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OASES 


SUPREME  COURT  OF  ILLINOIS. 


THIRD    GRAND    DIVISION, 


SEPTEMBER    TERM,  1867. 


James  Tisdale 
The  President  and  Trustees  of  the  Town  of  Minonk. 

1.  Municipal  Corporations  —  cannot  be  questioned  coUateraUy.  The  doctrine  is 
well  establisiied  that  a  municipal  corporation  cannot  be  questioned  collaterally 
concerning  its  legal  organization. 

2.  Former  Decisions.  President  and  Trustees  of  Mendota  v.  Thompson,  20  111. 
197  ;  Clark  v.  The  People,  15  ib.  213 ;  The  same  v.  Ridgdey,  21  ib.  65. 

3.  JtTRiSDiOTiON — when  andtvhere  it  mvst  he  questioned.  In  a  proceeding  com- 
menced before  a  justice  of  the  peace,  for  a  violation  of  a  town  ordinance,  if  it  be 
sought  to  question  the  justice's  jurisdiction  because  there  was  no  comjllaint  in 
writing,  signed  and  sworn  to,  and  no  warrant  issued  thereunder,  the  objection 
should  be  made  at  the  earliest  moment  in  the  justice's  court  —  it  comes  too  late 
if  made  for  the  first  time  in  the  circuit  court,  on  appeal. 

4.  Municipal  Corporations  — ftrtent  of  power  in  a  given  case.  Under  the  char- 
ter of  the  town  of  Mlnonk,  the  power  ia  conferred  upon  the  corporate  authorities 
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to  declare  by  ordinance,  that  making  loud  and  unusual  noises  to  the  disturbance 
of  the  quiet  and  peace  of  the  town,  and  threatening  or  traducing,  or  challenging 
to  fight,  shall  constitute  an  offense,  punishable  by  fine. 

5.  fiAME  — concerning  the  publication  of  ordinances.  It  is  no  objection,  that  the 
paper  in  which  the  ordinances  of  a  town  were  published,  was  printed  in  another 
town,  the  proof  ^howingthat  they  were  published  the  prescribed  number  of  weeks 
required  by  law,  and  that  such  paper  was  the  one  of  general  circulation  in  the  town 
enacting  them. 

Appeal  from  the  Circuit  Court  of  Woodford  County ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  a  proceeding  originally  commenced  before  a  Justice 
of  the  Peace  of  Woodford  county,  for  the  violation  of  a  certain 
ordinance  of  the  town  of  Minonk,  and  appealed  to  the  Circuit 
Court.  In  each  of  the  courts  below,  the  appellant  was  found 
guilty,  and  a  fine  imposed  ;  and  he  now  brings  the  case  to  this 
court  by  appeal. 

Messrs.  Claek  &  Christian,  for  the  appellant. 

Mr.  L.  M.  1^ SWELL  and  Messrs.  Bangs  &  Shaw,  for  the 
appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

The  first  point  made  by  the  appellant  questions  the  legal 
organization  of  the  town  of  Minonk. 

The  answer  to  this  is,  that  its  organization  cannot  be  attacked 
in  a  collateral  proceeding.  This  has  been  often  decided,  and 
is  the  established  doctrine  of  this  court.  President  and  Trus- 
tees of  Mendota  v.  Thompson,  20  111.  197 ;  Clark  v.  The  People^ 
15  ib.  213  ;  The  same  v.  Ridgeley  21  ib.  65. 

The'next  point  is,  that  the  Circuit  Court  refused  to  dismiss 
the  suit  on  the  defendant's  motion,  for  the  reason  urged  by 
him,  that  the  court  had  no  jurisdiction,  because,  In  the  justice's 
court  where  the  cause  originated,  tliere  was  no  complaint  in 
writing,  signed  and  sworn  to,  and  no  warrant  issued  thereunder. 
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The  answer  to  this  objection  is,  that  it  came  too  late ;  it  should 
have  been  made  at  the  earliest  moment  in  the  justice's  court. 

The  next  point  is,  that  the  authorities  of  Minonk  had  no 
power  to  pass  the  ordinance  under  which  the  proceeding  was 
had,  and  that  it  was  not  duly  published. 

We  are  of  the  opinion  that  the  iirst  section  of  the  ordinance 
cited,  provides  fully  for  the  case,  and  it  was  within  the  power  of 
the  corporate  authorities  to  pass.  "We  see  nothing  in  it  conflict- 
ing with  any  law  of  the  State.  They  had  authority  to  declare 
by  ordinance,  that  making  loud  and  unusual  noises  to  the  distur- 
bance of  the  quiet  and  peace  of  the  town  should  be  an  ofl'ense 
punishable  by  line,  and  also  for  threatening  or  traducing,  or 
challenging  to  fight. 

As  to  the  publication  of  the  ordinance,  it  matters  not  that 
the  "  Minonk  Journal "  in  which  it  appeared  was  actually  pub- 
lished at  El  Paso,  so  that  it  was  printed  the  prescribed  number 
of  weeks  in  that  paper,  and  that  it  was  the  paper  of  general 
circulation  in  the  town  of  Minonk ;  all  of  which  fully  appears 
from  the  testimony. 

As  to  the  argument  on  the  evidence  in  the  cause,  we  are  of 
opinion  that  it  justifies  the  finding. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
afiirmed. 

Judgment  aff/rmed. 


William  Claek 

V. 

James  W.  Peckenpaugh. 

1.  Limitation  oir  Actions— seven  ymxz  limitation  act^when  party  claiming  tin- 
der  may  show  different  titlei^.  Where  in  an  action  of  ejectment,  the  defendant 
proved  possession  of  the  premises,  under  color  of  title  and  payment  of  taxes 
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for  seven  successive  years,  it  is  no  objection,  that,  before  the  expiration  of  the 
limitation,  he  acquired  the  title  of  another  to  the  premises,  no  connection  by  the 
plaintiff  with  such  subsequent  title  being  shown.  Nor,  as  to  the  payments  of 
taxes,  made  by  him  after  the  acquisition  of  such  title,  will  he  be  held  to  have 
made  such  payments  under  the  subsequently  acquired  title. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  connt}^;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 

The  opinion  states  the  facts. 

Messrs.  J.  R.  &  I.  N.  Bassett,  for  the  plaintiff  in  error. 

Messrs.  GouDY  &  Chandler,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  by  William  Clark 
against  James  W.  Peckenpaugh.  The  plaintiff  gave  in  evi- 
dence a  deed  from  the  patentee  to  James  Clark,  and  one  from 
James  Clark  to  himself.  The  defendant  proved  what  is  admit- 
ted to  have  been  color  of  title,  and  that  he  had  paid  all  taxes 
from  1855  to  1864,  inclusive.  To  rebut  this  evidence  the  plain- 
tiff then  offered  a  deed  of  general  warranty  from  one  E.  Muse, 
Jr.,  to  the  defendant,  bearing  date  January  23,  1860.  The 
court,  however,  held  the  defense  to  have  been  established 
under  the  limitation  law  of  1839,  and  gave  judgment  for  the 
defendant. 

The  plaintiff  brings  the  record  here,  and  contends  that  tlie 
defendant,  from  the  time  he  accepted  the  deed  from  Muse  in 
1860,  must  be  considered  aspayine:  taxes  under  that  deed,  and 
that  he  has  therefore  failed  to  show  the  payment  of  taxes  for 
seven  successive  years  under  the  color  of  title  held  by  him 
when  he  entered  and  commenced  the  payment  in  1855. 

This  position  is  wholly  untenable.  The  plaintiff  shows  no 
connection  with  the  Muse  title,  whatever  that  title  may  havo 
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been.  No  principle  of  estoppel  can  be  invoked  by  him  from 
the  fact  that  the  defendant  accepted  a  deed  of  warranty  from 
Muse.  The  latter  may  have  bought  the  claim  of  Muse  to 
escape  vexatious  litigation.  The  mere  fact  of  his  making  such 
a  purchase  and  accepting  a  deed  can  not  be  construed  into  an 
abandonment  of  his  former  title.  Neither  is  there  any  reason 
why  his  subsequent  payment  of  taxes  should  be  referred  exclu- 
sively to  the  Muse  deed.  He  undoubtedly  paid  the  taxes  with- 
out special  reference  to  either  of  his  several  claims  of  title,  and 
paid  them  because  he  occupied  the  land  and  claimed  to  be  the 
owner,  without  knowing  or  considering  which  of  his  claims  of 
title  was  the  stronger.  He  commenced  the  payment  in  1855 
under  color  of  title,  and  continued  it  for  more  than  seven  years. 
He  paid  every  year  under  whatever  title  was  vested  in  him, 
and  as  it  appears  that  he  was  clothed,  during  all  that  time,  with 
color  of  title,  he  has  brought  himself  within  both  the  letter  and 
the  spirit  of  the  statute.  The  title  under  which  he  entered  did 
not  cease  to  be  color  because  he  subsequently  accepted  a  deed 
from  Muse,  nor  is  there  any  reason  for  saying  that  he  did  not 
continue  to  pay  taxes  under  the  color  of  title. 

Judgment  affirmed. 


Richard  Websteb 

V. 

Philip  Conley. 

1.  TiWARTt  —  executed  by  aguardian — noimplied  covenants  in.  A  as  the  guardlae 
of  B  executed  a  lease  of  certain  premises  to  C  and  afterwards  A  was  removed 
and  one  D  appointed  In  his  stead,  who  evicted  C  from  the  premises,  and  there- 
upon C  brought  an  action  of  covenant  against  A  on  the  words,  "demised  and 
leased"  contained  In  the  lease :    J7e?d,  that  in  such  a  lease  there  are  no  implied 
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covenants;  and  there  being  no  express  covenants   contained   in  the  lease,  A 
could  not  be  held  liable. 

2.  Deeds  —  by  officers  and  agents  of  the  law  —  where  there  arc  no  express  covenants— 
tiot  liable.  Where  a  deed  is  made  by  an  officer  or  agent  of  the  law,  which  con- 
tains no  express  covenants,  and  which  simply  purports  to  be,  and  is,  but  the 
mere  execution  of  a  power  conferred  by  statute,  and  In  which  the  grantor  does 
not  assume  to  have,  or  convey,  any  title  of  his  own,  no  implied  covenant  arisea 
upon  which  such  officer  or  agent  can  be  held  liable. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs,  "Williams  &  Thompson,  for  the  appellant. 

Messrs.  Barker  &  Tuley,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  brought  by  Richard  Web- 
ster, in  the  Superior  Court  of  Chicago,  against  Philip  Conley, 
on  the  words  "  demised  and  leased,"  which  were  contained  in 
a  lease.  The  facts  as  averred  in  the  declaration  substantially 
are,  that  appellee  was  the  sole  guardian  of  an  infant,  Alice 
Radin,  who  owned  the  premises ;  appellee,  as  such  guardian, 
leased  the  premises  to  appellant,  the  mother  of  the  infant  joining 
in  the  lease,  for  the  term  of  five  years  ;  that  the  lease  was  never 
approved  by  the  Judge  of  the  County  Court ;  that  some  two 
years  after  appellant  had  taken  possession  and  made  improve- 
ments thereon,  appellee  was  removed  from  his  guardianship, 
and  one  Sherlock  was  appointed  in  his  place ;  that  Sherlock 
evicted  appellant,  and  gave  him  a  new  lease  at  a  largely  in- 
creased rent;  and  damages  are  claimed  for  the  injury  sustained 
by  the  breach  of  the  covenant,  and  it  is  insisted  that  they  are 
the  difference  between  the  rent  reserved  by  the  original  lease 
and  the  yearly  value  of  the  prerais  ^s  at  the  time  of  the  eviction. 
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Appellee  filed  a  number  of  pleas,  to  a  portion  of  which 
appellant  demurred.  The  demurrer  was  overruled  bj  the 
court,  to  the  6th,  7th  and  8th  pleas,  and  appellant  not  having 
replied  to  them,  the  court  rendered  judgment  in  bar  of  the 
action  ;  which  is  assigned  for  error.  These  pleas,  in  substance, 
presented  the  same  defense.  After  reciting  the  facts  contained 
in  the  declaration,  they  averred  that  at  the  time  the  lease  was 
executed,  appellant  knew  "  that  said  Alice  was  the  owner  of 
said  premises,  and  entitled  to  the  rents  and  profits  thereof;  that 
defendant  in  making  the  indentures  acted  solely  as  such  guar- 
dian, and  not  in  any  way  or  manner  for  himself ;  and  that  the 
indentures  were  never  approved  b}'^,  or  made  under  the  direc- 
tion of,  the  Judge  of  the  County  Court."  Do  these  facts,  as 
admitted  by  the  demurrer,  constitute  a  defense  ? 

By  the  134:th  section  of  the  statute  of  Wills,  executors  and 
guardians  are  authorized  to  mortgage  or  lease  real  estate,  but 
such  mortgage  or  lease  is  not  permitted  for  a  longer  term  than 
until  the  minor  shall  arrive  at  age.  And  the  135th  section 
declares,  that  before  any  such  mortgage  or  lease  shall  be  made 
as  aforesaid,  the  executor  or  guardian  shall  petition  the  court 
of  probate  for  an  order  authorizing  such  mortgage  or  lease  to 
be  made,  and  which  the  court  may  grant  if  the  interest  of  the 
estate  shall  so  require.  It  also  declares  that  the  executor  or 
guardian  upon  obtaining  such  order,  shall  enter  into  bond  with 
good  security,  for  the  faithful  application  of  the  money.  And 
the  8th  section  of  the  guardian  Act  also  declares  that  guardians 
shall  have  power  to  lease  the  real  estate  of  the  ward  upon  such 
terms  and  for  such  length  of  time  as  the  court  of  probate  shall 
direct ;  provided  such  leasing  shall  never  be  longer  than  during 
the  minority  of  the  ward ;  and  the  minority  of  females  is 
declared  to  cease  at  the  age  of  eighteen  years.  There  is  no 
pretense  that  the  lease  under  consideration  was  execute<,l  under 
these  statutory  provisions.  It  must,  therefore,  with  all  its  pro- 
visions be  governed  by  the  common  law.  Then  what  was  ita 
force,  if  it  had  any,  at  common  law  ? 
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A  guardian  at  the  common  law,  except  in  chivalry,  had  no 
power  to  lease  the  real  estate  of  the  ward,  and  that  species  of 
guardianship  is  unknown  to  our  law.  In  the  ease  of  Roe  dem. 
Parry  v.  Hodgson^  2  Wils.  129  and  135,  it  was  held  that  a  lease 
made  by  a  guardian,  running  beyond  the  minority  of  the  ward, 
was  void.  Again,  the  case  of  Knijpe  v.  Palmer^  2  Wils.  130, 
holds  that  covenant  on  a  lease  made  by  the  committee  of  a 
lunatic,  will  not  lie,  because  such  committee  cannot  make  such 
a  lease  at  law ;  "  that  the  lease  was  void,  for  the  committee  had 
no  power  to  make  the  lease."  And  the  court  also  held  that 
"all  the  covenants  in  this  case  run  with  the  land,  and  the  deed 
being  void  all  of  the  covenants  fall  to  the  ground  " ;  also  that 
the  committee  had  an  authority  only,  but  not  coupled  with  an 
interest.  In  that  case,  as  in  this,  it  was  urged,  that  as  that  was 
an  action  of  covenant,  and  was  founded  in  contract,  the  action 
lay  whether  the  plaintiff  had  any  thing  in  the  land  or  not,  and 
it  might  be  good  as  a  contract  although  the  lease  be  bad,  and 
authorities  were  cited  in  support  of  the  position.  But  Chief 
Justice  WiLLES  replied,  that  the  authority  referred  to  in  that 
case  was  where  the  covenant  was  collateral  to  the  land ;  and 
all  the  covenants  in  the  case  at  bar,  were  such  as  run  with  the 
land.  In  delivering  his  opinion,  he  further  said  :  "  I  think  the 
lease  is  void ;  a  covenant  in  a  lease  to  do  a  collateral  thing 
might  bind,  though  the  party  had  no  power  to  make  a  lease." 
Clive,  Justice,  said,  that  the  lease  was  certainly  void,  and  as  all 
the  covenants  run  with  the  land,  the  lease  being  void  the  cove- 
nants fell  to  the  ground.  Thus  it  is  seen,  in  both  classes  of 
eases,  the  lease  was  held  to  be  void. 

Even  if  express  covenants  could  be  regarded  as  binding  in 
such  eases,  we  are  at  a  loss  to  perceive  how  implied  covenants 
can  have  that  effect.  The  lease  being  made  without  authority, 
and  both  parties  being  presumed  to  know  the  law,  we  can 
hardly  suppose  that  it  was  understood  by  them  that  appellee 
warranted  the  title,  or  that  he  had  legal  authority  to  make  the 
lease.     If  such  had  been  their  intention,    express   covenants 
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•would  have,  most  probably,  been  inserted.  Sheriffs,  masters 
in  chancery,  executors,  administrators,  and  other  agents  of  the 
law,  are  almost,  as  a  matter  of  necessity,  compelled,  in  exe- 
cuting their  duty  in  conveying  lands,  to  use  terms  which  imply 
covenants  for  title  when  used  in  a  deed  of  conveyance  by  a 
private  individual.  In  such  cases,  it  would  be  unreasonable  to 
hold  that  such  officers  and  agents  of  the  law  were  liable  on 
implied  covenants.  The  operative  words  of  conveyance  pre- 
scribed in  a  sheriff's  deed,  are  such  as  would  imply  a  covenant 
in  the  deed  of  a  private  individual. 

In  the  case  of  Dow  v.  Levns,  4  Gray,  473,  it  was  held,  that 
in  a  feoffment  at  common  law,  the  word  dedi  implied,  in  the 
absence  of  express  covenants,  a  warranty  during  the  life  of  the 
grantor.  The  Court  say  :  "  But  we  know  of  no  authority  or 
sound  reason  for  extending  this  technical  rule  to  an  instrument 
which  purports  to  be,  and  is,  but  the  execution  of  a  power 
given  by  statute,  and  in  which  the  grantor  neither  assumes  to 
have,  nor  to  convey,  any  estate  or  interest  of  his  own."  Hoy 
do  we  see  any  sound  reason  why  a  guardian,  attempting  to 
exercise  a  mere  naked  statutory  power  of  leasing  the  property 
of  his  ward,  or  in  attempting  to  lease  it  without  power,  should 
be  held  liable  on  implied  covenants,  in  a  void  lease.  As  the 
British  Court  said,  "  when  the  lease  is  void,  the  implied  cove- 
nants, at  least,  nmst  fall  to  the  ground."  And  the  same  would 
no  doubt  be  true  in  case  the  title  failed,  even  where  the  lease 
was  authorized  and  approved  by  the  probate  court.  We,  for 
these  reasons,  are  of  the  opinion  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  ajffirmed. 
8— 46th  III. 
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John  J.  Schwaktz  et  itx. 

V. 

Joseph  Saunders. 

L  Contracts  —  abandonment.  Where  a  party  undertakes,  under  a  contract,  to 
do  a  thing,  not  of  itself  impossible,  he  must  do  it.  before  he  can  reap  any  advan- 
tage from  the  contract. 

2.  Same  —  mec/tanic's  lien.  Where  a  party  contracted  with  another  to  do  the 
carpenter  work  on  a  brick  building  then  in  the  course  ol  erection,  to  be  paid  for 
as  his  work  progressed,  on  estimates  to  be  furnished  by  the  architect  of  the  build- 
ing, and  the  brick  wall  wa?  dIowd  down,  after  an  estimate  had  been  made,  and 
before  the  contract  was  completed,  and  he  was  unable  to  proceed  by  reason 
thereof,  and  the  owner  of  the  building  refused  to  pay  the  amount  of  the  estimate 
according  to  the  contract :  Held,  that  the  contractor,  under  such  circumstances, 
was  justified  in  abandoning  the  contract,  and  was  entitled  to  enforce  a  mechanic's 
lien  for  the  work  done. 

3.  A  carpenter  made  a  contract  with  the  owner  of  a  building,  then  in  the 
course  of  construction,  to  do  the  carpenter  work  and  furnish  the  materials  there- 
for, the  work  to  be  paid  for  as  it  progressed,  upon  estimates  to  be  furnished  by 
the  architect,  and  the  owner  refused  to  pay  the  amount  of  the  estimate  according 
to  contract :  Held,  that  this  would  justify  the  carpenter  in  abandoning  the  con- 
tract. 

4.  The  plaintiff  entered  into  a  contract  with  the  defendant,  to  do  the  carpen- 
ter work  and  furnish  the  materials  therefor,  upon  a  brick  building ;  the  mason 
work  was  to  be  done  by  another  and  independent  contractor ;  after  the  brick  work 
was  nearly  completed,  and  a  part  of  the  carpenter  work  done,  the  brick  walls 
were  blown  down  :  Held,  that  the  loss  as  to  the  carpenter  work  fell  upon  the 
defendant. 

5.  If,  however,  the  plaintiff  had  contracted  to  erect  an  entire  building  for 
the  defendant,  and  before  it  was  completed  it  was  destroyed,  the  loss  would  fall 
on  the  plaintiff. 

6.  Mechanic's  Lien  — n"(7/itso/ married  women  — estopped  If  a  contract  for  the 
erection  of  a  building  is  made  by  the  husband,  and  the  same  is  erected  on  the 

•real  estate  belonging  to  the  wife,  in  her  separate  right,  with  her  full  knowledge, 
approbation  and  consent,  and  she  does  not  disclose  her  interest,  and  knowing 
what  is  being  done,  takes  no  steps  to  prevent  ii,  she  will  be  estopped  from  setting 
up  her  rights  as  a  defense  to  a  mechanic's  lien. 

,  7.  Married  Women  —  earnings  during  coverture.  The  earnings  of  a  married 
woman  during  coverture  belong  to  the  husband ;  and  any  property  purchased 
therewith  Is  suDject  to  ihe  husband's  contracts  and  debts. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  Jo- 
seph E.  Gaey,  Judge,  presiding. 

Joseph  Saunders  filed  his  petition  for  a  mechanic's  lien  in 
the  Superior  Court  of  Chicago,  against  John  J.  Schwartz  and 
wife.  On  the  trial  the  jury  found  in  favor  of  the  petitioner, 
and  assessed  his  damages  at  $2,094.84.  A  motion  for  a  new 
trial  being  overruled,  a  decree  of  sale  was  rendered  in  accord- 
ance with  the  verdict.  TJie  defendants  brought  the  case  to 
this  Court  by  appeal.  The  facts  are  sufficiently  stated  in  the 
opinion. 

Messrs.  Fuller  &  Shepakd,  for  the  appellants. 

Messrs.  Jones  &  Gardner,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  wafe  a  petition  to  enforce  a  mechanic's  lien,  filed  in  the 
Superior  Court  of  Chicago,  by  Joseph  Saunders  against  John 
J.  Schwartz  and  Wilhelmina,  his  wife.  On  a  trial  by  a  jury,  a 
verdict  was  found  for  the  plaintifi^,  on  which  judgment  was 
rendered,  a  new  trial  having  been  refused. 

To  reverse  this  judgment,  the  defendants  bring  the  case  here 
by  appeal,  and  assign  errors. 

The  building  to  be  erected  was  of  brick  and  of  large  dimen- 
Bions,  tall  and  narrow  and  long.  The  brick  work  was  contracted 
to  be  done  by  another  party,  with  whom  it  does  not  appear  the 
plaintiff  had  any  connection;  he  himself  was  to  do  all  the  car- 
penter's and  joiner's  work  on  and  about  the  walls  when  they 
should  be  erected,  and  furnish  the  materials  for  the  same,  from 
time  to  time  as  the  mason  work  progressed,  and  as  by  the  pro- 
gress of  tbe  same  might  be  required,  and  was  to  receive  therefor, 
when  his  work  should  be  finally  completed,  five  thousand  three 
hundred  and  ninety-nine  dollars  and  thirty-three  cents;  the 
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work  to  be  done  under  the  direction  of  superintendent  Bauer, 
the  architect  of  the  building.  PlaintifE  was  entitled  to  demand 
and  receive  from  the  architect,  from  time  to  time,  estimates 
of  the  work  done  by  petitioner  on  the  building,  and  of 
materials  furnished,  which  estimates,  on  presentation  to  defen- 
dant, were  to  be  immediately  paid  by  him ;  the  payments  to 
apply  on  the  contract  price,  etc.^  and  any  balance  remaining 
■when  the  work  was  fully  completed,  was  then  to  be  fully  paid. 
The  petitioner  furnished  the  materials  and  did  work  on  the 
building,  keeping  pace  with  the  brick  layers,  until  the  22d  day 
of  October,  1866,  at  which  time  his  bill  amounted,  under  the 
contract,  to  about  two  thousand  five  hundred  dollars,  all  having 
been  done  to  the  satisfaction  of  the  architect. 

The  petitioner  applied  on  the  16th  of  October  to  the  architect 
for  an  estimate  of  the  amount  due  him  at  that  time  under  the 
contract,  and  received  from  him  a  written  estimate  or  certificate, 
that  he  was  then  entitled  to  a  payment  of  fifteen  hundred  dol- 
lars on  the  contract ;  that  he  presented  this  certificate  on  and 
at  different  times  after  its  date,  to  the  defendant  and  demanded 
payment,  which  was  refused. 

On  the  night  of  the  21st  of  October,  1866,  the  building,  not 
then  having  received  the  upper  joists,  and  being  uncovered, 
was  blown  down  by  a  high  wind  and  destroyed. 

The  defendant  Schwartz  does  not  deny  the  presentation  of 
this  certificate  and  demand  of  payment  on  the  day  it  was  given 
by  the  architect,  but  denies  he  refused  to  pay  it,  but  says  he 
was  ready  and  willing  to  pay  it,  but  desired  the  plaintifi"  to 
wait  a  few  days  to  enable  him  to  make  the  payment,  and  that 
plaintifi"  consented  to  wait  until  the  Monday  following,  which 
would  be  the  22d  of  October,  and  he  says  that  he  would  on  that 
day  have  paid  the  amount  of  the  certificate,  had  it  not  been 
that  the  plaintiff,  without  fault  of  the  defendant,  and  without 
excuse  therefor,  abandoned  the  work  and  refused  to  go  on  and 
complete  his  contract.  The  defendant  admits  the  building  waa 
blown  down  at  the  tiine  stated,  but  through  no  fault  of  his,  and 
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he  is  not  responsible  for  the  conseqnences.  He  admits  the 
building  became  and  was  of  no  value,  and  if  ever  completed 
■would  have  to  be  almost  entii*ely  rebuilt ;  but  he  denies  that  the 
performance  of  the  plaintiff's  contract  became  thereby  impos- 
sible, but  that  it  was  possible  notwithstanding  for  the  petitioner 
to  do  all  the  wood  work  necessary  about  the  building  and  fully 
complete  it  according  to  the  plans  and  specifications,  and  of 
the  dimensions  and  in  the  manner  specified  in  the  contract  and 
to  furnish  the  materials  therefor,  and  to  perform  fully  every 
part  of  his  contract,  and  to  complete  all  the  carpenter's  and 
joiner's  work,  including  roofing  and  tinning,  in  accordance  with 
the  contract.  And  he  insists,  after  the  building  was  blown 
down,  it  was  the  duty  of  the  plaintiff  to  go  on  with  and  com- 
plete and  perform  his  contract  according  to  its  terms;  all  which 
he  has  refused  to  do. 

This  assumption  by  the  defendant  is  the  principal  point  in 
his  case.  He  contends,  that  when  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  in  his 
contract. 

We  had  occasion,  in  the  case  of  Bacon  et  al.  v.  Cohl)  et  al.^ 
45  111.  47,  to  examine  this  principle,  and  find  it  as  stated  by 
counsel,  and  so  are  the  authorities  cited  by  him.  The  case 
of  ToynpJcins  et  al.  v.  Dudley  et  al.,  25  N.  Y.  272,  was  where 
one  had  agreed  to  build  a  house  on  the  land  of  another,  and 
had  substantially  performed  his  contract,  but  had  not  com- 
pletely finished  the  house  nor  delivered  it,  when  it  was  des- 
troyed by  fire ;  he  was  held  liable  to  an  action  by  the  owner  for 
money  advanced  on  the  contract,  and  damages  for  its  non-per- 
formance. No  property  vested  in  the  building  in  the  owner 
of  the  land  until  it  was  finished  and  delivered. 

The  case  in  19  Pick.  275,  Adams  v.  Nicholly  is  to  the  same 
efEect.  The  court  say,  after  the  conflagration  the  contractor 
might  have  proceedea  under  the  contract,  and  if  he  had  com- 
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pleted  a  house  according  to  the  terms  of  his  agreement,  the 
plaintifi  would  have  been  bound  to  perform  his  part  of  the  stip- 
ulation ;  clearly  holding  that  having  contracted  to  erect  and 
finish  the  building  and  deliver  it  as  such,  he  was  not  excused 
by  its  accidental  destruction,  from  performance. 

The  case  from  2  Kern  an  99,  Harmony  v.  Brigham,  sustains 
the  same  view,  and  so  does  the  case  of  School  District  No.  1 
V.  Dauchy,  25  Conn.  530.  That  was  a  case  where  a  party  had 
agreed  to  build  and  complete  a  school  house  by  the  first  Mon- 
day of  May,  and  had  nearly  completed  it  on  the  27th  of  April, 
when  the  building  was  destroyed  by  lightning,  whereby,  alone, 
he  was  prevented  from  performing  his  contract,  which  was 
absolute  in  its  terms ;  the  court  held  the  non-performance  was 
not  excused  by  such  destruction  of  the  building. 

The  case  of  School  Trustees  of  Trenton  v.  Bement  et  al.,  3 
Dutcher  (N.  J.)  513,  was  where  a  contract  was  made  to  build 
and  complete  a  building  and  find  materials,  for  a  certain  entire 
price,  payable  in  instalments  as  the  work  progressed.  It  was 
held,  the  contract  was  entire,  and  if  the  building,  cither  by  the 
fault  of  the  builder,  or  by  inevitable  accident,  was  destroyed 
before  completion,  the  owner  could  recover  back  the  instalments 
he  had  paid,  though  the  falling  down  and  destruction  of  the 
building  was,  in  this  case,  by  reason  of  a  latent  defect  in  the 
soil. 

These,  it  may  be  said,  are  hard  cases.  Yet  such  is  the  stub- 
bornness of  the  rule  of  law,  when  a  party  undertakes  to  do  a 
thing,  not  of  itself  impossible,  he  must  do  it  before  he  can 
have  any  advantage  from  the  contract. 

But  a  marked  and  controlling  difference  will  be  observed 
between  the  case  before  us  and  those  cited,  and  that  is,  the 
plaintiff  had  not  undertaken  to  erect  and  finish  this  building 
and  deliver  it.  ]^or  was  it  possible,  after  its  prostration,  for 
him  to  perform  any  part  of  his  work  until  the  walls  were  re- 
placed, with  which  he  had  nothing  to  do  —  it  was  no  part  of  hia 
contract  to  build  the  walls,  but  only  to  put  his  materials  and 
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labor  into  and  upon  walls  which  the  defendant  was  bound  to 
prepare  for  the  reception  of  the  carpenter's  work. 

Before  the  walls  had  fallen,  the  defendant  liad  failed  to  pay 
the  estimate  to  which  the  appellee  Avas  entitled  under  the  con- 
tract, and  after  their  fall  appellant  insisted  and  claimed  that 
although  he  had  failed  to  pay  appellee  for  the  work  he  had 
done,  he  was  bound  to  proceed  and  replace  his  portion  of  the 
work  thus  destroyed,  and  that  too,  without  any  compensation. 
This  was  an  unjust  demand,  with  which  appellee  was  not  bound 
to  comply.  He  had  once  done  the  work  and  for  which  pay- 
ment had  been  refused. 

That  he  had  a  right  to  abandon  the  work,  under  the  circum- 
stances, seems  a  proposition  so  plain  as  to  require  no  argument. 
The  claim  made  by  appellant  upon  the  appellee,  to  replace  the 
work  destroyed,  and  that  too,  gratuitously,  was  in  effect,  a 
denial  of  all  obligation  to  pay  for  the  work  done,  and  was  of 
itself  a  sufficient  justification  to  appellee  to  abandon  the  con- 
tract. 

The  question  then  arises,  did  appellee,  by  abandoning  the 
contract,  lose  his  lien  ?  We  think  not,  for  the  reason  that 
appellant  himself,  prevented  appellee  from  performing  the 
entire  contract,  not  only  by  failing  to  pay  according  to  the 
contract,  but  by  the  unjust  and  unconscionable  demand  made 
upon  him  by  appellant  after  the  disaster  to  which  we  have 
referred. 

It  is  insisted  by  appellant  that  the  destruction  of  the  building 
by  this  accident,  absolved  both  parties,  and  protected  appellant 
from  any  action  by  appellee  for  the  work  that  he  had  done, 
and  reference  is  made  to  the  case  of  Apjpleby  v.  Myers,  2 
English  Com.  Pleas,  651,  in  support  of  the  position.  This  case 
we  have  examined,  and  from  the  statement  of  it,  it  would 
appear  the  contract  was  unlike  the  one  between  these  parties, 
which  provides,  in  terms,  that  eighty-five  per  cent,  of  the  work 
estimated  by  the  architect,  should  be  paid  as  the  work  pro- 
gressed, whilst  in  the  case  cited,  no  payment  was  to  be  made 


24  Schwartz  et  ux.  v.  Saundeks.  [Sept.  T. 

Opinion  of  the  Court. 

until  the  work  was  completed,  and  as  it  was  not  completed,  the 
mechanic  could  not  recover  for  the  work  he  had  done.  Why 
appellee  should  not  be  paid  for  the  work  he  had  done,  and 
which  had  been  accepted,  and  have  a  lien  therefor,  we  cannot 
perceive.  He  had  fully  performed  his  contract,  an  estimate 
had  been  furnished  him  of  the  amount  due,  which  appellant 
failed  to  meet  by  prompt  payment,  as  he  had  promised  to  do. 
A  great  hardship  would  be  worked  in  such  cases,  where  builders, 
having  made  their  contracts,  as  they  are  presumed  to  do,  with 
reference  to  the  state  of  the  market,  for  the  materials  to  be 
employed  by  them,  shall  be  deprived  of  the  means  of  supply- 
ing such  materials,  by  reason  of  defaults  in  payments,  on  which 
they  must  be  supposed  to  have  relied  when  they  entered  into 
the  contract.  We  repeat,  this  failure  to  pay,  and  this  uncon- 
scionable demand  made  upon  appellee  to  replace  the  work  and 
materials,  gratuitously,  fully  justified  appellee  in  doing  as  he 
did. 

We  do  not  perceive  any  other  point  made  on  this  record, 
requiring  particular  examination,  as  those  considered,  decide 
the  controversy. 

Something  has  been  said  about  Mrs.  Schwartz's  interest  in 
this  lot,  and  it  is  denied  by  appellants,  of  whom  she  is  one, 
that  the  lien  operated  on  it.  The  contract  for  the  building  was 
made  with  her  full  knowledge,  approbation  and  consent,  as  we 
are  bound  to  infer  from  the  testimony,  and  she  did  not  disclose 
her  interest.  She  knew  very  well  what  was  going  on,  and  she 
took  no  steps  to  prevent  it,  and  ought  now  to  be  estopped  from 
objecting,  or  of  setting  up  her  right  to  defeat  the  plaintiff". 
The  cases  of  Higgins  v.  Ferguson^  14  111.  2G0,  and  Donaldson 
et  at.  v.  Holmes^  23  ib.  85,  cited  by  appellee,  are  in  point. 

But  was  not  this  leasehold,  for  sucli  was  the  lot  in  question, 
the  property  of  the  husband  %  It  was  proved  it  was  purchased 
with  the  earnings  of  the  wife  while  covert.  This  court  has  deci- 
ded such  earnings  belong  to  the  husband,  and  are  not  saved 
to  the  wife  by  the  act  of  1861.  Bear  v.  Hays,  36  ib.  280.    This 
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being  so,  in  equity  they  can  be  followed  up,  and  the  thing  pur- 
chased with  those  earnings,  be  subjected  to  the  husband's 
contracts  and  liabilities. 

As  to  the  amount  of  the  verdict,  there  was  some  conflict  of 
evidence  on  the  point,  which  the  jury  have  attempted  to  recon- 
cile, and  we  cannot  perceive  in  so  doing  they  have  committed 
any  error,  which  would  justify  this  court  in  disturbing  their 
verdict. 

As  to  the  instructions,  we  perceive  nothing  objectionable  in 
them.     They  put  the  law  of  the  case  fairly  before  the  jury. 

There  being  no  error  in  the  record,  the  decree  must  be 
afSrmed. 

Decree  affirmed. 


John  A.  Nelson. 

V. 

DwiGHT  Wheelock  et  al, 

1.  Pleading  at  law  —  of  the  issue  —  need  not  be  taken  aa  to  mere  recitals  in  a 
TpUa.  It  is  not  necessary,  that  a  traverse  should  be  made  as  to  matter  set  up  in  a 
plea  by  way  of  mere  recital. 

2.  Partnership— one  paiiner  may  mortgage  mid  give  possession  of  partnership 
effects  to  secure  firm  creditors.  One  of  the  partners  of  a  firm  may  mortgage  the 
partnership  stock  in  trade,  and  deliver  possession  thereof,  to  secure  a  firm 
creditor. 

3.  MORTOAQE— 0/  chattels  in  possession— -when  may  hold  against  junior  lien.  A 
bona  flde  mortgagee  of  chattels,  in  possession,  and  so  entitled  by  the  terms  of  hia 
mortgage,  cannot  be  deprived  of  his  property  thus  acquired,  under  any  Junlol 
Uen. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon 
Erastds  S.  Williams,  Judge,  presiding. 

4 — 4:6th  III. 
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The  Opinion  states  the  case. 

Messrs.  Stokks  &  Johnston  for  the  appellant. 

Messrs.  John  W.  Ela,  C.  F.  E-enick  &  Peters  for  the 
appellees. 

Mr.  Justice  Lawkenoe  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  to  the  declaration  in  which 
was  added  a  count  in  trover,  brought  by  Wheelock  &  Coburn 
against  Nelson.  The  plaintiffs  recovered  judgment,  and  the 
defendant  appealed.  The  property  in  controversy  was  a  stock  of 
goods,  which  the  plaintiffs  claimed  by  virtue  of  a  chattel  mort- 
gage executed  to  tliem  on  the  24th  of  November,  1864,  in  the 
name  of  Robison  &  Jaques,  the  then  owners ;  and  the  defendant 
claimed  under  a  levy  made  by  him  as  sheriff  of  Cook  county, 
upon  a  writ  of  attachment  sued  out  by  H.  B.  Claflin  &  Co., 
against  said  Robison  &  Jaqiies.  Tlie  first  levy  was  made  upon 
the  24th  of  November,  1S64,  but  this  levy  was  released  by  the 
attorneys  of  Claflin  &  Co.,  and  it  was  renewed  on  the  29th  of 
the  same  month.  In  the  meantime  possession  had  been  taken 
under  the  mortgage. 

The  first  point  made  by  the  counsel  of  appellant  is,  that  the 
plea  alleges  the  property  was  transferred  to  the  plaintifi's  to 
defraud  the  creditors  of  Robison  &  Jaques,  and  that  this  aver- 
ment is  not  denied  by  the  replication,  and  must,  therefore,  be 
considered  as  admitted.  But  the  entire  purport  and  object  of 
fche  plea  is  to  set  up  the  levy  of  the  24th  of  November,  and  what 
is  said  in  the  plea  in  regard  to  fraud,  is  said  only  by  way  of 
recital.  There  is  no  distinct  allegation  of  fraud,  and  it  was 
very  clearly  not  the  design  of  the  pleader  to  tender  an  issue 
of  that  character,  or  to  rest  his  claim  upon  that  ground.  He 
merely  sets  up  his  prior  levy,  and  the  plaintiff's  reply,  admitting 
the  levy,  but  setting  up  the  release  thereof,  and  improperly 
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conclude  to  the  country.  A  similiter  is  added,  and  a  trial  is 
had  upon  that  issue.  The  appellant  can  not  now  be  permitted 
to  say  he  sought  by  his  plea  to  raise  the  question  of  fraud  in 
the  mortgage.  As  a  matter  of  fact,  it  appears  in  the  evidence 
the  mortgage  was  given  to  secure  a  honafide  indebtedness  for 
goods  sold.  It  is  objected  that  the  mortgage  was  only  execu- 
ted by  one  member  of  the  firm  of  Kobison  &  Jaques.  But, 
one  member  of  a  mercantile  firm  has  the  right  to  execute  a 
mortgage  upon  the  goods  of  the  firm,  and  deliver  p(>ssession 
thereof,  to  secure  a  firm  creditor.  2  Hill,  on  Mortg.  154  ;  Tap- 
ley  V.  Butterfield,  1  Mete.  515 ;  Milton  v.  Mosher,  7  ib.  244. 
Moreover,  it  is  manifest  from  the  evidence,  that  this  mortgage 
was  executed  by  Jaques  in  conformity  with  the  wishes  of  Eobi- 
son.  There  was  no  fraud  practised  upon  the  defendant  in  order 
to  induce  him  to  relinquish  his  first  levy,  and  the  record  shows 
the  verdict  and  judgment  to  have  been  clearlj'-  right. 

The  point  is  made  by  appellant's  counsel,  that  replevin  can 
not  be  maintained  by  a  mortgagee  of  personal  property  against 
a  sheriff  who  has  taken  possession  of  it  by  virtue  of  a  wi'it  of 
attachment,  or  execution  against  the  mortgagor ;  and  the  case 
of  Fugate  v.  ClarJcson,  2  B.  Mon.  41,  is  cited  as  authority. 
In  that  case,  the  property  had  been  levied  on  while  in  the  pos- 
session of  the  mortgagor,  and  the  court  held  that  the  sheriff 
had  a  right  to  levy  and  sell,  subject  to  the  mortgage  ;  but  that 
after  the  sale  of  the  equity  of  redemption,  the  mortgagee 
would  be  entitled  to  the  possession  of  the  property.  Without 
commenting  further  on  that  decision,  it  is  sufficient  to  say,  that 
in  the  case  before  us,  the  mortgagee  had  taken  possession  of 
the  property  before  the  levy ;  that  he  was  entitled  to  the  posses- 
sion by  the  terms  of  the  mortgage,  and  being  so  entitled,  tlia 
property  could  not  be  lawfully  taken  away  from  him  under 
any  junior  lien.     The  judgment  must  be  afiirmed. 

Judgment  affirmed. 
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Thomas  Ball 

V. 

CHAitLE8  M.  Chadwiok  et  al. 


"L  I'ENANTS— /or  a  term  of  years— are  assigns.  Under  the  act  of  1865,  entitled, 
"An  act  to  amend  Chap.  43  of  the  Rev.  Stat,  entitled  'Forcible  Eutry  and 
Detainer,' "  tenants  for  a  term  of  years,  are  assigns. 

Z.  STAT0TBS— constructtow  of.  In  construing  statutes,  courts  will  look  to  the 
intention  of  the  law  maker,  and  in  ascertaining  that  iutention,  tbey  will  consider 
the  mischief  existing  under  the  old  law,  as  well  as  the  provisions  adopted  to  rem 
edy  the  evil. 

3.  FoRCiBiiE  Detainer— action  of — who  may  brimj.  A  executed  a  lease  for 
certain  premises  to  B,  to  take  effect  after  a  former  tenjincy  for  ihe  same  had 
expired  :  Held,  that  B  was  entitled  to  the  possession  of  the  premises  upon  the 
expiration  of  the  former  lease,  and  might  maintain  forcible  detainer  against  the 
tenant  holding  over. 

4.  SAMK-^hen  action  brought  by  second  lessee— defendant  can  only  make  guch 
defense  as  would  be  permitted  against  landlord.  A  tenant  is  estopped  to  deny  his 
landlord's  title.  And  when  a  deed  or  lease  made  by  the  landlord  is  produced  for 
the  land  occupied  by  the  tenant,  he  is  equally  estopped  to  deny  the  power  of  his 
landlord  to  convey  or  demise  the  same.  He  can  only  make  such  defense  in  a  suit 
brought  by  the  grantee  or  lessee  to  recover  possession,  as  he  could  interpose  had 
the  suit  been  brought  by  the  landlord. 

5.  Same— the  right  of  action— rests  with  the  party  entitled  tf»  possession— and 
demand  must  be  made  by  him.  The  right  of  action  vests  alone  in  the  party  entitled 
to  the  possession,  and  if  the  landlord  has  aliened  the  reversion  during  the 
continuance  of  the  leeise,  then  his  alienee  is  entitled  to  the  possession,  at  its 
termination,  and  should  make  the  demand  for,  and  bring  the  action  to  recover, 
the  possession. 

6.  ScPERSBDEAS.  Where  a  plaintiff  obtained  a  judgment  in  an  action  of  forci- 
ble detainer,  and  the  defendant  obtained  a  supersedeas  to  prevent  the  suing  out 
of  a  writ  of  possession:  Held,  that  the  supersedeas  did  not  operate  to  prevent  the 
plaintiff  from  leasing  the  premises  to  another,  pending  the  suit. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
E.  S.  Williams,  Judge  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
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Messrs.  Monkob  &  McKinnon,  for  the  appellant. 

Mr.  E.  W.  Evans,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Conrt : 

This  was  an  action  of  forcible  detainer,  commenced  by  Charles 
M.  Chad  wick  and  William  Yan  Fleet,  before  a  justice  of  the 
peace,  against  Thomas  Ball.  The  case  was  tried  and  resulted 
in  a  judgment  in  favor  of  plaintiffs,  and  the  case  was  then 
removed  to  the  Circuit  Court  of  Cook  county,  where  it  was 
again  tried,  with  a  similar  result ;  and  the  case  is  brought  to 
this  court  by  defendant,  on  appeal,  and  a  reversal  is  asked, 
upon  the  several  errors  assigned  upon  the  record. 

It  appears  that  P.  F.  W.  Peck  was  the  owner  in  fee,  of  a  lot 
of  ground  on  Dearborn  street,  in  Chicago,  upon  which  there 
was  a  wooden  structure;  that  Ball,  on  the  iirst  day  of  May, 
1864,  having  previously  held  under  Peck,  again  leased  this 
property  from  him,  for  the  terra  of  one  year  from  that  date,  at 
a  rental  of  $550  per  annum,  payable  monthly ;  that  on  the 
6th  day  of  April,  1865,  and  before  Ball's  lease  had  expired, 
Long,  the  agent  of  Peck,  rented  the  premises  to  Chadwick, 
and  made  a  lease  to  him.  On  the  first  day  of  May,  1865,  Long, 
as  the  agent  of  Peck,  served  a  notice  on  Ball  to  quit  the 
premises.  Afterwards,  on  the  8th  day  of  June,  1865,  Peek 
commenced  an  action  of  forcible  detainer  against  Ball.  The 
case  was  tried,  appealed  to  the  Circuit  Court,  again  tried,  and 
decided  against  Ball,  who  removed  it  to  the  Supreme  Court  on 
a  writ  of  error,  and  obtained  a  supersedeas  to  stay  execution 
in  the  case. 

Atterwards,  on  the  25th  of  April,  1865,  and  while  the  writ 
of  error  was  still  pending,  Peck  executed  to  plaintiffs  below,  a 
lease  for  the  term  of  twenty  years,  on  this  and  adjoining  prop- 
erty, to  commence  on  the  first  of  May,  1866.  This  lease, 
among  many  others,  contained  this  clause:  "Subject  to  the 
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possession  and  claims  of  tenants  now  in  or  upon  said  premises 
or  any  part  thereof,  and  the  claims  or  possession  or  holding 
over  of  either  or  any  of  said  tenants."  On  the  first  of  May, 
1866,  both  Peck  and  his  lessees,  Chadwick  and  Yan  Fleet,  gave 
Ball  notice  to  quit,  which  having  disregarded,  appellee,  on 
the  10th  day  of  July  following,  filed  a  complaint  before  a  jus- 
tice of  the  peace,  and  sued  out  a  writ  of  forcible  detainer 
against  appellant. 

The  principal  question  presented  by  this  record  is,  whether 
the  landlord,  having  parted  with  his  right  to  the  possession  of 
the  demised  premises,  by  executing  a  lease  to  another  tenant, 
which  takes  effect  after  the  former  tenancy  has  expired,  the 
second  lessee  may  maintain  forcible  detainer  to  obtain  the  pos- 
session .  Under  the  act  of  1845,  it  was  held,  that  forcible  detainer 
could  only  be  maintained  where  the  relation  of  landlord  and 
tenant  existed.  Bell  v.  Price^  llBl.97;  Steiner  w .  Priddy^ 
28  ib.  179.  It  is  sufficient  under  this  act,  if  the  complaint  in 
a  forcible  detainer,  shows,  that  the  relation  of  landlord  and 
tenant  exists.      Smith  v.  Killeck,  5  Gilm.  295. 

It  however  appears,  that  the  law  was  subsequently  amended 
by  the  act  of  1865,  (p.  108.)  The  fourth  section  of  that  law 
declares,  "  That  the  first  section  of  the  act  to  which  this  act  is 
amendatory,  shall  be  construed  as  embracing  all  cases  where 
any  person  shall  make  any  forcible  or  other  entry  into  any 
vacant  and  unoccupied  lot  or  premises  without  color  of  right  or 
title  thereto  ;  or  shall  hold  over  against  the  lessor,  his  heirs  or 
assigns,  after  the  term  of  the  tenancy  has  expired."  The  ques- 
tion is  therefore  presented,  whether  lessees  for  a  term  of  years 
are  assigns,  within  the  meaning  of  this  act.  It  might  be  con- 
ceded they  were  not,  in  the  most  technical  meaning  of  the  term. 
In  construing  statutes  we  must  look  to  the  intention  of  the  law 
maker,  and  one  of  the  means  of  ascertaining  the  intention  is  to 
look  to  the  mischief  that  existed  under  the  old  law,  as  well  as 
to  the  provisions  adopted  to  remedy  the  evil. 
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The  courts  having,  according  to  a  familiar  rule  of  construc- 
tion, held  that  as  this  statutory  action  was  in  derogation  of  the 
common  law,  the  act  creating  it  should  receive  a  strict  con- 
struction, and  therefore  cases  which  might  be  within  the 
reason,  but  not  named  in  the  act,  were  not  embraced  in  its  pro- 
visions. It  being  found  that  this  limited  construction  delayed 
the  attainment  of  justice,  and  worked  great  hardship  in  many 
cases,  the  legislature  by  various  enactments,  have  greatly 
enlarged  the  scope  and  operation  of  the  action  of  forcible 
detainer,  the  court  having  held  that,  where  a  purchaser  let 
into  possession,  and  failing  to  comply  with  the  contract,  the 
owner  could  not  maintain  this  action,  and  so  of  a  purchaser  at  a 
master's  or  sheriffs  sale.  To  remedy  this  evil  the  amendatory 
act  of  February,  1861,  (Sess.  Laws  176)  was  adopted.  It  would 
seem  that  the  legislature  were  satisfied  that  other  cases  existed 
which  were  not,  but  should  be,  embraced  within  the  remedy 
afforded  by  this  action.  Hence  its  enactment  and  the  exten- 
sion of  the  remedy  to  heirs  and  assignees  of  the  landlord. 

From  these  enactments,  it  would  seem  that  the  legislature 
designed  to  give  the  action  a  large  operation,  embracing  cases 
growing  out  of  leases  and  tenancies,  as  well  as  to  persons  inherit- 
ing or  purchasing  of  the  landlord,  or  purchasing  at  judicial 
sales,  and  thus  acquiring  the  title.  Bouvier  defines  assignees 
to  be,  "  Those  to  whom  rights  have  been  transmitted,  by  par- 
ticular title,  such  as  sale,  gift,  legacy,  transfer  or  cession."  Of 
the  word  assignment  he  says,  "  In  common  parlance  this  word 
signifies  the  transfer  of  all  kinds  of  property,  real,  personal  and 
mixed,  and  whether  the  same  be  in  possession,  or  in  action  ; 
as  a  general  assignment.  In  a  more  technical  sense,  it  is 
usually  applied  to  the  transfer  of  a  terra  of  years ;  but  it  is 
more  particularly  used  to  signify  a  transfer  of  some  particular 
estate  or  interest  in  land."  There  is  no  doubt,  that  the  popu- 
lar meaning  of  the  word  as  here  defined,  would  embrace  a  lease 
foi  a  terra  of  years.     Nor  can  we  see  why  it  does  not  fall  within 
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the  last  clause  of  the  definition.  A  term  for  twenty  years 
being  unquestionably  an  estate  or  interest  in  lands. 

Lord  Coke  says,  "Estate  signifies  such  inheritance,  freehold, 
term  of  years,  tenancy  by  statute  merchant,  staple,  elegit,  or  the 
like,  as  any  man  hath  in  lands  or  tenements,"  etc.  Co.  Lit. 
§  650,  345,  a.  This  term  would  therefore  seem  to  come  clearly 
within  the  definition,  and  hence  to  be  embraced  in  the  statute. 
Or,  more  accurately,  that  tenants  for  a  term  of  years  are  assigns. 
The  general  assembly  having  employed  so  comprehensive  a 
term,  it  would  seem  to  require  construction  to  exclude  such  a 
tenant,  rather  than  to  include  him  within  its  provisions. 

But  independent  of  the  precise  definition  to  to  be  given  to  this 
or  other  particular  words  of  the  act,  we  must  conclude  that  it 
was  the  legislative  intention,  to  embrace  this  class  of  cases. 
When  we  consider  the  course  of  our  legislation  on  the  subject, 
and  the  fact  that  the  action  lies  in  other  cases  than  those  in 
which  the  relation  of  landlord  and  tenant  exists,  and  the  fact 
that  repeated  amendments  have  been  made  to  enlarge  the  scope 
of  the  action,  and  when  this  class  of  cases  fall -as  fully  within 
the  mischief  sought  to  be  remedied,  we  cannot  hesitate  to  say 
that  the  action  was  intended  to  be  given  by  the  act  of  1865 ; 
and  the  justice  had  jurisdiction  to  try  the  cause. 

^N'or  does  this  case  involve  the  necessity  of  trying  title  to  the 
land.  The  tenant  holding  over  is  estopped  to  deny  his  land- 
lord's title.  And  where  a  deed  or  lease  made  by  him  is  pro- 
duced, for  the  land  he  occupies,  he  is  equally  estopped  to  deny 
the  power  of  his  landlord  to  convey  or  demise  the  premises. 
He  may,  however,  set  up  the  same  defense  against  the  grantee 
or  lessee  which  he  could  have  interposed,  had  the  suit  been 
brought  by  the  landlord.  If  his  term  had  not  expired  he  might 
show  that,  or  any  other  defense  which  would  defeat  a  recovery 
by  the  landlord,  had  he  not  parted  with  his  right  of  posses- 
sion. 

In  the  case  ol Dudley  v.Lee,S9  111.  339, it  was  said, that  there  is 
no  right  of  action  against  a  tenant  holding  over,  until  "a  demand 
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made  in  writing  by  the  person  entitled  to  the  possession,"  and 
as  against  the  tenant  that  person  must  be  cither  the  landlord  or 
his  legal  representative  by  assignment  or  otherwise,  and  it  may 
be  either  of  them ;  and  the  right  of  action  rests  alone  in  the 
person  "entitled  to  the  possession."  If  the  landlord  has  aliened 
the  reversion  during  the  continuance  of  the  lease,  then  his 
alienee  is  "entitled  to  the  possession,"  at  its  termination,  and 
should  make  the  demand  and  bring  the  suit.  In  the  case 
under  consideration  there  seems  to  be  no  question  that  appel- 
lees were  entitled  to  the  possession  at  the  time  the  demand  was 
made,  and  the  suit  was  brought.  If  so,  although  not  alienees, 
they  come  as  fully  whhin  the  reason  of  the  case  of  Dudley  v. 
Zee,  as  if  thej^  were,  being  as  fully  entitled  to  the  possession  of 
the  premises. 

An  effort  was  made  to  establish  a  defense  by  showing  a 
parol  lease  from  Peck  to  appellant,  for  the  year  ending  the 
first  of  May,  1866.  The  same  defense  was  set  up  and  relied 
upon  in  the  case  of  Ball  v.  Peck,  43  111.  482.  It  was  held  in 
that  case  that  the  conversation  proved  between  Peck  and  Mrs. 
Ball  did  not  amount  to  a  lease.  But  even  if  it  had,  bein^ 
verbal,  it  could  not  have  been  binding  longer  than  one  year 
under  our  statute  of  frauds,  and  must  have  ended  on  the  first 
day  of  May,  1866.  Then  how  can  such  a  lease  be  relied  upon 
after  it  is  ended,  and  there  is  no  pretense  that  it  -was  rencA^ed, 
or  that  any  other  was  entered  into  between  the  tenant  and 
his  landlord.  How  he  could  avail  of  it  as  a  defense  is  beyond 
our  comprehension. 

It  is  lastly  urged,  but  faintly,  it  is  true,  that  because  appel- 
lant had  obtained  a  supersedeas  to  prevent  Peck  from  suing  out 
a  writ  of  possession  on  his  judgment,  he  was  thereby  disabled 
from  making  the  lease  to  appellant.  That  a  supersedeas 
never  had  such  an  operation  will  be  manifest  on  the  mere  state- 
ment of  the  proposition.  In  this  entire  case  we  are  unable  to 
discover  any  error,  nor  can  appellant,  who  seems  to  be  holding 
property  to  which  he  has  no  pretense  of  right  or  title,  claim 
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that  the  least  injustice  has  been  done  to  him,  by  the  judgment 
of  the  court  below.  On  the  contrary  it  seems  to  be  eminently 
just.     The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Smith,  impl'd  etc.,  et  at, 

V. 

A.  C.  Vanderbueg. 

1.  Practicb— court  may  amend  record  of  cause  after  judgment  and  during  term. 
During  the  term  of  court  at  which  a  judgment  is  entered,  the  court,  of  Its  own 
motion,  may  afterwards,  make  such  amendments  of  the  record  of  the  cause,  as  It 
may  think  proper  and  the  justice  of  the  case  requires. 

2.  Partnershiv— interpretation  of  a  particular  agreement.  A  &  B  of  the  one 
part  and  C.  D.  E.  &  F.  of  the  other,  made  an  agreement  in  writing  whereby 
A  &  B  sold  to  C  the  exclusive  right  to  manufacture  and  sell  a  certain  article 
secured  by  letters  patent,  together  with  all  the  stock  and  fixtures  then  on  hand  per- 
taining to  the  business,  in  consideration  that  thirty-seven  and  one-half  per  cent,  of 
the  net  profits  realized  should  be  paid  to  them;  and  in  order  that  profits  might 
arise  out  of  it,  D  E  &  F  were  to  furnish  $15,000  as  capital  for  carrying  on  the 
same  ;  A  &  B  agreeing  that  they  would  neither  make  nor  sell  the  said  article,  nor 
in  anywise  interfere  with  the  management  of  the  business,  which  was  agreed  should 
be  left  exclusively  with  C  as  superintendent,  who  was  to  receive  a  certain  stipu- 
lated compensation  for  his  services,  the  party  of  the  second  part  guaranteeing  to 
A  &  B  the  payment  of  said  per  cent.,  after  all  expenses  should  be  paid,  such 
expenses  to  include  20  per  cent,  on  the  capital  furnished  by  D  E  &  F,  to  be  paid 
to  tliem  for  the  use  of  the  money,  and  which  capital  it  was  agreed  they  might  at 
any  time  withdraw,  with  the  consent  of  C.  Held,  that  this  agreement  did  not 
constitute  a  partnership  between  A  &  B  and  the  other  parties. 

3.  Sam.'e— conceding  one  exisied—^'ights  and  linbiUties  of  the  parties  between  tfwm 
gdve»  and  as  to  third  persons.  Conceding  a  partnership  to  have  existed,  th« 
withdrawal  of  the  capital  furnished,  with  the  consent  of  C  effected  a  dissolution 
of  the  firm.  D.  E  &  F  could  not  be  held  liable  on  a  note  executed  by  C  as  super- 
intendent of  the  concern,  ten  days  after  they  had  with  C's  consent,  withdrawn 
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the  capital  paid  in  by  them ;  under  the  agreement,  the  giving  of  a  note  was  not 
within  the  scope  of  his  authority. 

4.  The  person  receiving  such  note,  having  inspected  this  agreement  prior 
to  talcing  it,  was  chargeable  with  notice  that  C  was  thereby  acting  with- 
out authority,  and  also,  of  the  dissolution  of  the  firm,  by  putting  him  on  inquiry 
as  to  it. 

6.  To  charge  the  parties  so  withdrawing  from  the  concern,  with  the  pay- 
ment of  the  note,  it  must  be  shown,  that  the  funds  received,  for  which  the  note 
was  given,  were  used  in  payment  of  the  firm  debts,  incurred  prior  to  their  retire- 
ment. 

6.  If  the  partnership  were  not  dissolved  by  the  withdrawal  of  the  capi- 
tal, the  fact,  tbat  0  at  the  time  of  the  execution  of  the  note,  also  executed  to 
the  same  party  a  bill  of  sale  of  all  the  property  belonging  to  the  concern  and  of 
which  he  took  immediate  possession,  worked  a  dissolution  of  the  firm. 

7.  If  these  parties  were  to  be  held  liable  on  such  note,  they  would  be 
entitled  to  a  credit  thereon  to  the  amount  of  the  real  value  of  the  assets  conveyed 
byC. 

Appeal  fi-om  the  Circuit  Court  of  Cook  county ;  the  Hon, 
Erastus  S.  Williams,  Judge,  presiding. 

Tiie  opinion  states  the  case. 

Messrs.  Fuller  &  Shepakd,  for  the  appellants. 

Mr.  J.  S.  Wolfe  and  Messrs.  Hervey,  Anthony  &  Galt, 
for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

Tliis  was  an  action  of  assumpsit  brought  in  the  Recorder's 
court  of  the  city  of  Chicago,  by  Abram  C.  Yanderburg  against 
Benjamin  F.  Smith  and  others,  partners  under  the  firm  name 
of  "  Morrell  Electro  Magnetic  Fluid  Company."  Benjamin  F. 
Smith  was  alone  served  with  process. 

The  declaration  counted  upon  a  promissory  note,  alleged  to 
have  been  executed  by  Benjamin  F.  Smith  and  the  others 
named,  "  partners,  etc.,"  under  the  firm  name  as  above  stated. 
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The  note  bore  date  April  19,  1866,  and  was  signed  "  Morrell 
Electro  Magnetic  Fluid  Company,  John  E.  Cone,  Superintend- 
ent," and  was  payable  sixty  days  after  date,  with  use. 

The  common  money  counts  were  added,  and  counts  for  goods, 
■wares  and  merchandise  sold  and  delivered,  and  far  the  labor, 
care  and  diligence  of  the  plaintiff,  bestowed  in  and  about  the 
business  of  the  defendants  at  their  request. 

Smith  pleaded,  verifying  his  plea  by  affidavit,  that  he  was 
not,  at  the  date  of  the  note,  a  partner  of  Morrell,  Farrar,  Lin- 
scott,  Lake  and  Cone,  and  was  not  jointly  liable  with  them  as 
partners  in  the  supposed  promises  and  undertakings.  He  also 
pleaded  the  general  issue,  and  on  a  change  of  venue  to  the  Cir- 
cuit Court,  the  cause  was  tried  on  these  issues  by  the  court, with- 
out a  jury,  and  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  having  been  overruled,  judgment  was  entered  on  the 
verdict,  to  reverse  which  the  defendant  Smith  appeals  to  this 
court. 

It  appears  by  the  record,  that  the  judgment  was  entered, 
originally,  against  all  the  defendants,  but  at  a  subsequent  day 
of  the  same  term,  on  motion  of  the  plaintiff,  the  record  of  the 
entry  of  the  judgment  was  so  amended  as  to  make  it  a  judg- 
ment against  Smith  alone,  impleaded  with  the  others  named. 

Exception  was  taken  to  this  by  the  defendant  Smith,  but  we 
can  perceive  no  error  in  the  action  of  the  court  thus  had  at  the 
term  at  which  the  proceedings  occurred.  During  the  term,  the 
record  of  every  cause  is  in  the  breast  of  the  court,  and  such 
amendments  can  be  made  by  the  court  on  its  own  motion,  after 
inspection  thereof,  as  justice  and  the  right  of  the  case  may  seem 
to  require.     This  is  a  familiar  principle. 

The  principal  question  raised  upon  the  record  is,  was  there  a 
partnership  between  the  parties  alleged  to  be  such,  at  the  time 
the  note  was  executed  ? 

The  evidence  to  establish  the  fact  of  partnership,  consists 
chiefly  in  the  following  instrument  introduced  on  the  trial : 
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"  This  agreement  made  this  fifteenth  daj  of  February,  1866, 
by  and  between  J.  A.  Morrell  and  W.  "W.  Lake,  of  the  city  of 
Chicago,  of  first  part,  and  J.  E.  Cone,  A.  N.  Linscott,  B.  F. 
Smith  and  H.  W.  Farrar,  of  second  part,  witnesseth,  that  in 
consideration  that  said  Linscott,  Smith  and  Farrar  shall  furnish 
the  sum  of  fifteen  thousand  dollars  as  capital  for  the  business 
of  manufacturing  and  sale  of  '  Morrell 's  Electro  Magnetic 
Fluid,'  to  the  satisfaction  of  said  Cone,  who  shall  have  the  sole 
and  exclusive  charge  and  management  of  said  business,  and 
an  annual  salary  of  three  thousand  dollars,  to  be  charged  to 
expense  account  of  said  business,  together  with  twenty-five 
per  centum  of  net  profits  arising  from  same,  and  the  further 
consideration  that  the  said  party  shall  pay  or  cause  to  be  paid 
to  the  party  of  the  first  part,  thirty-seven  and  one-half  per 
cent,  of  the  proceeds  of  said  business  after  all  expenses  and 
charges  are  paid.  Said  party  of  first  part  hereby  grant  and 
convey  unto  J.  E.  Cone,  the  sole  and  exclusive  right  to 
make  and  sell  the  said  fluid,  during  the  continuance  of  this 
agreement.  And  said  party  of  first  part  covenant  and  agree 
with  party  of  second  part  to  neither  make  nor  sell  said  article, 
nor  in  any  manner  interfere  with  the  making  or  selling  the 
same,  nor  with  the  management  ot  said  business  ;  they  further 
covenant  and  agree,  jointly  and  individually,  that  if  called  upon 
by  said  Cone  for  that  purpose,  to  compound  the  said  fluid  at 
Buch  reasonable  salary  as  may  be  agreed  upon,  or  in  default 
thereof,  the  said  Cone  may  compound  the  same  or  procure  the 
same  to  be  compounded,  after  the  sealed  formula  placed  in  his 
hands,  which  we  turther  covenant  and  agree  is  the  genuine 
recipe  or  formula  for  the  compounding  the  concentrated  fluid 
which  is  put  up  for  sale,  one  equivalent  in  bulk  to  nineteen 
equivalents  of  pure  water  ;  party  of  first  part,  in  consideration, 
as  aforesaid,  grant  and  convey  unto  said  Cone  all  stock  and 
fixtures  on  hand  pertaining  to  said  business. 

"  Said  party  of  second  part,  hereby  covenant  and  agree  with 
party  of  first  part  that  Col.  J.  E.  Cone  shall  have  the  superin- 
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tendence  of  said  business,  that  they  will  pay  party  of  iirst  part 
said  thirty-seven  and  one-half  per  cent,  of  profits,  after  expenses 
are  all  paid,  which  expenses  shall  include  twenty  per  cent, 
per  annum  on  the  amount  of  cash  capital  actually  paid  in  and 
used  in  said  business.  And  party  of  second  part  further  cove- 
nant that  said  capital  shall  not  be  lessened  except  iipon  consent 
of  said  Superintendent,  and  in  case  the  whole  of  said  capital 
is  at  any  time  withdrawn,  the  proportion  of  interest  of  said 
party  of  first  part  shall  be  in  accordance  with  a  contract  here- 
tofore made  by  and  between  the  party  of  first  part  and  said 
J.  E.  Cone. 

"  It  is  mutually  agreed  that  no  distribution  of  profits  shall 
be  called  for  before  the  last  day  of  each  year  during  the  con- 
tinuance of  this  agreement,  but  that  profits  may  be  used  in 
extending  the  business  until  the  net  profits  shall  amount  to  one 
thousand  dollars  per  month  over  and  above  current  expenses." 

Does  this  writing  make  all  the  subscribers  to  it,  Morrell  and 
Lake,  Farrar,  Liuscott,  Smith  and  Cone,  partners  ?  It  is  diffi- 
cult to  perceive  any  stipulation  in  it,  which  makes  Lake  and 
Morrell  partners  with  the  others  named,  or  with  the  appellant. 
We  should  infer  from  the  phraseology  used,  that  Lake  and 
Morrell  were  proprietors  of  some  invention  for  the  manufacture 
of  magnetic  electric  fluid,  and  in  order  to  raise  funds  to  make 
the  invention  productive,  they  were  under  the  necessity  of 
calling  to  their  assistance  other  parties,  and  accordingly  con- 
veyed to  Cone  the  right  to  make  and  vend  it,  and  all  the  stock 
and  fixtures  they  had  on  hand  appertaining  to  the  business, 
they,  as  compensation,  to  receive  thirty-seven  and  one-half  per 
cent,  of  the  profits  to  be  realized  by  Cone  in  the  manufacture 
and  sale  of  the  article;  and  to  realize  this  compensation,  or  to 
provide  a  fund  out  of  which  it  might  be  realized,  Smith,  Lin- 
scott  and  Farrar  were  to  furnish  fifteen  thousand  dollars  aa 
capital  for  the  business.  Morrell  and  Lake  further  agreed  they 
would  not,  thereafter,  make  or  sell  the  article,  nor  in  any 
manner  interfere  with  making  and  selling  it,  nor  with  the  man- 
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agemcnt  of  the  business ;  and  they  further  agreed,  if  called 
upon  by  Cone,  they  would  compound  the  fluid  at  a  reasonable 
salary,  or  in  case  of  their  default,  Cone  was  instructed  by  a 
formula,  delivered  to  him  by  them,  by  which  he  could  com- 
pound it. 

The  parties  sued,  agreed  with  Morrell  and  Lake  that  Cono 
should  have  the  superintendency  and  management  of  the 
business,  and  guaranteed  to  them  that  they  should  receive 
this  thirty-seven  and  one-half  per  cent,  of  profits  after  all 
expenses  should  be  paid,  such  expenses  to  include  twenty  per 
cent,  per  annum  on  the  cash  capital,  they,  the  appellants  and 
the  others  sued,  had  paid  in,  thus  giving  to  the  inventors  or 
owners  of  the  process  for  making  the  fluid,  thirty-seven  and 
one-half  per  cent,  of  the  net  profits  as  compensation  for  the 
secret,  and  twenty  per  cent,  to  the  parties  who  had  advanced 
the  cash,  out  of  which  these  profits  were  to  accrue. 

We  fail  to  perceive  any  community  of  interest  in  the  prop 
erty  of  this  adventure  between  Lake  and  Morrell,  the  owners 
of  the  secret,  and  the  other  persons,  Smith,  Linscott,  Farrar 
and  Cone,  the  three  first  named  being  alone  required  to  furnish 
the  stipulated  amount  of  money,  and  Cone  to  have  the  exclu- 
sive management  of  the  business  at  an  annual  salarj^,  with 
twenty-five  per  cent,  of  net  profits  in  addition,  and  to  whom 
was  conveyed  the  sole  and  exclusive  right  to  make  and  sell 
the  fluid  while  the  agreement  should  continue.  It  is  apparent 
therefore,  there  was  no  community  of  interest  as  regards  Mor- 
rell ^d  Lake — they  had  nothing  to  do  with  the  concern  so  far 
as  ita  business  was  involved  ;  they  were  mere  creditors  of  Cone, 
to  whom  they  had  sold  the  secret  with  their  stock  on  hand,  to 
the  extent  of  thirty-seven  and  one-half  per  cent,  of  the  net 
profits,  with  a  right  of  action  against  Smith,  Farrar  and  Lin- 
scott, on  their  failure  to  furnish  the  money  out  of  which  this 
per  cent  was  to  arise.  This  capital  was  not  advanced  or  to  be 
advanced,  on  joint  account,  but  solely  by  Smith,  Linscott  and 
Farrar,  and  as  to  which,  they  might  be  considered  as  partners 
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as  between  themselves.  3y  the  agreement,  Cone  was  the 
grantee  of  the  riglit  conveyed  to  him  by  Morrell  and  Lake, 
the  consideration  of  the  transfer  being  thirty-seven  and  one- 
half  per  cent,  of  the  net  profits  arising  out  of  its  exercise,  to 
gain  which,  Smith,  Linscott  and  Farrar  were  to  furnish  fifteen 
tliousand  dollars,  the  whole  affair  to  be  managed  by  Cone  at  a 
stipulated  compensation.  There  is  no  name  given  to  the  asso- 
ciation, under  which  the  business  should  be  carried  on,  the 
agreement  most  clearly  implying  it  should  be  managed  exclu- 
sively by  Cone  in  his  own  name.  The  grant  was  to  him  alone, 
and  in  order  that  profits  might  arise  out  of  it,  Smith,  lanscott 
and  Farrar  agreed  to  furnish  fifteen  thousand  dollars  in  money, 
and  for  the  use  thereof,  they  were  to  i"eceive  twenty  per  cent, 
on  the  amount  actually  paid  in  and  used  in  the  business.  It 
seems  to  us  that  the  presumption  of  a  partnership  is  repelled 
by  these  facts,  and  that  they  satisfactorily  show  that  the  pro- 
portion of  profits  to  be  received  by  Morrell  and  Lake  was  as 
compensation  for  the  transfer  of  their  secret  and  of  their  stock 
on  hand,  and  the  twenty  per  cent,  which  was  to  be  calculated 
in  the  expenses,  was  regarded  as  compensation  to  the  party 
who  advanced  the  money,  and  it  is  not  an  unusual  mode  of 
raising  money  to  carry  out  an  enterprise  in  which  the  parties 
concerned  have  no  intention  to  be  partners.  Neither  Smith 
nor  the  others  advancing  the  monej',  had  any  claim  to  any 
share  of  the  profits.  It  is  not  so  expressed  in  the  article  of 
agreement ;  all  for  which  they  stipulated,  was,  that  before  thirty- 
seven  and  one-half  per  cent,  of  profits  should  accrue  to  Morrell 
and  Lake,  twenty  per  cent,  per  annum,  on  the  amount  of  cash 
capital  actually  paid  in,  was  to  be  included  in  the  account  of 
expenses,  thus  securing  to  them  that  per  cent,  on  the  money 
they  advanced. 

This  article  of  agreement  was  seen  and  read  by  appellee, 
before  he  made  the  negotiations  with  Cone,  which  ended  in 
the  execution  of  this  note  by  Cone.  It  will  be  observed  the 
articles  uo  where  gave  to  Cone  any  power  to  borrow  money  or 


1867.]  Smith  ei  al.  v.  Ya:sderbdrg.  41 

Opinion  of  tlie  Court. 

execute  notes  bj  which  the  parties  to  them  were  to  be  bound, 
nor  is  there  any  thing  in  the  articles  from  which  such  an  infe- 
rence can  be  drawn.  All  that  is  stipulated  therein  concerning 
Cone  is,  that  as. grantee  of  the  right,  he,  alone,  should  have 
the  exclusive  right  to  make  and  sell  the  fluid  —  that  he  should 
have  the  sole  and  exclusive  charge  and  management  of  the 
business  at  an  annual  salary  to  be  charged  to  expense  account, 
together  with  twenty-five  per  cent  of  the  net  profits  arising 
from  the  business.  The  power  to  borrow  money  and  execute 
a  note  to  bind  the  parties  to  this  agreement,  does  not  appear  to 
be  within  the  scope  and  object  of  the  agreement,  and  appellee, 
by  his  inspection  of  the  agreement  was  aware  of  that  fact ;  con- 
sequently, he  can  have  no  right  to  hold  parties  liable  who  have 
not  made  themselves  so,  either  by  express  contract  on  their 
own  part,  or  by  an  agent  duly  authorized. 

But  if  it  be  conceded  there  was  a  partnership,  how  long  was 
ii  to  endure?  There  is  no  time  specified  in  the  articles,  but 
there  is  a  stipulation  in  them,  by  Avhich,  on  the  occurrence  of  a 
certain  event,  the  partnership,  if  there  was  one,  would  be 
dissolved,  and  that  is,  on  the  withdrawal  of  the  capital. 

If  Smith,  Linscott  and  Farrar  ^ere  partners,  they  were  so 
only  because  they  had  advanced  the  capital,  and  as  no  time  was 
fixed  for  its  duration,  on  the  withdrawal  of  that  element  which 
made  them  partners,  the  partnership  ipso  facto  ceased.  It  is 
in  proof  that  this  capital  was  withdrawn  on  the  ninth  of  April, 
ten  days  before  the  execution  of  the  note  by  Cone,  and  appellee 
knew  by  reading  the  articles,  such  a  power  to  withdraw  was 
reserved  by  those  who  advanced  the  capital ;  it  was  clearlj^  then 
his  duty  to  make  inquiry  of  the  persons  who,  by  the  articles, 
furnished  the  capital  and  could  withdraw  it,  whether  or  not  it 
had  been  withdrawn.  It  is  in  evidence  that  Cone  consented  to 
the  M'ithdrawal,  at  the  time  it  was  done,  on  the  ninth  of  April, 
and  of  this  fact  abundant  means  of  knowledge  was  accessible 
to  the  plaintiff. 

0 — 46tu  III. 
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To  secure  the  payment  of  this  note,  Cone  executed  in  hia 
own  name  under  his  own  seal,  describing  himself  "  bup't  M.  E. 
M.  F.  Co.,"  a  bill  of  sale  of  the  entire  concern  to  appellee. 

We  can  account  for  the  execution  of  this  instrument  and  the 
arrangement  thereby  made  with  appellee,  on  this  hypothesis 
only,  that  Cone  well  knowing  the  individuals  who  had  advanced 
the  money,  had,  ten  days  previously,  with  his  consent,  with- 
drawn it,  and  thus  put  an  end  to  the  concern,  conceiving  that 
he  himself,  was  all  that  remained  of  the  concern,  had  the  power 
to  sell  and  dispose  of  it,  and  to  borrow  money  on  the  security 
it  might  afford,  and  to  take  the  lender  into  the  concern  as  a 
partner.  All  this  seems  clear  from  that  paper,  which  is  re- 
ferred to  in  the  argument  as  marked  "  Four."  Surely,  if  the 
partnership  had  not  been  ended,  by  the  withdrawal  of  the  fund, 
Cone  would  have  had  no  such  power  as  that  paper  shows  he 
exercised.  The  inference  we  draw  from  all  the  facts  in  the  case 
is,  that  Cone,  well  knowing  the  partnership,  if  one  ever  existed, 
had  terminated  by  withdrawal  of  the  fund,  was  desirous  of  car- 
rying on  the  business,  either  on  his  own  account,  or  by  asso- 
ciating appellee  with  him,  hence  the  fact  of  the  advance  by 
appellee  of  the  two  thousand  dollars,  and  the  execution  of  the 
paper  marked  "Four."  That,  of  itself,  made  by  one' partner, 
worked  a  dissolution  of  the  partnership,  if  there  was  one.  It  is 
contended  by  the  appellee,  that  this  paper  was  nothing  nioro 
than  a  mortgage  for  the  security  of  the  note.  Admitting  it  to 
be  so,  yet  the  mortgagee  was  put  in  the  actual  possession  of  the 
entire  concern,  managing  it  himself,  or  by  his  agent.  In  either 
view  of  this  paper,  a  dissolution  of  whatever  partnership  existed, 
was  affected  by  it. 

It  is  said  by  appellee  that  this  money  obtained  from  him  was 
to  pa}'  the  partnership  debts. 

This  fact  is  supported  by  the  testimony  of  Kelly  alone,  who 
says,  that  five  hundred  dollars,  part  thereof,  was  paid  on  liabili- 
ties incurred  after  the  date  of  the  note,  and  fifteen  hundred 
dollars,  parcel  thereof,  before  the  19tli  of  April,  how  long  before 
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is  not  stated.  lie  says,  "  fifteen  hundred  dollars  had  accrued 
at  the  time  the  money  was  borrowed  and  was  so  far  applied. 
The  other  $500  was  paid  on  debts  accruing  after  tliat."  Now, 
AS  the  fund  was  withdrawn  -with  Cone's  consent,  on  the  9tli 
of  April,  at  which  time  the  parties,  Smith,  Linscott  and  Farrar, 
who  put  it  up,  ceased  to  have  any  connection  with  the  concern, 
it  was  incumbent  on  the  appellee  to  show,  that  the  fifteen  hun- 
dred dollars  was  applied  to  debts  due  before  the  9tli  of  April, 
in  order  to  raise  a  legal  or  equitable  obligation  as  against  them 
to  that  extent.  The  defendants  Smith  and  Linscott  testify 
that  every  liability  was  discharged  before  the  9th  of  April,  and 
ceasing  to  have  any  interest  in  the  concern  after  that  day,  they 
cannot  be  affected  by  any  claim  of  debts  paid,  contracted  sub- 
sequently. 

With  these  views  the  judgment  must  be  reversed. 

There  is,  however,  another  ground  on  which  the  judgment 
must  be  reversed,  even  if  a  partnership  existed.  The  amount 
of  the  judgment  is  not  warranted  by  the  testimony. 

It  seems  clear  to  us,  if  there  was  a  partnership  still  subsisting 
up  to  the  time  this  note  was  executed,  then  the  assets  conveyed  to 
the  payee  of  the  note  by  Cone  by  paper  marked  "  Four,"  should 
be  applied  to  the  payment  of  the  note  at  their  real  value.  If 
that  had  been  reduced  in  two  months  by  sales,  by  appellee, 
then  the  amount  of  those  sales  should  be  accounted  for,  and 
the  appellant  have  his  proportion  of  the  benefit  thereof.  At 
any  rate.  Cone  having  no  authority  to  make  the  allowance 
appellee  claims,  the  note  in  suit  should  be  credited  with  the  full 
value  at  which  he  received  the  assets,  namely'',  twelve  hundred 
and  sixty  eight  dollars.  But  this  we  deem  an  unimportant 
inquiry,  as  we  are  of  opinion  no  partnership  existed,  and  if  it  did 
exist,  it  was  dissolved  by  the  withdrawal  of  the  element  which 
made  them  partners,  on  the  9th  of  April,  ten  days  prior  to  tha 
execution  of  the  note  sued  on. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Timothy  Weight 

V. 

The  City  of  Chicago. 

L  Assessments— /or  lo/tat  caws6«;iU  be  deemed  vuid.  An  order  for  au  assess- 
ment, which  requires  the  entire  estimated  cost  of  the  proposed  improvement  to 
be  assessed  on  the  real  estate  deemed  benefited  thereby,  absolutely,  and  ^yithout 
Its  being  shown  that  there  was  auj'  real  estate  which  would  be  specially  benefited 
to  that  extent,  over  and  above  the  city  at  large,  is  void. 

2.  Same— property  assessed— miist  be  shoion  to  he  speciaUy  henefded.  Under 
Buch  an  order,  property  benefited  in  any  degree,  would  be  liable  to  be  taxed, 
much  beyond  the  extent  of  the  benefit  conferred,  there  being  no  proof  that  any 
property  would  be  specially  benefited  to  the  extent  of  the  entire  damages  and 
costs. 

3.  Former  Decisions— constitutionality  of  Ispecial  assessments.  The  cases  of 
The  City  of  Chicago  v.  Lamed,  34  111.  263 ;  The  Canal  Trustees  v.  City  of  Chi- 
cago, 12  ib.  406 ;  and  others,  decided  in  this  court,  must  be  regarded  as  baying 
settled  the  question  aflQrmatively,  as  to  the  constitutionality  of  the  power  to 
make  these  special  assessments. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  sufficiently  stated  in  the.  opinion. 

Mr.  Daniel  A.  Shoeey,  for  the  appellant. 

Mr.  S.  A.  Iryust,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  appeal  from  a  judgment  rendered  by  the  Supe- 
rior Court  of  Chicago,  in  favor  of  the  city,  and  against  the 
appellant,  upon  a  special  assessment  of  the  property  of  the 
latter,  for  the  paving  and  curbing  of  a  part  of  Washington 
Btreet.  One  ground  of  objection  in  the  court  below,  and  in  this 
court,  is,  that  the  ordinance  directing  the  assessinent,  required 


1867.]  Wbight  v.  City  of  Chicago.  45 

Opinion  of  the  Court. 

the  estimated  cost,  $10,741.12,  to  be  assessed  on  the  real  estate 
deemed  benefited  thereby,  absolutely,  and  without  its  being 
shown  that  there  was  any  real  estate  which  would  be  specially 
benefited  to  that  extent,  over  and  above  the  city  at  lar^e. 

To  this  objection,  the  counsel  for  the  city  replies,  that  by  the 
present  charter  and  ordinances,  the  board  of  public  works  is 
required  to  examine  and  report  whether  real  estate  to  be 
assessed  for  any  proposed  improvements,  can  be  found  that  will 
be  benefited  to  the  extent  of  the  damages  and  costs.  But  it  does 
not  appear  by  this  record,  that  the  board  performed  this  duty, 
or  that  any  such  report  was  ever  made  to  the  common  council, 
and  as  this  is  not  a  collateral  proceeding,  and  as  the  objection 
was  expressly  taken  in  the  court  below,  we  can  indulge  in  no 
presumptions.  As  it  comes  before  us,  the  ordinance  or  order 
for  the  assessment  directs  a  large  sum  of  money  to  be  levied 
on  any  property  that  may  be  specially  benefited  thereby, 
although  it  does  not  appear  that  any  property  will  be  specially 
benefited  to  that  amount.  It  does  not  appear  that  this  essen- 
tial pre-requisite  to  making  such  an  order  has  been  observed, 
and  under  this  order,  so  ftir  as  the  evidence  discloses,  property 
benefited  in  any  degree  is  liable  to  be  taxed  much  beyond  the 
extent  of  the  benefits. 

Besides  the  foregoing  objection,  the  counsel  for  appellant  has 
presented  an  able  argument,  denying  the  constitutionality  of 
any  form  of  special  assessment.  But  the  question  is  not  an 
open  one  in  this  court.  In  the  case  of  The  City  of  Chicago  v. 
Larnedj  this  subject  was  very  fully  and  maturely  considered, 
and  it  was  held,  the  power  might  be  exercised,  subject  to  cer- 
tain limitations  there  laid  down,  and  that  it  might  be  referred 
to  the  right  of  eminent  domain.  In  that  case,  the  various 
other  cases  decided  by  this  court  were  reviewed,  in  all  of  which 
these  assessments  had  been  sustained  on  a  ground  that  placed 
them  rather  under  the  right  of  eminent  domain  than  the  taxing 
power.  The  counsel  for  appellant  has  quoted  decisions  from 
several  of  our  sister  states,  in  which  it  is  held  that  these  assess- 
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ments  are  not  referable  to  the  right  of  eminent  domain,  though 
on  that  point  the  authorities  are  not  uniform.  While  in  all 
these  cases,  the  right  to  make  local  improvements  by  means  of 
such  assessments  is  maintained,  in  many  of  them  the  right  is 
asserted  as  an  exercise  of  the  taxing  power.  But  that  they  are 
not  a  legitimate  tax,  but  an  equation  between  burden  and  ben- 
efit, has  been  constantly  held  in  this  state,  from  the  case  of 
The  Canal  Trustees  v.  City  of  Chicago,  12  111.  406,  to  the 
Larned  case  in  the  34th,  and  during  all  that  period,  and  we 
believe  from  the  first  organization  of  the  state,  our  towns  and 
cities  have  carried  forward  their  local  improvements  by  this 
instrumentality.  Sanctioned  then,  as  this  system  is,  by  the 
constant  use  of  nearly  half  a  century,  sustained  whenever 
brought  before  this  court,  and,  in  the  last  case,  very  fully  con- 
sidered, and  the  origin  of  the  power  declared,  we  must  consider 
its  constitutionality  in  this  tribunal  as  settled,  however  widely 
some  other  courts  may  differ  from  us  as  to  the  origin  of  the 
power.  In  reference  to  these  foreign  decisions,  we  may  remark 
that  we  are  in  harmony  with  them  on  the  main  question  —  the 
right  of  the  legislature  to  authorize  special  assessments  under 
constitutions  substantially  like  our  own — and,  as  to  the  origin  of 
the  power,  an  ingenious  argument  may  be  constructed  in  sup- 
port of  either  theory.  We  are  content  to  leave  it  where  thia 
court  has  already  placed  it.  For  the  defect  in  the  proof  above 
noticed,  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Merole  H.  Miller,  impl'd  etc 

V. 

Isaac  Wells  et  al, 

1    EviDENOB— parol--(na<Im(88ib7e  to  vary  the  terms  of  a  wrtiten  instrument.   In 
an  action  on  a  promissory  note,  where  the  defendant  pleaded  a  verbal  agreement 


1S67.J  Miller  v.  AVells  ci  at.  47 

Syllabus      Opinion  of  tlie  Court. 

made  with  the  payee,  the  plaintiff,  at  the  time  of  malcing  the  note,  that  the  payee 
would  himself  pay  it  at  maturity  :  Held,  that  such  an  agreement  constituted  no 
defense  to  the  action,  for  if  allowed  to  be  proved,  it  would  contradict  the  terms 
of  the  Dstrument. 

3.  Same.  It  is  a  well  established  rule,  that  a  written  instrument  can  not  be 
altered,  changed  or  varied  in  its  terms,  by  parol  evidence. 

3.  Same— u)?uit  inadmissible— as  varying  terms  of  a  vyrltten  instrument.  In  an 
action  on  a  promissory  note,  proof  that  some  person,  other  than  the  maker,  was 
In  fact  the  payor;  or  of  an  agreement  that  the  payee  would  never  collect  the  note, 
or  that  he  would  pay  it  himself,  is  inadmissible,  as  contradictory  of  the  terms  of 
the  instrument. 

4.  Payment— «)7iat  facts  may  be  pleaded  in  proof  of.  Where,  in  an  action  on  a 
promissory  note,  the  defendant  pleaded  that  when  the  note  was  given,  the 
payee,  plaintiff,  had  claims  in  his  hands  for  collection,  for  defendant,  and  that 
plaintiff  agreed  that  when  he  made  such  collections,  the  same  should  be 
applied  in  payment  of  the  note,  and  that  sach  collections  had  been  made  in  amount 
sufficient  to  pay  it :  Held,  that  such  plea  was  good  as  constituting  a  defense  of 
payment,  and  that  such  facts  might  be  given  in  evidence,  either  under  a  plea  of 
payment,  or  perhaps  under  the  general  issue. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Erastds  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  S.  Page,  for  the  appellant. 

Messrs.  Rich  &  Waterman,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  on  a  promissory  note  exe- 
cuted by  Mercie  H.  Miller  and  Thomas  C.  Thompson  to  Isaac 
Wells  and  John  Sears,  for  the  sum  of  $350,  due  in  sixty  days, 
and  bearing  date  on  the  lYth  of  September,  1860.  The  decla- 
ration contained  a  special  count  on  the  note  and  the  usual 
common  counts.  Defendant  Mercie  H.  Miller,  filed  the  general 
issue  and  three  special  pleas,     Thompson  was  not  served  with 
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process.  The  first  of  these  averred,  that  Mercie  H.  Miller  was 
administratrix  of  J.  C.  Miller,  dec'd ;  that  as  such,  she  had  a 
large  claim  against  plaintiffs  for  an  amount  largely  exceeding 
their  demand  set  forth  in  their  declaration  ;  that  she  being 
desirous  of  realizing  $350  thereof,  applied  to  plaintiffs  for  that 
purpose;  that  they  agreed  that  if  she  would  execute  the  note 
with  Thompson  as  security,  they  would  procure  for  her  that 
sum,  and  by  the  time  the  note  matured  they  would  pay  her 
upon  the  demand  she  held  against  them  a  sum  sufficient  to  pay 
the  note;  that  relying  upon  the  agreement,  she  was  induced 
to  give  the  note ;  whereupon  plaintifls  procured  the  money  and 
let  her  have  it ;  but  the  plaintiffs  have  failed  to  pay  her  a  sum 
sufficient  to  meet  the  note. 

The  third  plea  avers  the  same  facts  as  to  the  giving  tlie  note 
and  the  agreement  of  plaintiffs  to  pay  the  sum  necessary  to 
meet  it  at  maturity,  as  is  alleged  in  the  second  plea,  except  that 
it  avers  that  the  note  was  to  be  a  satisfaction  of  $350,  on  the 
claim  held  by  her  against  plaintiffs ;  that  she  is  ready  and 
willing  and  ever  has  been  to  allow  the  amount  on  the  demand 
which  she  holds  as  administratrix  against  plaintiffs.  The  fourth 
plea  contains  the  same  averments  as  to  the  plaintiffs'  indebted- 
ness to  her,  and  her  desires  to  realize  three  hundred  and  fifty 
dollars  thereon  and  the  agreement  as  set  forth  in  the  other  pleas. 
The  plea  further  avers,  that  to  induce  her  to  execute  the  note, 
plaintiffs  represented  to  her  that  they  had  sold  the  lumber  for 
which  she  held  the  claim,  to  responsible  persons,  and  by  the 
maturity  of  the  note  they  would  realize  from  such  sales  and  fur- 
nish her  a  sum  sufficient  to  meet  the  note  at  matui-ity ;  that 
plaintiffs  in  fraud  of  their  agreement  failed  and  refused  to  fur- 
nish a  sum  sufficient,  or  any  sum,  to  pay  the  note ;  and  that  she 
executed  the  note  by  reason  of  these  false  and  fraudulent 
representations. 

To  the  special  pleas  plaintiffs  filed  a  demurrer,  on  which 
there  was  joinder.  The  court  sustained  the  demurrer ;  and 
defendant  abiding  by  her  pleas,  and  not  answering  over,   the 
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court  assessed  plaintiffs'  damages  at  $477,  and  rendered  judg- 
ment for  that  sum,  M'ith  costs,  against  defendant. 

The  assignment  of  errors  questions  the  correctness  of  the 
decision  of  the  court  below  in  sustaining  the  demurrer  to  the 
special  pleas.  Does  either  of  these  pleas  present  a  defense  to 
this  action  ?  There  is  no  pretense,  that  thej  are  pleas  of  failure 
of  consideration,  as  they  admit  that  appellant  received  the  sum 
of  money  mentioned  in  the  note,  from  appellees.  They  are  not 
pleas  of  payment,  as  they  fail  to  aver  that  appellees  had  col- 
lected, and  appropriated  to  their  use  under  the  agreement, 
the  amount  of  the  note,  from  claims  for  lumber  sold  by  them, 
and  which  when  collected  was  coming  to  her  as  administratrix 
of  J.  C.  Miller,  deceased.  Had  the  pleas  contained  such  an 
averment,  although  informal,  they  might  have  been  treated  as 
amounting  to  pleas  of  payment.  The  pleas  are  not,  in  form, 
nor  are  they  in  substance,  pleas  of  set  off.  They  do  not  offer  to 
set  that  amount  off'  against  the  demand  she  held  against  appel- 
lees. And  if  they  had,  they  would  have  still  been  defective  in 
substance,  as  it  is  not  averred,  that  appellees  were  liable  for  the 
payment  of  any  portion  of  her  demand  against  them.  jS"or  was 
that  demand,  if  due  and  payable,  owing  in  the  same  right.  If 
due,  it  was  owing  to  her  individually,  as  administratrix,  and  the 
note  sued  upon  was  owing  to  appellee,  from  her  and  another. 
These  pleas,  therefore,  cannot  be  treated  as  pleas  of  set  off. 

When  stripped  of  all  verbiage,  they  amount  simply  to  a  ver- 
bal agreement  that  the  payees  of  the  note  in  contradiction  of 
its  terms  Avould  pay  it  to  themselves  at  its  maturity.  Suppose 
the  pleas  had  set  up  an  agreement,  that  some  third  person  had 
promised  verbally,  when  the  note  was  executed,  that  he  would 
pay  it  at  maturity,  and  appellees  had  at  the  time  agreed  to  look 
to  him  for  payment ;  would  it  be  contended  that  such  an  agree- 
ment was  a  defense  by  the  makers?  Surely  not.  It  would  not, 
because  it  would  violate  a  well  established  rule  that  a  written 
agreement  cannot  be  altered,  changed  or  varied  in  its  tenus 
by  parol  evidence.  And  it  would  unquestionabl}'  be  to  alter  or 
7— 46th  III. 
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vary  a  note  to  prove  that  some  other  person  than  the  maker 
was  in  fact  the  payor.  Such  an  agreement  could  not  be  set  up 
as  a  defense,  nor  could  a  parol  agreement,  that  the  payee 
would  never  collect  the  note.  Such  an  agreement  would  con- 
tradict the  plain  terms  of  a  written  instrument.  And  an  agree- 
ment of  the  payee  that  he  will  pay  the  note  himself  would  be 
equally  contradictory. 

Had  these  pleas  averred  that  when  the  note  was  given,  appel- 
lees had  claims  in  their  hands  for  collection  for  appellant  and, 
that  when  they  made  such  collections  before  maturity  of 
the  note,  or  before  its  payment,  such  collections  should  be 
applied  toward  its  extinguishment,  and  that  such  collections  had 
been  made  in  amount  sufficient  to  discharge  the  note,  then  it 
would  have  constituted  a  defense  as  a  payment.  And  such 
facts  might  no  doubt  have  been  given  in  evidence  under  a  plea 
of  payment,  or  it  may  be  under  the  general  issue.  1  Chit.  PI. 
478.  We  are  unable  to  see,  that  these  pleas,  or  either  of  them, 
constituted  a  defense  to  the  action.  The  demurrer  was  there- 
fore properly  sustained;  and  the  judgment  of  the  court  below 
must  be  affiimed. 

Judgment  affirmed. 


WiLLIAJVI    H.    UnDERHILL 

V. 

Henry  Fake. 

1.  Nhw  Tria.Ii— verdict  against  the  evidence.  Unless  the  verdict  of  the  Jury  is 
manifestly  against  the  weight  of  evidence,  It  will  not  be  disturbed,  although  the 
evidence  would  have  justified  a  different  result. 

Appeal  from  the  Superior  Court  of  Chicago. 
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This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Chicago,  bj  the  appellee  against  the  appellant,  for 
services  alleged  to  have  been  rendered  bj  him  as  a  traveling 
agent  of  appellant  in  soliciting  business.  The  case  was  tried 
before  the  court,  and  a  jury,  who  fomid  a  verdict  for  appellee 
for  the  sum  of  $1,245.84:.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  judgment  thereafter  rendered  on  the  ver- 
dict, to  reverse  which,  the  appellant  has  appealed  to  this  court. 

Messrs.  Eldeidge  &  Tourtellotte,  for  the  appellant. 

Messrs.  King,  Scott  &  Clyde,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the 
Court : 

It  is  admitted  by  the  counsel  for  appellant  in  the  outset,  that 
the  questions  presented  by  this  record,  are  wholly  questions  of 
fact.  An  examination  of  the  record,  assures  us  that  such  is 
the  case. 

It  was  a  question  fairly  submitted  to  the  jury,  how  much  was 
a  just  compensation  to  the  appellee  for  the  services  rendered 
by  him  gs  a  traveling  agent  of  appellant  to  solicit  business  for 
the  commission  house  of  appellant.  The  jury  heard  a  great 
deal  of  testimony  on  the  question,  including  that  of  both  the 
parties.  They  had  a  much  better  opportunity  to  judge  this 
evidence  than  we  have.  It  was  conflicting,  and  it  was  their 
province  to  extract  the  truth  from  it,  and  although  we  might 
not  have  found  so  large  an  amount  due  the  plaintiff,  we  cannot 
say  it  is  so  exorbitantly  excessive,  or  so  obviously  against  the 
evidence,  as  to  be  referable  to  the  prejudice  or  partiality  of  the 
jury,  and  in  view  of  repeated  rulings  of  this  court  on  this  sub- 
ject, we  do  not  feel  justified  in  interfering  to  disturb  the  finding. 

The  motion  for  a  new  trial  was  properly  overruled,  and  the 
judgment  on  the  verdict  must  be  affirmed. 

Judgment  affrmed. 
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J.  Sherman  Hall  et  al. 

V. 

Geoege  D.  Lincoln. 

1.  Nbw  Triai/— rerdict  against  the,  evidence.  Unless  the  verdict  of  the  Jury  la 
manifestly  against  the  evidence,  It  will  not  be  distributed.  It  is  not  sufficient, 
that  the  couit  would  have  hesitated  to  find  such  verdict,  upon  the  evidence, 
to  grant  a  new  trial. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon, 
Erastus  S.  Willla-ms,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  HrroHcocK  &  Dupee,  for  the  appellants. 

Messrs.  Monkoe  &  McKinnon,  for  the  appellee. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Lincoln  against  Hall  and 
Pope,  to  recover  a  balance  alleged  to  be  due  on  a  statement  of 
accounts.  It  appears  that  Lincoln,  a  grain  buyer  in  Madison, 
Wisconsin,  had  been  in  the  habit  of  shipping  his  purchases  to 
Hall  and  Pope,  as  commission  Merchants  in  Chicago,  in  1864 
and  the  early  part  of  1865.  One  large  lot  of  wheat  was  sold 
by  them  at  a  loss  of  about  $2,200.  Lincoln  was  dissatisfied, 
and  was  about  withdrawing  or  had  withdrawn,  his  shipments 
from  the  appellants.  This  they  desired  to  avoid,  as  he  was  a 
large  dealer,  and  one  of  the  firm  met  him  by  appointment,  in 
June,  1865,  for  the  purpose  of  coming  to  an  amicable  arrange- 
ment. Hooker,  the  clerk  for  the  appellants,  was  the  only 
witness  present  at  that  interview.  He  testifies  positively  that 
the  appellants,   or  rather  Pope,   acting  for   the  firm,    then 
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agreed  they  would  pay  him  $1,000  of  this  loss,  at  the  close  of 
that  season's  business,  if  he  would  continue  his  shipments  to 
them.  The  difficulty  was  thus  arranged,  and  Lincoln  continued 
his  shipments,  but  at  the  close  of  the  season,  when  the  account 
was  made  up,  they  refused  to  allow  the  one  thousand  dollars. 
This  is  the  statement  of  the  witness,  who  has  since  left  the 
employment  of  the  appellants,  and  has  had  a  difficulty  with 
them.  No  attempt  was  made  to  impeach  him,  and  the  only 
evidence  introduced  by  the  appellants  consisted  of  certain  let- 
ters written  by  Lincoln  in  1865,  some  of  which,  while  they 
clearly  show  that  he  expected  them  to  pay  him  the  $1,000, 
indicate  by  the  form  of  expression,  that  he  expected  them  to 
make  it  for  him  by  some  successful  speculation  in  the  grain 
market.  At  the  same  time,  he  says  in  his  letter  of  August  18th, 
he*' thought  the  agreement  was  perfectly  plain,"  and  adds  that 
he  shall  draw  on  them,  on  that  day,  for  a  thousand  dollars. 

The  only  ground  upon  which  a  reversal  of  this  judgment  ia 
sought,  is,  that  the  verdict  is  unsupported  by  the  evidence. 
But  although  we  might  have  hesitated  to  find  this  verdict,  it  ia 
not  a  case  where,  under  the  settled  practice  of  this  court,  we 
can  properly  interfere  to  reverse  the  judgment.  It  cannot  be 
truly  said  that  the  verdict  is  against  the  evidence  or  unsup- 
ported by  it. 

The  witness.  Hooker,  was  very  clear  and  positive  in  his  state- 
ment of  the  contract,  and  the  jury  had  him  before  them,  and 
could  judge,  from  his  appearance  and  bearing,  better  than  we 
can  from  the  record,  whether  he  was  worthy  of  full  belief. 
The  letters  put  in  evidence  can  hardly  be  said  to  be  incon- 
sistent with  the  account  of  the  witness  —  certainly  not  to  such 
an  extent  as  to  enable  us  to  say  the  witness  did  not  tell  the 
truth.  The  issue  was  one  of  unmixed  fact,  and  we  should  be 
going  beyond  any  precedent  in  this  court,  and  disregarding  its 
settled  rules,  if  we  were,  in  this  case,  to  reverse  the  judgment  on 
the  ground  that  the  verdict  was  unsupported  by  the  evidence. 

Judgment  ajirmed. 
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Frederick  Yoltz  et  al. 

V. 

John  Stephant  d  al. 

1.  New  Trial—  verdict  against  the  evidence.  It  Is  not  error  for  a  court  tf  refuse 
to  set  aside  a  verdict,  when  the  testimony  on  the  part  of  the  defendant  is  indirect 
conflict  with  that  of  the  plaintiff ;  the  credibility  of  the  witnesses  being,  in  such 
case,  the  point  on  which  the  finding  of  the  jury  must  turn.  And  in  such  case, 
this  court  will  not  reverse  the  judgment,  even  though  it  would  have  been  better 
satisfied,  had  the  verdict  been  otherwise. 

2.  Evidence  —  what  facts  not  conclxisive  as  to  whom  credit  was  given  by  a  vendor 
of  goods.  In  an  action  brought  by  A  against  B  and  C,  partners,  to  recover  for 
certain  goods  alleged  to  have  been  sold  to  them,  and  the  proof  was  conflicting, 
as  to  whether  the  credit  for  the  same  had  been  given  to  them,  or  to  one  D  :  Held, 
that  the  mere  fact  that  the  goods  were  delivered  to  D,  and  the  bills  for  the  same 
made  out  in  his  name,  was  not  conclusive  evidence  that  the  credit  was  given  to 
him.  That  question  was  for  the  jury  to  determine,  upon  the  whole  of  the  evi- 
dence. 

3.  Instrttctions  —  In  such  case,  it  was  not  error  for  the  court  to  refuse  an 
instruction  to  the  jury,  that  if  they  found  goods  were  delivered  to  D  and  the 
bills  made  out  in  his  name,  that  the  suit  could  not  be  maintained  ;  nor  an  instruc- 
tion, that  if  they  believed,  from  the  evidence,  that  the  goods  were  delivered  to  D 
upon  the  order  of  B,  one  of  the  partners,  a  recovery  could  not  be  had ;  as  such  lat- 
ter instruction,  if  given,  would  have  misled  them  ;  there  being  proof  that  both  of 
the  partners  authorized  the  delivery  of  the  goods  to  D. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Chicago,  by  the  appellees,  John  Stephani  and  Jacob 
Stephani,  against  Frederiok  Voltz  and  Philip  Schaffner,  appel- 
lants, to  recover  for  a  bill  of  goods  alleged  to  have  been  sold 
by  them  to  appellants.  The  case  was  tried  before  a  jury,  who 
found  a  verdict  for  the  plaintiffs.  A  motion  for  a  new  trial 
was  made,  which  the  court  overruled,  and  rendered  judgment 
on  the  verdict;  whereupon  the  defendants  appealed  to  this 
court.     The  facts  in  the  case  are  stated  in  the  opinion. 
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Mr.  C.  B.  HosMER,  for  the  appellants 

Messrs.  ^^nton  &  Avery,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

We  are  asked  to  reverse  the  judgment  of  the  court  below, 
because  that  court  refused  to  grant  a  new  trial.  The  first 
ground  relied  upon,  that  the  evidence  fails  to  sustain  the 
verdict.  The  question  at  issue  was,  whether  the  appellants 
were  the  purchasers  of  the  goods  in  question,  or  whether  the 
goods  were  sold  and  the  credit  given  to  .Frederick,  the  brother- 
in-law  of  Yoltz.  It  appears  that  appellees  were  liquor  dealers, 
and  that  appellants  were  commission  merchants  in  the  city  of 
Chfcago,  engaged  in  buying  and  selling  produce.  Litchen- 
berger  testified,  that  about  the  9tli  day  of  October,  1865,  he 
saw  Yoltz  in  appellees'  store,  talking  about  purchasing  a  bill 
of  liquors  for  parties  in  Michigan.  That  afterwards,  he,  at  the 
request  of  appellees,  presented  the  bills  upon  which  this  suit 
was  brought,  to  Schaffner,  at  appellants'  office;  that  he  then 
said  it  was  all  right,  and  would  be  paid  in  a  few  days,  but  they 
were  then  short  of  money. 

Another  witness  testified  that  in  October  or  November,  1865, 
he  was  present  when  Stephani  presented  the  bill,  and  Yoltz 
said  it  was  all  right  and  that  he  would  pay  it  in  three  mouths ; 
that  Stephani  said  that  was  satisfactory.  If  the  evidence  of 
these  witnesses  is  to  be  credited,  there  is  but  little  doubt  of  the 
liability  of  appellants  for  the  payment  of  this  account.  From 
it,  there  could  be  no  doubt  that  Schaffner  expressly  recognized 
the  liability  for  its  payment;  and  that  Yoltz  was  present  when 
the  liquors  were  purchased  ;  and  the  first  witness  further  states, 
that  Yoltz  stated  to  Stephani,  that  he  purchased  a  bill  of  goods 
for  parties  in  Michigan  ;  and  when  this  statement  is  considered 
with  the  evidence  of  the  second  witness,  that  Yoltz  said  the 
bill  was  correct  and  he  would  pay  it  in  three  months,  it  may 
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be  reasonably  inferred  that  Yoltz  also  recognized  the  liability 
of  himself^  if  not  his  firm,  for  its  payment.  Uncontradicted 
or  unimpeached,  the  jury  could  arrive  at  no  other  conclusion, 
from  this  evidence,  than  that  appellants  were  to  pay  for  the 
liquors. 

It  is,  however,  urged,  that  this  evidence  is  overcome,  by  the 
fact  that  the  bills  were  made  out  in  the  name  of  Frederick, 
and  shipped  to  him  at  Hancock,  in  Michigan,  whe/c  he  was 
doing  business,  and  he  swears  that  he  purchased  the  goods ; 
that  appellants  had  nothing  to  do  with  their  purchase,  except 
that  he  wrote  them  that  he  had  ordered  the  goods,  and  wished 
them  to  see  them  shipped  to  him.  There  is  no  doubt  but  this 
evidence  tends  to  contradict  that  introduced  by  appellees.  It 
was,  however,  a  question  for  the  determination  of  the  jury,  to 
which  they  would  give  credit.  And  although  the  questioft  is 
by  no  means  free  from  doubt,  and  although  we  would  have 
been  better  satisfied  had  the  verdict  been  the  other  way,  still 
we  do  not  feel  warranted  in  holding  that  the  verdict  is  not 
sustained  by  the  evidence. 

The  question  to  be  determined  was,  to  whom  the  credit  was 
given.  And  ordinarily,  the  entry  on  the  books  of  the  creditor 
sheds  light  on  such  questions.  But  in  this  case,  appellees  did 
not  present  their  books,  nor  did  appellants  call  for  their  pro- 
duction. We  are,  therefore,  deprived  of  the  benefit  of  the 
e  ridence  which  their  production  would  have  afi'orded.  Although 
it  be  the  fact  that  the  bills  were  made  out  in  the  name  of  Fred- 
erick as  the  purchaser,  still  that,  under  the  circumstances,  affords 
but  inconclusive  ground  to  determine  that  the  credit  had  been 
given  to  him,  and  seems  to  have  been  overcome  hy  the  fact 
that  the  bills  were  presented  to  appellants,  and  they  seem  to 
have  recognized  their  liability  for  their  paj^ment. 

Again,  it  appears  that  Frederick  had  previously  purchased 
liquors  of  appellees,  but  had  always,  up  to  that  time  paid  cash  ; 
and  no  explanation  is  given  for  the  change  in  the  mode  of  their 
dealings.     It  also  appears  that  when  he  purchased  the  first  bill. 
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Voltz  went  with  him  to  appellees,  from  which  it  maj  be 
iuferrred  that  thej  were  unwilling  to  give  him  credit,  until  his 
brother-in-law  participated  in  some  way  in  the  transaction,  and 
the  subsequent  declarations  of  appellants  would  seem  to  indi- 
cate that  they  became  responsible  for  the  payment  of  the  goods. 
At  least  the  jury  were  not  unwarranted  in  arriving  at  that  con- 
clusion, from  all  of  the  circumstances  of  'the  case. 

It  is  insisted  that  the  court  below  erred,  in  refusing  to  give 
the  first  and  second  of  appellants'  instructions.  They  are 
these : 

"1.  The  jury  are  instructed  that  if  they  find  that  the  goods 
in  question  were  delivered  to  Lewis  Frederick,  and  the  bills  of 
sale  of  the  same  were  made  out  by  the  plaintiffs  in  the  name 
of  said  Frederick,-  that  then  they  may  presume  the  said  Fred- 
erick was  the  purchaser,  and  this  suit  cannot  be  maintained 
against  these  defendants." 

'•2.  The  jury  are  further  instructed  that  if  they  believe  from 
the  evidence,  that  said  plaintiffs  delivered  said  goods  to  said 
Frederick,  on  the  order  of  Voltz,  one  of  said  defendants,  it  is 
not  binding  on  these  defendants,  if  the  jury  find  that  these 
defendants  were  partners  at  that  time  in  the  produce  commis- 
sion business,  and  not  dealers  then  in  liquors,  and  this  suit  can- 
not be  maintained." 

While  the  fact  that  the  bills  were  made  out  in  the  name  of 
Frederick,  and  the  goods  were  delivered  to  him,  was  evidence 
tending  to  prove  that  the  credit  was  given  to  him,  still  it  was 
not  conclusive,  and  it  was  a  question  for  the  determination  of 
the  jury,  whether  the  presumption  Avhich  it  created  was  over- 
come by  other  evidence  in  the  case.  The  first  of  these  instruc- 
tions would  have  excluded  the  other  evidence  from  the  consid- 
eration of  the  jury.  It  would  have  only  required  the  jury  to 
find  that  the  bills  were  made  in  the  name  of  Frederick  and 
the  goods  were  delivered  to  him,  to  have  found  for  appellants. 
This  instruction  would  have  excluded  the  inquiry  as  to  whom 
the  credit  was  really  given. 
8— 46th  III. 
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The  second  instruction  was  calculated  to  mislead  the  jury. 
It  would  if  given,  have  directed  them,  if  they  found  that  the 
goods  were  delivered  on  the  order  of  Voltz,  the  firm  would 
not  be  bound.  This  would,  no  doubt,  be  true,  if  it  was  with- 
out the  authority  of  his  partner;  but  there  was  evidence  tend- 
ing to  show  that  it  was  probably  authorized,  or  at  least  ratified 
by  Schafiner  when  he  agreed  that  the  firm  would  pay  these 
bills.  Had  Voltz  acted  without  his  consent,  it  is  not  probable, 
when  the  bills  were  presented,  that  he  would  recognize  the 
liability  of  the  firm  for  their  payment.  The  court  did  right 
in  refusing  to  give  these  instructions,  and  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


William  Maxwell 

•y. 

Wllliam  D.  Vansant. 

1.  Practice— jurisdictfoji  to  send  process  out  of  county.  At  the  date  of  the 
assignment  of  certain  notes,  which  were  endorsed  in  blanli,  and  the  commeuce- 
ment  of  the  suit,  the  assignor  Uved  in  La  Salle  county,  where  the  notes  were  exe- 
cuted, and  the  assignee  lived  in  Marshall  county :  Held,  in  a  suit  by  the  assignee 
against  the  assignor,  that  the  Circuit  Court  of  Marshall  county  could  not  send  its 
summons  into  La  Salle  county  for  service  on  the  defendant. 

2.  Promissory  Notes— e?idorscd  in  blank— wiU  be  presumed  to  have  been  signeJ  at 
place  of  date.  In  such  case,  where  the  endorsement  is  in  blank,  it  will  be  pre- 
sumed that  the  notes  were  assigned  at  the  place  ol  their  date,  In  the  absence  of 
proof  to  the  contrary. 

3.  Same— emiorsed  in  blank-^hat  may  be  filled  in.  The  holder  of  negotiable 
paper  endorsed  in  blank,  may  fill  up  the  blank  with  such  undertaking  as  is  con- 
aistent  with  the  nature  of  the  instrument  and  the  intention  of  the  parties;  but 
be  cannot  change  or  enlarge  the  liability  of  the  endorser. 
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4.  FOBMSH  Decisions.  The  case  of  Aird  v.  Haynie,  36  111.  174,  decisive  of 
this  case.  Reference  also  made  to  the  case  of  Allen  v.  Coffll,  42  lb.  293;  refer- 
ring to  Webster  v.  Cobb,  17  ib.  459 ;  Camden  v.  McCoy,  3  Scam.  437,  and  Blatcfu- 
ford  V.  MUikin,  35  111.  454. 


Wkit  of  error  to  the  Circuit  Court  of  Marshall  county ;  the 
Hon.  Samuel  L.  Richmond,  Jud^e,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  the  plaintiff  in  error,  as  assignee  of  certain  promissory  notes, 
against  the  defendant  in  error,  the  assignor.  The  process  was 
sent  from  Marshall  to  LaSalle  county,  and  served  upon  the 
defendant.  The  defendant  filed  his  plea  in  abatement  to  the 
jurisdiction  of  the  court.  The  cause  was  tried  by  the  court, 
who  found  the  issue  for  the  defendant,  and  gave  judgment 
accordingly.  To  re.verse  which,  the  case  is  brought  to  this 
court  by  writ  of  error.  The  facts  necessary  to  an  understand- 
ing of  the  case  are  stated  in  the  opinion. 
* 

Messrs.  Bangs  &  Shaw,  for  the  plaintiff  in  error. 

Mr.  T.  Lyle  Dickey,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  question  raised  on  this  record  has  been  settled  by  this 
court  in  the  case  oiAird  v.  Haynie,  36  111.  174.  In  that  case, 
Aird,  holding  a  note  executed  in  Marion  county,  the  county  of 
his  residence,  assigned,  in  that  county,  the  note  to  Haynie,  a 
resident  of  Alexander  county.  Haynie  brought  suit  against 
Aird  as  endorser,  in  Alexander  county,  and  sent  the  summons 
to  Marion  to  be  executed.  On  a  plea  by  Aird  to  the  jurisdic- 
tion of  the  Alexander  Circuit  Court,  this  court  held  on  appeal, 
that  in  a  suit  by  the  assignee  against  the  assignor  thus  situated, 
the  Circuit  Court  of  Alexander  county  could  not  send  its  sum- 
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mons   to   Marion  county  for  service   on   the   defendant,  and 
reversed  the  judgment. 

The  only  difference  between  that  case  and  this,  is,  that  the 
note  and  assignment  showed  in  what  county  they  were  respec- 
tively made.  Here  the  notes  sued  on  show  they  were  made  in 
La  Salle  county,  and  the  endorsement  was  in  blank.  In  the 
absence  of  proof  to  the  contrary,  it  must  be  presumed  the  notes 
in  suit,  were  assigned  at  the  place  of  their  date,  and  this  pre- 
sumption makes  the  case  identical  with  that  cited. 

After  this  suit  was  brought,  and  on  the  trial,  the  plaintiff 
filled  up  the  blank  over  the  endorser's  name  with  the  words, 
*'  pay  William  Maxwell,  Marshall  county,  111.,  October  16th, 
1856" 

That  a  party  has  a  right,  holding  paper  endorsed  in  blank, 
to  fill  the  blank,  is  true  to  this  extent,  that  he  may  so  fill  it,  as 
not  to  change  or  enlarge  the  liability  of  the  endorser.  He  may 
put  anything  in  the  blank  space  consistent  with  the  nature  of 
the  instrument  and  the  intention  of  the  parties  as  indicated  by 
the  instrument  itself  and  the  endorsement  upon  it,  or  that  may 
be  proved  by  competent  evidence  aliunde.  Allen  v.  Coffil^ 
42  111.  293,  referring  to  Webster  v.  Cobb,  17  111.  459,  and  Cam- 
den V.  McCoy ^  3  Scam.  437.  See,  also,  BlatGhford  v.  Milli- 
Mn.  35  111.  454. 

We  concur  with  the  Circuit  Court  in  holding  that  the  Mar- 
shall Circuit  Court  did  not  obtain  I'urisdiction  of  the  cause  by 
sending  the  summons  to  La  Salle  county,  where  it  was  executed, 
and  therefore  affirm  the  judgment. 

Judgment  aff/rm^. 
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Isaac  M.  Allison  et  al. 

V. 

Margaeet  S.  Allisoit. 

1.  Wiu^  — acknowledgment  of  by  testator— need  7wt  he  in  language.  The  statute 
does  not  require  that  the  acknowledgment  of  a  will  by  the  testator,  shall  be  In 
language.  Any  act,  which  indicates  the  same  thing  with  unmistakable  certainty, 
is  sufficient. 

2.  Same  —  wTicrt  acts  a  sufficient  acknowledgment— attesting  toitnesses  need  not  .^ee 
the  testator  sign.  It  is  not  necessary,  that  the  attesting  witnesses  to  a  will  should 
actually  see  the  testator  sign  it;  it  is  a  sufficient  acknowledgment  of  it  by  him, 
where,  in  the  hearing  of  the  testator  and  the  witnesses,  the  attesting  clause  is 
read,  reciting  that  he  had  executed  the  instrument  as  his  will,  and  the  testator 
thereupon,  handed  the  subscribing  witnesses  the  pen,  and  saw  them  sign  as  such, 
although  the  testator  uttered  not  a  word  during  the  whole  time  the  witnesses 
were  present. 

3.  Same  — the  substance  to  be  considered  — rather  than  the  form.  In  matters  of 
xhis  character,  clear  and  explicit  acts  are  to  be  regarded,  rather  than  mere 
tcrnn. 

4.  Same — before  admitted  to  probate  — proof  of  sanitij  of  testator  must  be  made. 
Our  statute  requires,  that  before  a  will  can  be  admitted  to  probate,  the  sub- 
scribing witnesses  shall  swear  they  believe  the  testator  to  have  been  of  sound 
mind  and  memory,  at  the  time  of  the  execution  thereof. 

5.  Same— proo/  of  soundness  of  mind  indispensable.  When  a  witness  testified, 
that  "he  did  not  kuow,  whether  the  testator  was  of  sound  mind  or  not — that  he 
might  have  been  or  might  not:"  Held^  that  the  proof  was  defective.  That 
although  a  witness  might  not  be  able  to  swear  positively  and  as  a  matter  of  fact, 
what  the  condition  of  the  testator's  mind  was,  yet,  he  undoubtedly  had  an  opin- 
ion on  this  point,  and  this  opinion,  or  belief  of  the  witness,  the  law  requires,  aa 
Indispensable  to  probate. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  Samuel  L.  Richmond,  Judge  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Ingersoll  &  Puterbaugh,  for  the  appellants. 
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Messrs.  Gkove  &  Williamson,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  application  to  admit  to  probate  the  will  of  Dan- 
iel Allison,  deceased.  It  is  urged  by  the  counsel  for  appellants, 
that  the  proof  made  by  the  subscribing  witnesses,  of  the  exe- 
cution of  the  will,  is  insufficient.  That  proof  is  as  follows: 
Allison  came  out  of  his  house  and  called  Hoyt  and  "Walsh,  the 
subscribing  witnesses,  from  the  field,  to  come  in  and  sign  a 
paper.  They  went  in  where  Allison  and  Kingsbury  were  — 
Kingsbury  had  just  drawn  the  will.  He  read  over  to  them  the 
attesting  clause,  Allison  sitting  in  the  room  within  hearing  dis- 
tance. Allison  than  handed  the  pen  to  Hoyt,  who,  having 
himself  signed,  handed  it  to  Walsh,  who  also  signed.  Allison 
said  nothing  that  witnesses  could  remember. 

The  chief  objection  taken  to  the  proof  is,  that  Allison  did. 
not  sign  the  will  in  the  presence  of  the  subscribing  witnesses, 
or  acknowledge  it  to  be  his  act  and  deed,  as  required  by  the 
statute. 

It  is  true,  the  testimony  shows  no  formal  acknowledgment, 
in  set  terms,  or  by  words  to  that  effect,  and  yet  the  entire 
transaction  amounts  to  an  acknowledgment  as  distinct  and  sat- 
isfactory as  language  could  have  made  it.  Kingsbury,  whose 
testimony  was  competent  to  show  that  fact,  had  just  written 
the  will  at  the  request  of  Allison,  who  had  sent  for  him  for 
that  purpose.  The  will  bore  Allison's  signature.  He  went  out 
to  procure  subscribing  witnesses  and  brought  in  Hoyt  and 
Walsh,  Kingsbury  then  read  over  the  attesting  clause  as 
already  stated.  This  recites  that  the  instrument  was  the  will 
of  Daniel  Allison,  declared  by  him  to  be  such,  and  that  he  had 
acknowledged  to  them,  and  each  of  them,  that  he  had  signed 
and  sealed  the  same,  and  that  they  signed  it  as  witnesses,  at 
his  request,  and  in  his  presence.  After  all  this  was  read  aloud, 
and  in  Allison's  hearing,  he  hands  them  a  pen  to  sign,  and 
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they  do  sign  this  clause  in  his  presence.  Could  words  make  a 
plainer  acknowledgment  than  this  series  of  acts  ?  The  statute 
does  not  require  the  acknowledgment  to  be  in  language.  Any 
act  which  indicates  the  same  thing  with  unmistakable  certainty 
will  answer  as  well,  and  when  the  testator,  in  the  present  case, 
having  heard  the  attestation  clause  read,  reciting  that  he  had 
executed  the  instrument  as  his  will,  handed  the  subscribing 
witnesses  the  pen  and  saw  them  sign,  although  he  uttered  not 
a  word,  he  really  acknowledged  the  instrument  to  be  his  will 
as  satisfactorily  as  if  he  had  said,  "I,  Daniel  Allison  do 
acknowledge  this  instrument  to  be  my  last  will  and  testament." 
In  matters  of  this  sort,  we  must  look  at  the  substance  rather 
than  the  form.  This  view  of  a  similar  question  is  taken  in 
Mckerso7i  v.  Buck,  12  Gush.  332 ;  Peck  v.  Caretj,  27  N.  Y.  9, 
and  ]:^elson  v.  McGifford,  3  Barb.  Ch.  158. 

The  proof,  however,  is  defective  in  one  respect,  though  the 
defect  may  probably  be  cured  at  another  trial.  Our  statute 
requires,  before  a  will  can  be  admitted  to  probate,  that  the 
subscribing  witnesses  shall  swear  tliey  believe  the  testator  to 
have  been  of  sound  mind  and  memory.  One  of  the  witnesses  in 
this  case  testifies  he  does  not  know  whether  Allison  was  of  sound 
mind  or  not — he  might  have  been  or  might  not.  Probably 
what  the  witness  meant  to  say  was,  not  that  he  had  any  reason 
to  suspect  unsoundness,  but  he  could  not  swear  positively,  and 
as  a  matter  of  fact,  what  the  condition  of  the  testator's  mind 
was.  But  the  witness  should  have  been  interrogated  as  to  his 
belief.  Although  he  had  no  positive  knowledge,  he  undoubt- 
edly had  an  opinion  on  this  point,  and  this  opinion  or  belief  the 
law  requires  as  indispensable  to  probate.  It  is  true,  as  sug- 
gested by  counsel,  the  law  presumes  all  men  to  be  sane  until  the 
contrary  appears,  but  this  proof  of  belief  is,  in  this  case,  a  statu- 
tory requirement  with  which  we  cannot  dispense.  The  order 
of  the  circuit  court  is  reversed  and  the  cause  remanded  foi 
further  proceedings. 

Judgment  reversed. 
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Geokge  Ray. 

V. 

GuEDON  F.  Bullock. 

1.  New  Trial— verdict  against  t?ie  evidence.  The  rule  is  well  established,  that 
where  the  verdict  of  the  jury  Is  manifestly  against  the  evidence  considered  Jia  a 
whole,  a  new  trial  will  be  granted. 

Appeal  from  the  Circuit  Court  of  Woodford  County  ;  the 
lion.  S.  L.  Richmond,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Hopkins  &  Chitty,  for  the  appellant. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 

A  suit  was  brought  by  Gurdon  F.  Bullock  against  George 
Ray,  before  a  justice  of  the  peace,  to  recover  for  services  in 
herding  cattle,  during  the  summer  of  1866.  A  trial  was  had, 
and  an  appeal  prosecuted  to  the  "Woodford  Circuit  Court.  At 
the  April  term,  1867,  a  trial  was  had,  resulting  in  a  judgiiient 
in  favor  of  plaintiff.  Defendant  has  prosecuted  an  appeal,  and 
brought  the  record  to  this  court  to  reverse  that  judgment. 

On  the  trial  in  the  court  below,  it  appeared  from  the  evi- 
dence, that  in  the  spring  of  1866,  appellee  was  engaged  in 
herding  cattle  for  various  persons.  A  contract  was  entered 
into  between  the  parties,  that  appellee  should  receive  appel- 
lant's cattle,  take  care  of  and  graze  them  through  the  summer, 
and  return  them  in  the  next  autumn,  for  which  appellant  was 
to  pay  him  one  dollar  and  fifty  cents  each.  It  was  also  agreed 
that  appellee  was  to  pay  for  any  which  he  might  fail  to  return, 
except  those  which  should  die  while  in  his  possession.     Under 
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this  contract,  appellee  received  fiftj-seven  head,  fifty-five 
belonging  to  appellant,  and  two  to  a  neighbor,  but  marked 
with  appellant's  brand. 

On  their  being  returned  in  the  fall,  there  were  three  head  of 
the  cattle  missing.  It  however,  appears,  that  appellant  then 
claimed  but  fifty-five,  including  Painter's,  which  were  returned, 
and  appellant  claimed  that  there  were  but  fifty -five  in  all,  and 
he  oftered  to  return  a  yearling  steer  to  appellant  in  his  yard, 
but  he  declined  to  receive  it,  as  he  believed  it  was  not  his;  the 
next  morning  he  concluded  it  was  his,  but  when  they  came  to 
look  for  it  in  the  herd,  it  could  not  be  found.  Other  persons 
had  in  the  meantime,  been  selecting  and  taking  theirs  from 
the  herd.  Appellant  claims  that  the  value  of  these  missing 
cattle  should  be  allowed  as  a  set  off  against  appellee's  account, 
and  that  he  should  recover  the  balance  above  a  sura  suflicient 
to  satisfy  appellee's  claim. 

We  think  the  evidence  satisfactorily  shows,  that  appellee 
received  fifty-seven  head,  and  actually  returned  but  fifty-four ; 
and  it  would  seem  the  two  older  steers  were  not  returned  or 
offered  to  be  returned.  Nor  do  we  discover  any  evidence  from 
whidi  it  may  be  reasonably  inferred,  that  these  cattle  were  lost 
by  reason  of  any  negligence  on  the  part  of  appellant.  It  is  not, 
nor  can  it  be  successfully,  claimed  that  the  property  in  thetc 
two  steers,  vested  in  appellee,  because  appellant  was  mistaken 
in  the  number  he  claimed  to  have  placed  in  the  hands  of  appel- 
lee. There  was  some  evidence  tending  to  show  that  he  still 
had  one  of  the  steers,  and  that  he  had  delivered  the  other 
to  Husher,  as  one  of  his,  which  had  been  in  the  same  herd. 
AYhen  all  of  the  evidence  in  the  case  is  considered,  we  think  it 
does  not  sustain  the  verdict,  and  that  it  should  be  passed  upon 
by  another  jury.  As  to  the  yearling  steer,  it  is  a  question  for 
the  jury  to  determine,  whether  it  was  lost  by  the  acts  of  ap- 
pellant. If  they  so  find,  they  would  not  as  a  matter  of  course, 
allow  appellant  for  its  value,  if  an  offer  to  return  it  is  proved 
9 — 16th  III. 
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to  have  been  made  before  the  loss  occurred.     The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Haret  0.  Egberts 
Theodore  Forinihalls. 

1.  Process— wJien  voxA—liow  cured.  Where,  in  an  action  brought  before  a 
justice  of  the  peace,  the  defendant  appeared  and  defended  the  suit,  and  took  an 
appeal :  Held,  that  an  objection  for  the  first  time,  made  in  the  appellate  court, 
that  the  summons  was  void,  for  any  reason  whatever,  came  too  late. 

2.  Justice  of  the  peace— in  actiojis  before— when  immiiterial  whether  gummona 
has  heen  issued.  In  an  action  before  a  justice  of  the  peace,  it  is  immaterial  whether 
a  summons  has  been  issued  by  him  or  not,  if  the  party  defendant  appears  and 
defends  and  takes  an  appeal,  as  he  can  never  afterwards  question  the  mode  by 
which  he  was  brought  into  court. 

Appeal  from  the  County  Court  of  LaSalle  County ;  the  Hon. 
P.  K.  Leland,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bull  &  Follett,  for  the  appellant. 

Mr.  Oliver  C.  Gray,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  originally,  a  proceeding  before  a  justice  of  tho 
peace  of  LaSalle  county,  instituted  by  Harry  C.  Roberta 
against  Theodore  Formhalls,  and  a  judgment  recorered  by  the 
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plaintiff  against  the  defendant,  for  eighty-two  dollars  damages, 
and  costs,  after  a  full  hearing  had  in  that  court.  The  defend- 
ant appealed  to  the  County  Court,  and  in  that  court  entered  his 
motion  to  dismiss  the  suit,  because  the  summons  issued  by  the 
justice  of  the  peace  had  no  revenue  stamp  upon  it.  This  motion 
was  allowed  by  the  court  and  the  suit  dismissed. 

To  reverse  this  judgment,  the  plaintiff"  has  appealed  to  this 
court,  and  questions  the  right  of  that  court  so  to  dispose  of  his 
suit. 

Should  it  be  admitted  the  summons  was  void  for  want  of  a 
stamp,  still  the  defendant  appeared  before  the  justice  and  made 
110  objection  to  the  writ,  but  went  into  a  full  examination  of 
the  matters  in  controversy,  and  took  an  appeal  to  the  County 
Court.  All  this  was  a  waiver  of  any  defect  in  the  process, 
and  brings  the  case  within  those  cited  by  the  appellant,  decided 
by  this  court.  0.  (&  M.  E.  R.  Co.  v.  IfcCutchen,  27  111.  10  ; 
Frye  v.  Tucker ^  24  ib.  181 ;  ShooJcv.  Thomas,  21  ib.  87 ;  Vaughn 
V.  Thonipso7i,  15  ib.  39 ;  and  Swinglei/  v.  Ilaynes,  22  ib.  214. 

It  matters  not  whether  there  be  or  not,  a  summons  issued  by 
a  justice  of  the  peace,  if  the  party  defendant  appears  and 
defends,  and  takes  an  appeal ;  he  can  never  afterwards  question 
the  mode  by  which  he  was  brought  into  court. 

The  most  that  can  be  urged  against  this  summons  is,  that  it 
was  void,  but  the  defendant  obeyed  it  without  questioning  it, 
and  made  his  defense,  and  took  an  appeal.  It  is  too  late  now, 
to  object  that  the  summons  was  void  for  any  reason. 

The  judgment  of  the  County  Court,  dismissing  the  suit,  is 
reversed,  and  the  cause  remanded  with  directions  to  proceed 
in  the  cause. 

Judgment  reversed. 
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Augustus  D.  Butperfield,  adm'r  etc.  et  at. 

V. 

Terris  Johnson. 

L  Writs— sheriff's  return.  In  a  bill  in  chancery  filed  against  several  defend- 
ants, one  of  whom  was  named  Butterfleld,  the  Christian  name  of  Butterfield  was 
spelled  therein  as  "Sylvius,"  and  "Sylvanus,"  and  the  summons  was  against 
"Sylvanus  H.  Butterfleld,"  and  was  returned  by  the  sheriff  as  served  on  "  S.  H. 
Butterfleld :  "  Held,  that  it  must  be  presumed  that  the  writ  was  served  on  "  Syl- 
vanus," as  the  defendant  named  therein,  and  not  on  "  Sylvius."  A  sheriff  can 
only  know  who  the  defendants  are,  save  by  his  writ,  and  the  meaning  of  his  return 
thereon,  must  be  Judged  by  an  inspection  of  the  writ  as  it  stood  in  his  hands. 

Wbit  of  Ekrob  to  the  Circuit  court  of  LaSalle  county ;  the 
Hon.  M.  E.  HoLLisTEK,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Crawford  &  Beck,  for  the  plaintiffs  in  error. 

Mr.  George  C.  Campbell,  for  the  defendant  in  error, 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  brought  by  Johnson  against  Bird, 
Clark,  Brown  and  Butterfield,  to  correct  a  note  in  which  the 
word  "  dollars"  had  been  omitted.  In  the  bill  the  christian 
name  of  Butterfield  is  spelled  sometimes  "  Sylvius,"  and  some- 
times "  Sylvanus."  In  the  prayer  for  process  it  is  spelled  Syl- 
vius. The  summons  was  against  Sylvanus  H.  Butterfield,  but 
by  leave  of  the  court  it  was  amended,  after  its  return,  so  as  to 
read  Sylvius.  The  sheriff  returned,  served  by  reading  and 
delivering  a  copy  to  S.  H.  Butterfield,  and  after  reciting  the 
service  on  Clark,  adds,  "  the  rest  of  the  defendants  not  found  in 
this  county." 
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As  the  summons  ran  against  Sjlvanus  H.  Butterfield,  and 
was  returned,  served  on  S.  H.  Butterfield,  the  presumption, 
if  any  presumption  is  to  be  indulged,  must  be  that  the  service 
was  on  a  person  named  Sylvanus,  and  not  on  one  named  Sylivus. 
It  is  urged  that  the  reference  in  the  return,  to  "  the  rest  of  the 
defendants,"  implies  that  the  S.  H.  Butterfield  named  in  the 
return  was  a  defendant.  But  the  Sheriff  could  only  know 
who  were  the  defendants  by  his  writ,  and  on  inspecting  that, 
he  found  that  Sylvanus  H.  Butterfield  was  a  defendant. 
When,  then,  he  speaks  in  his  return  of  S.  H.  Butterfield,  and 
"the  rest  of  the  defendants,"  he  must  have  referred  to  Syl- 
vanus H.,  who  was  the  only  S.  H.  Butterfield  known  to  him 
as  a  defendant.  Although  where  a  writ  runs  against  Syl- 
vanus H.  Butterfield  and  is  returned,  served  on  S.  H.  Butter- 
field, we  may  presume  it  was  served  on  Sylvanus,  as  the 
defendant  named  in  the  writ,  yet  how  can  we  presume  it  was 
served  on  Sylvius,  or  any  other  person  not  named  in  the 
writ  ?  The  summons  was  afterwards  amended,  but  we  must 
judge  of  the  meaning  of  the  sheriff's  return  by  looking  at  the 
writ  as  it  stood  in  his  hands.  The  return  was  not  amended. 
The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Adam  C  Deem 

V. 

Pllney  M.  Ceume. 

L  PLBADiNa  AT  i^w—profert  of  an  instrument  does  not  make  it  part  of  tlu 
record.  The  mere  fact,  that  the  declaration  makes  a  profert  of  a  bond,  deed,  of 
judsment  declared  upon,  does  not  make  the  instrument  a  part  of  the  record  ;  nor 
does  the  averment  that  the  recovery  more  fully  appears  by  a  copv  of  the  judg- 
ment, have  that  effect. 
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2.  Same — oyer  mxist  be  obtained.  When  a  defendant  desires  to  make  the  instru- 
ment declared  upon  a  part  of  the  record,  he  can  onlj'  do  so,  by  obtainir.g  oyer 
thereof ;  it  then  becomes  so  far  a  part  of  the  declaration,  as  to  be  subject  to  a 
demurrer. 

3.  Same— Oyer  cannot  be  demanded  of  a  record. 

4.  Same— /or  what  purpose  it  is  granted.  Oyer  is  only  granted  to  enable  a 
defendant  to  determine  whether  the  instrument  is  his,  and  whether  he  will  deny 
its  execution  by  a  plea  of  non  est  factum. 

5.  Same — demurrer—effect  of.  The  rule  is  a  familiar  one,  that  a  demurrer 
admits  the  truth  of  the  averments  of  the  pleading  to  which  it  is  Interposed. 

6.  Damages — concerning  asse^ment  of  onfo7-eign  judgment.  Where  In  an  action 
of  debt,  on  a  foreign  judgment,  a  demurrer  was  interposed  to  the  declaration, 
and  the  defendent  refused  to  answer  over,  it  was  proper  for  the  court  upon  over- 
ruling the  same,  to  render  judgment  for  the  amount  of  the  debt  averred  to  be 
due,  and  admitted  by  the  demurrer.  Judgment  should  also  have  been  rendered 
for  the  damage  sustained  by  reason  of  the  detention  of  the  debt;  and  in  asses- 
sing the  damages,  the  court  should  hear  evidence  to  ascertain  the  amount. 

7.  Same— concerning  the  practice — in  actions  in  debt — when  the  amount  is  speci- 
fied—and  when  not.  The  practice  is,  when  the  action  is  in  debt  on  a  bond,  or 
other  instrument,  in  which  the  sum  is  specified,  to  render  judgment  for  the 
amount  averred  to  be  due,  but  when  the  amount  in  such  action  is  not  liquidated, 
a  demurrer  to  the  declaration  would  admit  the  debt,  but  the  amount  would  have 
to  be  ascertained  by  proof  of  the  sum  due. 

8.  Interest— ^?ie/i  need  not  be  averred— what  will  be  presumed.  When  the  rate 
of  interest  allowed  by  the  laws  of  a  foreign  State,  is  the  same  as  that  allowed  by 
the  law  of  the  forum,  an  averment  beyond  the  claim  for  damages  is  unneces- 
sary; as  the  law  in  the  absence  of  proof  to  the  contrary,  will  presume  that  the 
leeal  rate  of  interest  is  the  same  in  both  places. 

9.  Same — wheri  higher  rate  is  claimed— must  be  pleaded  and  proven.  But  if  a 
greater  rate  of  interest  is  claimed,  then  it  must  be  pleaded  and  proven  like  any 
Other  fact,  to  authorize  a  recovery  ot  such  higher  rate. 

10.  Exceptions— biU  of^wliat  matters  must  be  preserved  by.  If  a  party  desires 
to  raise  the  question  of  the  admissibility  of  a  foreign  judgment  in  evidence,  ha 
must  make  it  a  part  of  the  record  by  a  bill  of  exception,  otherwise,  it  will  b« 
presumed  to  have  been  properly  admitted. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hoik 
Ika  O.  Wilkison,  Judge,  presiding. 

The  facts  in  this  case  are  stated  in  the  opinion. 
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Mr.  John  I.  Bennett,  for  the  appellant. 

Messrs.  Shaw,  Crawford  and  C.  Dunham,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  court : 

This  was  an  action  of  debt  brought  by  Pliney  M.  Crume, 
in  the  Henry  Circuit  Court,  against  Adam  C.  Deem,  on  a 
judgment  of  the  Court  of  Common  Pleas  of  Darke  county,  in 
the  State  of  Ohio,  for  the  sum  of  $271.45  debt,  and  $8.96 
costs.  The  declaration  set  out  the  judgment  in  substance, 
and  made  profert.  At  the  October  term,  1865,  the  cause  was 
submitted  to  the  court  for  trial,  a  jury  having  been  waived 
by  consent  of  the  parties.  On  the  trial  appellee  offered  the 
transcript  of  the  Ohio  judgment  in  evidence,  but  owing  to  a 
variance,  it  was  not  admitted.  Appellee  thereupon  asked 
and  obtained  leave  to  amend  his  declaration,  and  the  court 
continued  the  cause  until  the  next  term. 

At  the  next  March  term,  appellee  having  amended  h-'a 
declaration,  so  as  to  obviate  the  objection  of  a  variance  from 
the  proof,  appellant  filed  a  demurrer,  and  assigned  as 
special  causes :  that  the  copy  of  the  record  filed  with  the 
declaration,  on  its  face  sliowed,  that  the  judgment  was  void 
for  the  want  of  a  revenue  stamp  on  the  original  writ ;  that 
the  transcript  was  not  properly  authenticated ;  tliat  it  was 
defective  in  substance  and  form;  that  there  was  a  vari- 
ance between  the  copy  of  the  record  and  the  declaration;  and 
for  other  apparent  causes.  The  court  below  overruled  the 
demurrer  and  rendered  a  judgment  nil  elicit^  for  the  sum  of 
$280.40  debt,  and  $27.15  damages.  To  reverse  which 
defendant  prosecutes  this  appeal.  The  mere  fact  that  the 
declaration  make,  profert  of  a  bond,  deed  or  judgment  declared 
upon,  does  not  make  the  instrument  a  part  of  the  record.  It 
only  implies,  as  it  states,  that  plaintiff  has  the  mstrument 
in  court.     Nor  does  the  fact  that  the  pleader  unnecessarily 
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avers  in  his  declaration  that  the  recovery  more  fully 
appears  by  a  copy  of  the  judgment,  have  that  effect.  If  the 
defendant  desires  to  make  the  deed  declared  upon  a  part  of 
the  record,  he  can  only  do  so,  by  demanding  and  obtaining 
oyer  of  the  instrument.  By  obtaining  oyer  it  becomes  so  far 
a  part  of  the  declaration  as  to  be  subject  to  a  demurrer. 

In  this  case,  however,  oyer  was  not  demanded  or  granted, 
and  hence  there  can  he  no  pretence  that  if  the  defects 
specified  iu  the  demurrer  did  exist  in  the  transcript  of  the 
judgment,  they  could  be  reached  by  a  demurrer ;  until  it 
was  made  such  by  oyer  or  a  bill  of  exceptions  it  formed  no 
part  of  the  record,  any  more  than  a  deed  or  other  sealed 
instrument  of  which  profert  had  been  made.  In  the  case  of 
Giles  v.  Shaw,  Breese  219,  it  was  held  that  oyer  was  not 
demandable  of  a  record  upon  M-hich  suit  is  brought.  And  in 
the  subsequent  case  of  Kanna  v.  Yocnm,  17  III.  389,  the  same- 
doctrine  was  announced.  And  it  is  for  the  reason  that  oyer 
is  only  granted  to  enable  the  defendant  to  determine  whether 
the  instrument  is  his,  and  whether  he  will  deny  its  execution 
by  a  plea  of  ^wn  est  factum.  It  is  therefore  true  that  oyer  is 
not  demandable  of  a  record  ;  and  it  follows  that  the  court  did 
not  err  in  overruling  the  demurrer. 

It  is  however  insisted,  that  the  judgment  on  the  demurrer 
was  too  large,  both  in  the  recovery  for  tlie  debt,  and  the  dam- 
ages. The  judgment  was  for  the  amount  of  the  judgment 
and  costs  averred  in  tlie  declaration  to  be  due.  The  rule  is 
familiar  to  all,  that  a  demurrer  admits  the  truth  of  the  aver- 
ments of  the  pleading  to  which  it  is  interposed.  And  when 
appellant  refused  to  answer  over,  but  abided  by  his  demurrer 
it  became  the  duty  of  the  court  to  render  a  judgment  for  the 
amount  of  the  debt  averred  to  be  due  on  the  judgment  sued 
upon,  and  admitted  by  the  demurrer.  This  the  court  below 
did,  and  committed  no  error  by  so  doing.  This  is  the  practice 
where  the  action  is  in  debt  on  a  bond,  or  other  instrument,  in 
which  the  sum  is  specified  ;  but  wliere  the  amount  in  such  an 
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action  is  not  liquidated  the  practice  is  otherwise,  as  in  that  case 
the  debt  would  be  admitted,  but  tiie  amount  would  have  to  be 
ascertained  by  proof  of  the  sum  due.  It  also  became  the 
duty  of  the  court  to  render  judgment  for  the  damages  sustained 
by  appellee  by  reason  of  the  detention  of  his  debt.  In  assess- 
ing the  damages,  it  was,  however,  the  duty  of  the  court  to  hear 
evidence  to  ascertain  the  amount. 

It  is  urged  that  the  coart  erred  in  allowing  interest  upon  the 
judgment  unless  it  had  been  claimed  in  the  declaration.  As  a 
general  rule  in  pleading,  when  the  rate  of  interest  claimed  ia 
the  same  as  that  allowed  by  the  law  of  the  forum,  it  is  unne- 
cessary to  count  for  interest  beyond  the  claim  of  damages.  If, 
however,  a  greater  rate  is  claimed,  then  it  should  be  counted  for 
under  the  laws  of  a  foreign  jurisdiction.  It  must  be  counted 
for  and  proved  like  any  other  fact,  to  authorize  a  recoveiy  of 
such  higher  rate.  CJiumarsero  v.  Gilbert^  24111.  293.  If,  how- 
ever, the  rate  of  interest  allowed  by  the  laws  of  the  foreign 
State  is  the  same  as  that  allowed  by  the  laws  of  the  State 
where  the  suit  is  brought,  such  an  averment  is  unnecessary,  as 
the  laws  in  the  absence  of  proof  to  the  contrary,  will  presume 
that  by  the  laws  of  another,  the  legal  rate  of  interest  is  the 
same  as  that  allowed  in  this  State.  Forsyth  v.  Baxter^  2  Scam. 
9.  In  this  latter  case  it  was  held  that  in  the  absence  of  an 
averment,  that  the  laws  of  the  State  where  the  contract  was 
made  allowed  a  greater  rate  of  interest  than  is  allowed  by  the 
laws  of  our  State,  the  presumption  will  be  indulged  that  the 
rate  is  the  same.  We  do  not  perceive  that  this  case  conflicts 
in  the  slightest  degree  with  the  case  of  CJiumarsero  v.  Gilbert. 
That  case  presented  a  very  different  question,  which  was — 
whether  the  plaintiff  could  recover  a  larger  rale  of  interest  on 
a  note  payable  in  New  York  than  six  per  cent,  without  aver- 
ment and  proof  that  the  laws  of  that  State  fixed  a  higher  rate. 

In  the  case  of  Forsyth  v.  Baxter,  it  was  held  to  be  no  error 
to  read  the  laws  of  Missouri  to  show  that  the  legal  rate  of  inter- 
est in  that  State  was  the  same  as  that  allowed  by  our  laws, 
10— 46th  III. 
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although  there  was  no  such  averment  in  the  declaration.  So 
in  this  case,  the  laws  of  Ohio  may  have  been  read  on  the  assess- 
ment of  damages  to  show  that  judgments  in  that  State  draw 
six  per  cent.,  as  the  evidence  is  not  preserved  by  a  bill  of 
exceptions.  But  even  if  they  were  not,  the  law  would  presume 
that  it  drew  six  per  cent.,  and  the  court  commited  no  error  in 
allowing  that  rate.  If,  by  the  laws  of  Ohio,  judgments  draw  a 
smaller  rate,  or  no  interest,  the  defendant  might  no  doubt  have 
shown  that  fact  by  the  laws  of  Ohio,  on  the  assessment  of  dam- 
ages, but  failing  to  do  so,  he  has  no  right  to  complain. 

As  there  is  no  bill  of  exceptions  in  the  case,  the  copy  of  the 
Ohio  judgment,  although  copied  into  this  transcript  by  the 
clerk,  forms  no  part  of  this  record,  and  hence  we  cannot  look 
into  it  to  ascertain  whether  it  is  defective  or  not,  but  must  pre- 
sume that  the  court  below  had  sufficient  evidence  to  warrant 
the  judgment  for  the  damages.  McCain  v.  Enloe,  13  111.  76  ; 
Petty  V.  Scott^  5  Gilm.  209.  These  cases  hold  that  if  a  party 
desires  to  raise  the  question  of  the  admissibility  of  a  judgment 
in  evidence,  he  must  make  it  a  part  of  the  record  by  a  bill 
of  exceptions.  That  was  not  done  in  this  case,  and  we  must 
presume  that  there  was  sufficient  evidence  to  sustain  the  judg- 
ment, and  it  must  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Alton  R.  R.  Company. 

V. 

Chaeles  Gretzner. 

L  Witnesses— weight  given  to  testimony  of.  In  determining  the  weight  of  testi- 
mony between  two  witnesses,  ttie  preponderance  should  be  given  to  the  one 
whose  advantages  for  being  correctly  informed  as  to  the  matters  in  controTersy 
are  the  best. 
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3.  Sahe— credibility  of.  A  Jury  cannot  wilfully,  or  from  mere  caprice,  dis- 
regard the  testimony  of  an  unimpeached  witness.  While  they  may  judge  of  the 
credibility  of  a  witness,  they  must  exercise  their  judgment  while  doing  so,  and 
not  their  will  merely. 

3.  New  Trial— uerdict  against  the  evidence.  Where  there  is  a  strong  prepon- 
derance over  that,  on  which  a  verdict  is  based,  such  verdict  will  be  set  aside, 
and  especially  so,  when  It  appears  that  injustice  has  been  done. 

4.  Negligence— ti)/ie?-6  plaintiff's  negli{ience  concurs  in  producing  injury.  In  an 
action  for  negligence,  where  the  facts  proved  show  great  negligence  on  the  part 
of  the  plaintiff,  the  proper  question  to  be  submitted  to  the  jury  is,  did  plaintiff's 
negligence  materially  contribute  to  the  injury,  or  rather  was  it  so  slight,  and  that 
of  defendant  so  gross  in  comparison,  as  to  incline  the  balance  in  plaintiff's 
favor  and  entitle  him  to  a  verdict. 

5.  Sahe— concerning  carelessiiess  of  persons  in  crossing  a  railroad  track.  It  is 
the  duty  of  every  person  about  to  cross  a  railroad  track,  to  approach  it  cautiously 
and  ascertain  if  there  is  danger  in  crossing,  as  all  such  persons  are  bound  to 
know  that  such  an  undertaking  is  dangerous,  and  they  must  take  all  proper  pre- 
caution to  avoid  accidents  in  so  doing,  otherwise,  they  cannot  recover  for  an 
injury  thereby  received.    Both  parties  must  use  care. 

6.  Evidence— positive  evidence  when  entitled  to  more  weight  than  negative.  It  is 
an  established  rule,  that  positive  evidence  as  to  any  fact  not  improbable  in  itself. 
Is  entitled  to  more  weight,  than  negative  evidence  in  relation  to  such  fact. 

7.  Negligence- comparative— doctruie  of— modified.  In  the  case  of  C.  B.  & 
Q.  B,.  B.  Co.  V.  Deweu,  26  111.  255;  Same  v.  Hazzard,  26  ib.  373,  and  Oalena  & 
C.  U.  R.  R.  Co.  v.  Jacobs,  20  ib.  478,  the  doctrine  of  comparative  negligence, 
l8  somewhat  modified,  from  that  announced  in  the  cases  of  Aurora  Branch  R.  R. 
Co.  V.  Grimes,  13  111.  585;  Dyer  v.  Talcott,  16  ib.  300;  Galena  &  C.  U.  B.  R. 
Co.  V.  Fay,  16  ib.  558,  and  C.  B.  &  Q.  B.  B.  Co.  v.  George,  19  ib.  510. 

8.  Same— compaj'atire — doctrine  of— how  established.  The  doctrine  of  compar- 
ative negligence  as  established  by  this  court  is,  that  there  must  be  fault  on  the 
part  of  the  defendant,  and  no  want  of  ordinary  care  on  the  part  of  the  plaintiff; 
and  when  both  parties  are  at  fault,  the  plaintiff  may  in  some  cases  recover,  as, 
where  it  appears  that  his  negligence  is  slight  and  that  of  the  defendant  gross. 

9.  Same— w/i&re  plaintiff's  negligence  coricurred — when  lie  may  recover.  And 
this  rule  holds,  even  where  the  slight  negligence  of  the  plaintiff  in  some  degree 
contributed  to  the  injury.  If  the  defendant  has  been  guilty  of  a  higher  degree  oi 
negligence,  slight  negligence  on  the  part  of  the  plaintiff,  does  not  absolve  the 
defendant  from  the  use  of  all  reasonable  efforts  to  avoid  the  injury. 

10.  Same— railroad  crossings  in  populous  cities— greater  vigilance  required  of 
persons  attempting  to  cross.  Where  railways  cross  public  streets  on  the  same 
level,  greater  vigilance  is  demanded   by  persons  attempting  to  cross  them,  than 
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will  be  required  where  the  crossing  is  over  a  country  road.  What  precautions 
taken,  will  be  considered  sufficient— Quere. 

11.  Same— care  and  dilige7ice  required  on  the  part  of  aU  parties.  Persons 
attempting  to  cross  a  railroad  track,  as  well  as  those  engaged  in  the  running  of 
trains,  must  exercise  all  proper  care  and  diligence,  and  use  every  reasonable 
means  to  prevent  accidents  to  life  and  property,  their  rights,  as  well  as  their 
obligations  to  each  other,  being  mutual. 

13.  Evidence— admissibility  of.  In  an  actica  for  negligence  against  a  railroad 
company,  the  plaintiff  introduced  In  evidence  certain  rules  of  the  company,  for 
running  its  traius,  among  which  was  the  following :  "a  red  flag  by  day,  or  a  red 
light  by  night,  waved  upon  the  track,  signtfies  that  the  train  must  come  to  a  full 
stop,"  whereupon  the  defendant  offered  to  prove,  that  such  rule  did  not  apply  eis  to 
the  signals  used  within  the  corporate  limits  of  the  city,  where  the  injury  happened 
to  plaintiff,  but  that  other  and  different  signals  were  employed,  which  proofs 
the  court  excluded :  Held,  that  such  evidence  was  proper,  and  should  have  been 
admitted,  for  the  purpose  of  determining  the  question  as  to  whether  the  defend- 
ant was  chargeable  with  negligence,  by  reason  of  the  disobedience  by  its  employ- 
ees of  the  proper  signals. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Mr.  A.  W.  Church  and  Messrs.  Miller,  Yan  Armak  & 
Lewis,  for  the  appellants. 

Messrs.  Ward  &  Stanford,  for  the  appellees. 

Mr.  Chief  Justice  Brbese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  in  the  Superior  Court 
of  Chicago,  by  Charles  Gretzner,  against  the  Chicago  and  Alton 
Railroad  Company,  for  injuries  received  by  plaintiff  by  a  col- 
lision of  the  train  of  defendants  with  the  wagon  of  the  plaintiff, 
by  which  he  was  thrown  out,  and  seriously  injured,  and  that 
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the  collision  was  caused  by  the  negligence  of  the  defendants. 
The  declaration  contained  three  counts,  the  first  of  which 
averred  negligence  generally,  on  the  part  of  the  defendants. 
The  second  count  charges  negligence  on  the  part  of  the  defend- 
ants in  running  their  train  at  a  too  high  rate  of  speed,  and  in 
ilot  having  a  flagman  stationed  at  the  street  crossing  where  the 
accident  occurred  ;  and  the  third  count  charges  the  negligence, 
in  not  rina^incr  a  bell,  in  running  the  train  at  a  too  high  rate  of 
speed,  and  in  not  having  a  flagman  stationed  at  the  crossing. 

The  cause  was  tried  by  a  jury  on  a  plea  of  not  guilty,  and 
a  verdict  rendered  for  the  plaintiff  of  seven  thousand  five  hun- 
dred dollars,  on  which  judgment  was  entered,  the  court  refus- 
ing the  defendants'  motion  for  a  new  trial,  and  a  bill  of  excep- 
tions taken. 

We  have  examined  the  testimony  in  the  cause  and  are  satis- 
fied it  does  not  sustain  the  verdict.  The  great  preponderance 
of  the  evidence  is  in  favor  of  the  defendants.  It  was  not 
attempted  by  the  plaintiff,  on  the  trial,  to  prove  that  the  bell 
vas  not  rung,  or  that  the  rate  of  speed  of  the  train  was  too 
high,  he  being  content  to  rest  his  case,  on  the  alleged  absence 
of  the  flagman  from  his  post.  It  was  proved,  on  the  part  of 
the  defendants,  that  the  bell  was  rung  from  the  time  the  ti-ain 
left  the  freight  house,  continuously,  to  the  moment  of  the  col- 
lision, and  that  the  speed  of  the  train  was  slackened  to  the  rate 
of  about  five  miles  per  hour.  As  to  the  presence  of  a  flagman 
at  his  post,  the  plaintiff  examined  five  witnesses  who  testified 
they  saw  the  collision,  though  from  different  points  of  view, 
and  they  testify  they  saw  no  flagman  on  duty  before  the  col- 
lision. One  of  them,  Duffig,  says  he  was  excited  at  the  time, 
and  paid  no  attention  to  the  flagman,  and  don't  know  whether 
there  was  one  or  not  —  don't  recollect.  Bohnet  says  the  flag- 
man generally  stands  in  the  middle  of  the  street,  and  if  there, 
he  could  not  see  him  where  he,  witness  stood  —  thought  of 
nothing  until  the  collision  occurred,  any  more  than  when  any 
one  passes. 
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Donlan  states  he  Avas  standing  at  southwest  corner  of  Van 
Buren  and  Canal  streets,  about  half  a  block  from  the  collision, 
talking  to  two  young  men  there.  While  talking,  one  of  the 
young  men  turned  around  and  said  "  look."  Witness  looked 
and  saw  just  as  the  car  came  up  and  struck  the  hind  part  of 
the  wagon  ;  could  see  down  the  street ;  flagman  usually  stood 
in  the  centre  of  the  street ;  was  not  there  then.  On  his  cross- 
examination  he  said,  that  a  good  many  persons  and  teams  were 
passing  there  —  that  all  he  knew  about  flagman  was,  that  he 
did  not  see  any.  The  collision  was  just  on  the  point  of  hap- 
pening when  he  looked. 

Helper  states  he  saw  the  collision  —  had  just  stepped  out  of 
a  saloon  on  the  south  side  of  Yan  Buren  street,  near  the 
bridge,  and  plaintiff  passed  him  on  a  lively  trot  about  one 
hundred  feet  from  the  rail  road ;  witness  was  going  west  on 
Yan  Buren  street,  saw  plaintiflP,  when  he  came  near  the  col- 
lision try  to  turn  back  but  could  not,  a  pile  of  dirt  being  in  the 
way  ;  did  not  see  any  flagman  there  just  previous  to  the  col- 
lisicn  ;  would  probably  see  flagman  if  he  was  there ;  the  train 
was  moving  along  pretty  briskly. 

On  his  cross-examination  he  says  it  was  in  his  mind  if  plain- 
tiff" went  on,  he  would  probably  be  struck  by  the  cars ;  the  cars 
were  backing  north,  and  were  in  the  middle  of  the  street  when 
he  first  noticed  them ;  only  saw  them  a  little  moment  before 
tlie  collision  ;  noticed  nothing  before  the  collision  ;  heard  hal- 
looing just  before  the  collision  ;  was  excited  and  did  not  notice 
anything  in  particular  before  he  noticed  the  collision. 

The  other  witness  for  plaintiff,  John  Fairbanks,  testified  that 
he  crossed  Yan  Buren  street  just  before  the  collision  and  there 
was  no  flagman  then  in  the  middle  of  the  street ;  did  not  see 
any  flagman  there;  had  seen  him  there  before;  sometimes 
they  stand  in  the  middle  of  the  street,  sometimes  on  a  little 
side-walk  built  out  from  the  main  side-walk  in  the  street ;  no 
flagman  was  there  when  he  crossed  over. 
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The  cross-examination  of  the  witness  should  satisfy  any  jury 
that  he  was  a  sort  of  witness  whose  testinion)^  should  be  received 
with  great  caution,  as  it  was  shown  he  testified  differently,  at  a 
former  trial  of  the  cause.  His  is  the  only  testimony  going  to 
the  point  in  controversy. 

On  the  part  of  the  defendants,  it  was  proved  positively,  by 
the  engine  driver,  by  the  baggage  man,  by  Michael  Curtin, 
the  acting  flagman  on  the  day  of  the  collision,  and  by  the 
switchman,  that  the  flagman  was  at  his  post  making  the 
required  signals.  They  also  proved,  by  Monday,  a  carpenter, 
that  he  was  planking  Van  Buren  street  between  the  railroad 
and  the  bridge ;  saw  the  plaintiff  riding  in  a  butcher's  wagon  ; 
M'as  eighty  three  feet ;  when  he  passed  witness  was  riding  at 
a  fast  trot ;  stooped  his  head  quite  carelessly ;  the  man  at  the 
crossing  hallooed,  and  when  witness  heard  it  he  looked 
towards  the  track,  and  saw  Michael  Curtin ;  thinks  he  was 
waving  a  red  flag  towards  him,  and  hallooing :  "  back,  back," 
at  the  same  time;  heard  him  distinctly;  plaintiff  was  about 
eight  feet  from  the  track  when  witness  heard  the  hallooing, 
but  did  not  slacken  his  speed  ;  his  horse  got  on  the  track  with 
fore  wheels  of  the  wagon,  and  then  he  endeavored  to  run  off. 
One  Quaid  states  he  recollected  the  accident ;  was  on  side- 
walk on  north  side  of  Van  Buren  street,  five  or  six  feet  from 
the  railroad ;  had  been  filing  his  saw  by  the  side  of  the  flag 
house ;  the  first  he  noticed  was  Curtin  hallooing  to  a  man — 
waving  his  flag  and  hallooing  to  the  man  that  was  hurt; 
plaintiff  was  then  fifty  or  sixty  feet  east  of  the  track,  driving 
on  a  pretty  fast  trot ;  did  not  slacken  until  he  came  to  the 
railroad  track,  then  stopped  and  tried  to  turn  him  off;  Cur- 
tin was  standing  in  the  middle  of  the  street. 

These  two  last  named  witnesses  were  employees  of  other 
railroads  runnino^  to  Chicago. 

When  it  is  considered,  that  three  of  the  witnesses  for 
plaintiff,  Dolan,  Bohnet  and  Helper,  were  not  in  a  position  to 
have  seen  the  flagman,  had  he  been  at  his  post,  and  that  the 


80  Chi,  &  Alto^i  R.  H.  Co.  v.  Gretzner.     [Sept.  T. 

Opinion  of  the  Court. 

attention  of  no  one  of  the  five  was  directed  to  that  fact,  and 
that  not  one  of  them  save  Fairbanks,  swears  he  was  not  at 
his  post ;  whilst  all  the  witnesses  for  the  defence,  six  in  num- 
ber, swear  positively  he  was  at  his  post  making  the  usual 
signals  required  bj  the  occasion ;  and  their  testimony, 
unimpeached  and  of  a  character  clear  and  apparently  unexcep- 
tionable, we  are  at  a  loss  to  perceive  on  what  grounds  such  a 
verdict  was  rendered.  The  witnesses  for  the  defence  had  a 
far  better  opportunity  of  being  informed  as  to  this  fact  than 
those  on  the  other  side,  and  this  court  has  said,  and  such 
is  the  doctrine  of  all  the  books,  that  a  jury,  in  determining 
the  weight  of  testimony  between  two  witnesses,  the  preponder- 
ance should  be  given  to  the  one  whose  advantages  for  being 
correctly  informed  as  to  the  matters  in  controversy,  were  the 
best.     Brady  v.  Thompson,  17  111.  270. 

Although  it  may  be  admitted,  that  the  witnesses  for  the 
defence  were,  a  majority  of  them,  in  the  employment  of  the 
party  for  whom  they  were  called,  however  far  that  fact  should 
go  to  instruct  the  jury  to  examine  closely  their  testimony, 
and  receive  it  with  caution,  it  does  not  jostity  the  jury  in 
discrediting  them  to  the  extent  of  rejecting  their  testimony 
entirely.  What  is  a  railroad  company  to  depend  upon  if  they 
cannot  call  upon  their  agents  for  the  facts  in  their  knowledge':! 
And  what  a  hardship  it  would  be,  practically,  upon  them  to 
say,  though  your  agents  have  done  their  whole  duty,  as  they 
have  sworn,  and  no  witness  has  contradicted  them,  yet, 
being  your  agents  in  your  employment,  and  in  your  pay,  they 
must  be  discredited;  and  the  weak  and  unsatisfactory  testi- 
mony of  others,  alien  to  the  corporation,  shall  prevail  over  it. 

This  court  has  said,  that  a  jury  cannot  willfully,  or  from 
mere  caprice,  disregard  the  testimony  of  an  unimpeached 
witness — that  while  they  may  judge  of  the  credibility  of  a 
witness,  they  must  exercise  their  judgment  whilst  doing  so, 
and  not  their  will  merely.     Eohertson  v.  Dod(/e,  28  111.  161. 
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It  is  true,  this  court  said,  in  the  case  of  the  Chicago.,  Bur- 
lington and  Quincy  Railroad  Company  v.  TripUit.,  38  111. 
4.84,  and  the  same  company  v.  Cavffman,  ib.  427,  where  one 
class  of  witnesses  are  apparentl}'  free  from  all  bias,  and  upon 
another  class  a  very  heavy  moral  responsibility  attaches  from 
the  burden  of  which  they  have  the  strongest  indncements  to 
relieve  themselves  if  possible,  by  their  testimony,  a  jury  is 
justitied  in  giving  more  weight  to  the  testimony  of  tlie  former 
class;  yet,  tested  by  this  rule,  however  grievous  the  load  of 
responsibility  of  the  engine  driver  and  flagman  may  have 
been,  there  was  none  resting  upon  the  switchman,  or  the 
baggage  man,  for  neither  had  anything  to  do  with  running 
the  train,  giving  or  regarding  signals,  nor  had  the  two  indif- 
ferent spectators  of  the  collision,  Monday  and  Quaid,  any 
connection  with  this  road  in  any  capacity.  Some  weight 
must  be  given  to  the  testimony  of  the  responsible  persons, 
that  is  certain,  and  if  any  is  given  to  it,  then,  if  fortified  by 
the  testimony  of  indifferent  men,  it  should  have  prevailed 
over  the  testimony  of  the  plaintiff,  as  it  greatly  preponderates, 
after  making  all  proper  allowances  for  their  position.  Chase 
V.  DehoU,  2  Oilman,  371 ;  Boyle  v.  Levings,  24  III.  223 ; 
Clements  v.  Bushway.,  25  ib.  200. 

This  is  the  substance  of  the  testimony  as  to  negligence  on 
the  part  of  the  appellants.  The  facts  proved  against  appellee 
show  great  negligence  on  the  part  of  the  plaintiff,  and  the 
proper  question  to  be  submitted  to  tlie  jury,  was,  in  accord- 
ance with  repeated  rulings  of  this  court,  and  of  other  courts, 
did  the  negligence  of  the  plaintiff,  materially,  contribute  to 
the  injury  ;  or  rather  was  it  so  slight,  and  that  of  the  defend- 
ants so  gi»ss  in  comparison,  as  to  incline  the  balance  in  his 
fnvor,  and  entitle  him  to  the  verdict? 

We  are  aware,  this  is  a  question  for  the  jury,  but  the  jury 

have  not  the  right  to  decide  it  capriciously,  and  against  the 

great  preponderance  of  the  testimony.      They  must  require 

evidence  on  all  the   questions   submitted  to  them,  and  can 

11— 46th  111. 
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only  find  as  it  inaj  preponderate.  Thej  have  no  right  to 
ignore  facts  proved,  merely  because  they  choose  so  to  do,  nor 
to  turn  a  deaf  ear  to  a  witness  who  is  relating  them. 

What  is  the  testimony  on  the  point  of  plaintiff's  negligence  ? 
All  his  witnesses  concur  in  saying  he  drove  over  the  bridge 
and  down  the  slope  leading  from  it,  direct  to  the  railroad,  at 
a  fast  trot,  at  the  rate  of  eight  miles  an  hour,  taking  no 
observation  of  what  might  be  before  him ;  and  as  one  wit- 
ness for  the  defendants  says,  with  his  head  down,  regardless 
of  the  fact  that  he  was  approaching  a  railroad  crossing,  with 
which  he  was  familiar,  and  on  which,  he  knew  from  experi- 
ence, trains  with  locomotives  were  verj^  frequently  passing, 
lie  knew,  as  all  men  are  bound  to  know,  such  a  crossing  is  a 
dangerous  place,  and  he  should  have  approached  it  as  such. 
This  court  has  said,  it  is  the  duty  of  persons  about  to  cross  a 
railroad,  to  look  about  them  and  see  if  there  is  danger,  not 
to  go  recklessly  upon  the  road,  but  to  take  the  proper  precau- 
tions themselves,  to  avoid  accidents  at  such  places.  Chi.  and 
R.  I.  R.  R.  Co.  V.  Still,  19  111.  500;  Galena  and  Chi.  U.  R. 
R.  Co.  V.  Dills,  22  ib.  264. 

If  a  party  rushes  into  a  danger  which,  by  ordinary  care  he 
could  have  seen  and  avoided,  no  rule  of  law  or  justice  can 
be  invoked  to  compensate  him  for  any  injury  he  may  so 
receive.     lie  must  take  care,  and  so  must  the  other  party. 

The  fact  of  negligence  on  the  part  of  the  defendants,  does 
not  seem  to  be  esta])lished  by  any  proof,  for  they  rang  the  bell 
continuously,  from  the  time  the  train  left  the  freight  house  to 
the  moment  of  collision,  and  slackened  its  speed  to  four  or 
live  miles  an  hour.  The  question  then  is  shall  the  negative 
testimony  of  witnesses  who  testify  they  did  not  see  the  flag- 
man at  the  cross^ing,  added  to  that  of  the  suspicious  witnesS; 
Fairbanks,  who  testified  the  flagaiau  was  not  at  his  post, 
prevail  over  the  testimony  of  the  five  afiirmative  witnesses 
of  the  defendants,  who  swear  that  he  was  at  his  post  making 
the  proper   signals.      This    court    has  settled    that    question 
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repeatedly,  and  in  harmony  with  the  established  rule,  that 
positive  evidence  as  to  the  fact  that  a  bell  was  rung,  or  a 
whistle  sounded,  or  any  other  fact  not  improbable  in  itself,  is 
entitled  to  more  weight  than  negative  evidence  in  relation 
to  such  facts.     Chi.  and  R.  I.  R.  R.  v.  Still,  supra. 

We  understand  the  doctrine  to  be  well  settled  by  this  court, 
in  cases  of  this  character,  the  plaintift,  to  recover  damages, 
must  show  that  his  own  negligence,  or  misconduct,  did  not 
concur  in  producing  the  injury.  Aurora  Br.  R.  R.  Co.  v. 
Grimes,  13  111.  585  ;  Dyer  v.  Talcott,  16  ib.  300 ;  G.  and  C.  TJ. 
R.  R.  Co.  V.  Fay,  ib.  558,  and  if  he  alone  is  in  fault,  or  both 
parties  are  equally  in  fault,  the  injured  party  cannot  recover. 
C.  B.  and  Q.  R.  R.  Co.  v.  George,  19  ib.  510.  This  rule  was 
somewhat  modified  by  subsequent  cases.  Same  comjpany  v. 
Dewey,  26  ib.  255,  and  same  v.  Hazard,  ib.  373 ;  Galena  a/ad 
Chi.  JJ.  R.  R.  Co.  v.  Jacobs,  20  ib.  478.  These  cases  establish 
the  doctrine  of  comparative  negligence,  and  hold  there  must 
be  fault  on  the  part  of  the  defendant,  and  no  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  and  where  there 
are  faults  on  both  sides,  the  plaintiff  may,  in  some  cases, 
recover,  as  where  it  appears  his  negh'gence  is  slight,  and  that 
of  the  defendant  gross ;  and  this  rule  holds  even  when  tlie 
slight  negligence  of  the  plaintiff,  in  some  degree,  contributed 
to  the  injury.  Coursen  v.  Ely,  37  ib.  338  ;  Chi.  and  Alton  R.R, 
Co.  V.  Hogarth,  38  ib.  370 ;  C.  B.  and  Q.  R.  R.  Co.  v.  Tri-p- 
lett,  supra,  ib.  482 ;  III.  Cent.  R.  R.  Co.  v.  Simmons,  ib.  242  ; 
BO  in  the  case  of  the  St.  Louis,  Alton  and  Chicago  R.  R.  Co. 
V.  Todd,  36  ib.  409.  The  doctrine  of  the  Jacobs  case  was 
reasserted  that  negligence  was  relative,  and  although  the  plain- 
tifE  has  been  guilty  of  negligence,  he  may  hold  the  defendant 
liable,  if  he  has  been  guilty  of  a  higher  degree  of  negligence  in 
producing  the  injury — that  slight  negligence  on  the  part  of  the 
plaintiff',  does  not  absolve  a  defendant  from  the  use  of  care, 
and  of  all  reasonable  efforts  to  avoid  the  injury ;  it  does  not 
license  him  to  destroy  the  plaintiff's  property. 
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Testing  this  case  by  the  rules  here  laid  down,  the  negli- 
gence on  the  part  of  the  defendants  must  be  so  much  greater 
than  that  of  the  plaintiff,  as  to  put  them  in  default.  We  have 
seen  the  extent  of  that  negligence,  and  aside  from  the  testi- 
monj  of  Fairbanks,  none  is  shown.  It  would  be  a  violation 
of  every  principle  of  evidence,  to  give  to  his  testimony, 
weakened,  as  it  was,  by  his  cross  examination,  greater  effect, 
than  the  positive  testimony  of  live  unimpeaehed  witnesses 
testifying  against  him. 

Now  as  to  the  negligence  of  the  plaintiff.  What  was  his 
duty  in  approaching  this  crossing,  known  to  be  dangerous, 
with  all  the  ordinary  safeguards  applied  ? 

The  case  of  Still,  19  111.  500,  supra,  holds  that  a  railroad 
company  should  give  suitable  warning  of  danger  at  a  common 
road  crossing,  so  as  to  prevent  injury  to  others,  so  far  as  pos- 
sible, but  this  duty  does  not  justify  a  person  at  such  a  cross- 
ing from  omitting  any  proper  act  of  vigilance  on  his  part  to 
avoid  a  collision.  To  the  same  effect  is  III.  Cent.  R.  R.  Co. 
V.  Buckner,  28  ih.  299. 

If  this  be  required  at  the  crossing  of  a  railway  with  a  com- 
mon country  road,  is  it  not  reasonable  that  a  greater  amount 
of  vigilance  should  be  exercised  when  the  crossing  is  a  great 
thoroughfare  of  a  populous  city,  where  persons,  animals  and 
vehicles  were  passing  with  slight  intermissions?  When  rail- 
ways cross  public  streets  on  the  same  level,  there  is  very 
great  exposure  to  accidents  of  this  nature,  and  consequently 
great  vigilance  is  demanded  by  those  attempting  the  cross- 
ing, and  the  use  of  all  proper  precautions.  What  these  shall 
be,  it  is  difficult  to  particularize,  but  that  to  slacken  speed, 
keep  a  good  "  look  out,"  and  approach  the  crossing  as  a  dan- 
gerous place,  are  some  of  them.  The  plaintiff  was  driving  a 
butcher's  wagon  with  a  fast  horse,  which  butchers  aenerally 
own,  and  do  not  fail  to  put  to  their  "mettle,"  and  in  a  fast 
trot  he  passed  over  the  bridge  and  on  to  the  crossing  without 
stopping,  and  as  we  should  infer  from   the  testimony,  without 
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lookiug  for  signals  or  anything  else.  We  think  the  rule  laid 
down  in  Still's  case  and  in  Buckner's  is  a  salutary  rule,  and 
that  any  person  having  charge  of  a  team,  and  about  to  cross 
a  railroad,  in  a  street  of  a  populous  city,  and  which  is  a  great 
thoroughfare  where  trains  are  constantly  passing,  is  bound  to 
look  in  both  directions  before  he  permits  his  team  to  put  a 
foot  within  the  rails,  and  his  omission  so  to  do,  ought  to  be 
held  negligence  on  his  part.  The  testimony  is  strong  to 
ehow,  had  he  done  this,  or  even  slackened  the  speed  of  his 
horse,  the  accident  would  not  have  happened.  The  same 
general  principles  apply  to  this  driver,  as  to  the  defendants. 
He  was  bound  to  conduct  his  business  and  movements  with 
all  that  regard  to  the  safety  of  himself  and  others  which  pru- 
dent men  commonly  employ  in  similar  occupations. 

This  rule  of  law  is  demanded  by  a  due  regard  to  the  safety 
of  life  and  property,  both  of  the  plaintiff,  and  that  of  the  de- 
fendant passing  on  the  railroad.  The  right  to  be  there  was 
mutual,  and  both  parties  should  have  so  conducted,  as  to  have 
avoided  injury.  Even  if  the  flagman  was  at  his  post,  and 
gave  the  requisite  signal,  and  it  could  be  showm  that  some- 
thing more  was  necessary  to  be  done  by  the  defendants,  to 
protect  passers  by,  and  shield  them  from  injury,  we  should 
hold  the  defendants  would  be  inexcusable  if  they  did  not  af- 
ford it,  unless  it  should  appear  the  want  of  it  did  not  contri- 
bute to  the  injury.  They,  as  well  as  all  others,  are  bound  to 
use  every  reasonable  means  to  prevent  injury,  all  proper  care 
and  diligence  —  and  in  a  crowded  thoroughfare,  this  obliga- 
tion is  most  pressing. 

We  are  of  opinion,  the  jury  decided  manifestly  against  the 
"weight  of  evidence,  in  finding  defendants  guilty  of  negli- 
gence, and  the  Court  should  have  set  aside  the  verdict  on  the 
motion  of  the  defendants. 

In  the  progress  of  the  trial,  the  instructions  for  running 
trains  were  offered  in  evidence  by  the  plaintiff  through  Mr. 
McMullen,  the  Assistant  Superintendent  of  the  road,  and  were 
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embraced  in  lifty-eigbt  rales,  the  forty-seventh  of  which  is  as 
follows :  "  A  red  flao^  by  day,  or  a  red  light  by  night,  waved 
upon  the  track,  signifies  that  the  train  must  come  to  a  full 
stop."  Tlie  defendants  objected  to  the  introduction  of  this 
rule  in  evidence,  but  the  court  overruled  the  objection  and  it 
was  read  to  the  jury. 

On  cross-examination  of  Mr.  McMullen,  he  was  asked  this 
question  :  "  What  was  the  duty  of  an  engine  driver  of  a  train 
with  reference  to  the  observance  of  signals,  and  also  in  regard 
to  Hagmen  at  the  street  crossings  in  the  city  of  Chicago?" 
This  question  was  objected  to  by  plaintiff,  and  disallowed, 
and  defendants  excepted. 

The  defendants  then  asked  this  question  :  "  Did  these  printed 
rules  apply,  as  to  signals,  to  your  road  in' the  city  f 

The  objection  of  plaintiff  to  this  question  was  also  sustained 
and  the  defendants  excepted.  The  defendants  then  ofliered  to 
prove  by  this  witness  that  when  a  flag  was  waved  by  a  flagman 
at  a  street  crossing  in  the  city,  it  is  the  duty  of  the  engine 
driver  to  keep  on,  unless  the  flag  is  waved  in  a  manner  pecu- 
liarly adapted  to  notify  him  to  halt,  and  that  manner  is  —  by 
waving  the  flag  towards  him ;  and  that  the  j^rinted  rules  in 
this  particular,  did  not  apply  to  the  city  of  Chicago.  The 
objection  of  plaintiff  to  this  evidence  was  also  sustained  and 
the  defendants  excepted. 

The  witness  then  stated,  that  at  the  time  of  the  collision, 
the  engine  driver  was  furnished  with  these  rules.  Thereupon 
the  defendants  put  this  question :  "  Were  your  drivers  also 
informed  that  these  rules  did  not  apply  to  the  city  of  Chi- 
cago?" The  plaintiff's  objection  to  this  question  was  also 
sustained  and  the  defendants  excepted. 

These  rulings  of  the  court,  excluding  the  testiuiony  of  Mr. 
McMullen,  as  to  the  duty  of  the  engine  drivers  in  the  observ 
ance  of  signals  at  street  crossings  in  the  city  of  Chicago,  and 
their  application  to  signals  in  the  city,  and  to  all  other  testi- 
mony excluded,  of  a  like  character  upon  this  point,  were 
clearly  erroneous. 
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It  was  testimony  very  material  to  the  defendants,  for  there 
was  abundant  proof  that  a  red  flag  was  waved  and  the  train 
did  not  stop,  hence,  the  inference  drawn  hy  plaintiff:  "Ton- 
driver  did  not  obey  the  signal  you  had  charged  him  to  obc} 
therefore,  you  are  chargeable  with  negligence  in  this  respect. 

It  was  clearly  right  and  proper  then  to  allow  the  defen>l 
ants  to  show,  that  this  rule  had  no  application  to  the  road  ai 
street  crossings  in  the  city,  and  that  the  driver  was  not  bound 
to  stop  at  such  crossings,  by  the  mere  exhibition  of  the  red 
flag.  Were  this  not  so,  the  progress  of  a  train  through  the 
city  of  Chicago,  crossing  somi  of  its  most  important  and 
crowded  thoroughfares,  would  prc*ctically  cease,  for  if  they  ar« 
required  to  come  to  a  full  stop  it  such  places,  and  wait  ic 
the  vast  crowds  of  men  and  aaii  als  and  carriages  to  pass 
the  tortoise  would  outstrip  thou  o  i  the  same  line  of  trave 
It  would  be  an  intolerable  grievau/'.e.  It  is  enough  to  requi:  ^ 
signals  to  be  displayed  to  warn  the  multitude  not  to  press  on, 
a  train  being  expected.  Had  this  evidence  been  allowed,  as 
it  should  have  been,  then  the  sixth  refused  instruction  of  de- 
fendants would  have  been  applicable  and  should  have  been 
given.  By  ruling  out  this  testimony,  and  refusing  this 
instruction  the  defendants  were  placed  at  a  great  disadvan- 
tage, the  jury  misled  by  the  rejection  of  the  testimony,  and 
the  defendants  materially  prejudiced.  Had  the  testimuny 
been  admitted,  and  the  instruction  based  upon  it  given  by 
the  court,  it  is  hardly  probable  the  jury  would  have  fo^r  d 
the  verdict  they  did  find. 

We  avoid  discussing  the  instructions;  our  \'iews  as  to 
what  they  should  be  have  been  sufiiciently  stated.  On 
another  trial  the  instructions  will  conform  to  th(^m,  if  any  are 
asked. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
ease  remanded  for  further  proceeding  consistent  with  this 
opinion. 
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Lawkence,  J.  :  I  concur  in  the  reversal  of  this  judgment 
on  the  ground  that  the  court  erred  in  excluding  the  evidence 
offered  by  the  defendant  below,  in  regard  to  the  rules  of  the 
company  as  set  forth  in  the  foregoing  opinion  of  the  Chief 
Justice.  I  express  no  opinion,  however,  on  the  weight  of 
the  evidence. 

"WalkeKj  J.  :  I  express  no  opinion  on  the  facts  appearing 
in  this  record,  but  concur  in  the  rules  of  law  announced  in 
the  opinion,  and  concur  in  the  reversal  of  the  judgment. 

Judgment  reversed. 


Daniel  Cark 
John  Welch,  Executor,  etc. 

L  Promissory  Note — memorandum  thereon— alteration.  Where  a  promissory 
note,  written  in  blacli  ink,  and  payable  six  months  after  date,  without  interest, 
had  written  in  its  right-hand  corner,  in  red  ink,  the  words:  "ten  percent,  after 
due."  Held,  that  there  being  no  proof  in  regard  to  these  words,  they  were  designed 
to  be  a  mere  memorandum,  and  not  a  part  of  the  note,  and  constituted  no  material 
alteration  of  it. 

2.  It  is  immaterial  whether  a  memorandum  is  placed  upon  the  face  or 
back  of  a  note,  if  done  in  such  mode  as  to  deceive  or  injure  no  one,  and  which 
shows  that  no  fraud  could  have  been  intended. 

8    Former  Decisions.    The  case  of  Knoles  v.  Hill,  25  111.  288,  cited  in  point. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Madison  E.  IIollistee,  Judge,  presiding. 

The  facts  are  stated  in  the  opiniou. 

Messrs.  J3ushnell  &  Avery,  for  the  appellant. 
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Messrs.  Orawfced  &  Beck,  for  the  appellee 

Mr.  Justice  Lawrej^ce  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  a  promissorj  note  brought  hy  John 
Welch,  as  executor  of  Thomas  Welch,  against  Daniel  Carr. 
The  only  question  is,  whether  the  note  has  been  altered  in  such 
mode  as  to  render  it  void.  A  copy  of  the  note,  intended,  we 
presume,  to  be  as  nearly  as  possible  a  f'ac  simile,  is  sent  up  to 
us  in  the  record.  By  that,  it  appears  that,  at  the  right  hand 
lower  corner  of  the  note,  are  written,  in  red  ink,  the  words, 
"  ten  per  cent,  after  due."  The  note  is  in  black  ink,  and  is 
payable  in  six  months  from  date,  without  interest.  No  evi- 
dence was  oflered  on  either  side  in  regard  to  these  words.  It 
is  urged  by  the  appellant  that  they  are  a  material  alteration  of 
the  note,  intended  to  charge  the  maker  with  interest  at  the 
rate  of  ten  per  cent,  after  the  maturity  of  the  note.  But  the 
manner  in  which  the  words  are  added  to  the  note  is  wholly 
inconsistent  with  the  hj'pothesis  that  they  were  placed  there 
with  the  fraudulent  intent  of  making  them  a  part  of  the  note. 
They  are  not  incorporated  into  the  body  of  the  instrument,  but 
quite  apart  from  it,  the  first  two  words  being  upon  one  line, 
and  the  last  two  on  the  line  below.  This  circumstance,  and 
the  still  more  convincing  fact  that  the  words  are  in  red  ink, 
show  clearly  that  they  were  designed  by  the  deceased  holder 
of  the  note  as  a  mere  memorandum  for  his  own  guidance,  very 
probably  having  reference  to  some  verbal  understanding 
between  himself  and  the  maker.  A  memorandum  may  as 
properly  be  placed  on  the  face  as  the  back  of  the  note,  if  done 
m  such  mode  as  to  deceive  or  injure  no  one,  and  to  show  at  a 
glance  that  no  fraud  can  have  been  intended.  That  is  the  case 
here.  See  Knoles  v.  Ilill,  25  111.  288,  which  is  an  authority 
quite  in  point. 

Judgment  affirmed. 

12  — 46th  III. 
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jAMif?    (IaMILTON 

V. 

JBENJAMm  F.  QtjiMBY  et  al. 

1.  Former  adjudication.  A  former  adjudication  of  the  matter  in  controversy 
Is  conclusive  between  the  same  parties  in  a  subsequent  proceeding  upon  the  same 
matter,  not  only  as  to  the  matters  actually  determined,  but  as  to  every  other  thing, 
then  within  the  knowledge  of  the  complainant  which  might  have  been  then  set 
up  as  ground  for  relief  and  litigated  in  the  first  suit. 

2.  Trust  deeds  —  note  secured  by  —  reduced  to  jud^jment  does  not  affect  the  securit  y. 
Judgment  taken  upon  a  note,  secured  by  deed  of  trust,  does  not  operate  as  a 
release  of  the  security,  so  as  to  prevent  a  sale  of  the  premises  under  it.  The 
form  of  the  debt  is  simply  changed,  and  a  court  of  equity  will  decree  a  sale  of 
the  premises  to  satisfy  the  judgment. 

3.  Judicial  sales  —  lohat  acts  of  plaintiff  imply  fraud  in  i)roceedings  sufficient  to 
set  aside  a  sale  under  an  execution.  The  fact  that  an  execution  is  levied  upon 
property  of  the  judgment  debtor,  in  a  county  different  from  that  ic  which  lie 
resides,  and  where  he  would  be  unlikely  to  hear  of  such  levy,  and  such  property 
is  sold,  and  at  the  time  of  such  levy  and  sale  the  judgment  debtor  had  property 
in  the  county  where  he  resided,  subject  to  the  lieii  of  such  judgment,  implies 
either,  that  the  plaintiff  knew  that  he  could  not  enforce  the  judgment  at  home, 
or  that  he  sought  to  obtain  an  unfair  advantage  of  the  judgment  debtor ;  wliich 
conduct  will  not  be  sanctioned. 

4.  Same.  And  in  such  case,  where  it  appeared,  that  the  judgment  had  been 
satisfied  before  execution  issued,  and  that  the  defendant  received  no  notice  of 
the  proceedings,  the  sale  will  be  set  aside,  unless  the  rights  of  innocent  purchasers 
have  intervened. 

5.  Same  —  dela.;i  —  when  no  bar  to  relief.  Nor  will  the  fact,  that  the  defendant 
has  suffered  considerable  delay  to  occur,  which  is  satisfactorily  accounted  for,  bat 
his  relief. 

6.  Same  —  when  relief  barred  by  defendant's  laches.  But  if  he  Is  cognizant  of 
the  levy  of  the  writ,  and  of  the  sale  under  It,  and  fails  to  pay  it,  or  redeem  from 
the  sale,  such  laches  will  ratify  the  sale. 

7.  Same  —  for  a  grosslu  iriadeguate  price  —  courts  uAU  scrutinize  proceedings  closely 
—  to  afford  relief  if  possible.  Where  a  sale  of  lands  has  been  effected  under  au 
execution,  and  for  a  price  grossly  Inadequate,  any  conduct  on  the  part  of  tlie 
plaintiff  in  the  execution,  indicating  uufairitesu,  will  be  seized  upon  to  affurc" 
relief. 
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8.  Same— co7icer)uno  innocent  jmrc7tctsers—who  are  not.  A  purchaser  of  land, 
sold  under  an  execution,  was  informed  by  a  person,  of  the  rights  of  the  defen- 
dant in  the  premises,  prior  to  the  sale,  to  which  he  replied  that  the  plaintiff  was 
good  and  thereupon  bid  in  the  premises  at  a  grossly  inadequate  price :  Held, 
that  he  was  chargeable  with  notice  of  the  irregularities  of  such  sale,  and  could 
not  claim  as  an  innocent  purchaser,  and  assert  such  acquired  title,  against  the 
defendant. 

9.  Chancery— courts  o/— oi'iZi  not  pass  upo7i  the  validity  of  a  tax  title.  A  court  oi 
equity  will  not  determine  the  validity  of  a  tax  title.  The  solution  of  such  ques- 
tions belongs  exclusively  to  courts  of  law. 

Appeal  from  the  Circuit  Court  of  Lake  County,  the  Hon. 
Eeastds  S.  Wllliams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  B.  S.  Mokkis  and  A.  W.  "Windett,  for  the  appellant. 

Messrs.  Thompson  &  Bishop  and  Blodgett,  Uptox  &  Wil- 
liams, for  the  appellees. 

Mr.  Justice  Wilker  delivered  the  opinion  of  the  Court . 

The  record  in  this  case  is  voluminous  and  we  have  studied  it 
■with  care,  but  shaH  content  ourselves  with  giving  but  a  short 
statement  of  the  material  facts,  and  the  conclusions  at  which  we 
have  arrived.  The  bill  filed  by  appellant  seeks  to  impeach  the 
title  to  two  eighty  acre  tracts  of  land.  It  appears  that  in  Septem- 
ber, 1856,  Benjamin  F.  Quimby  &  Co.,  loaned  to  appellant  about 
$1,300,  for  which  he  executed  his  note  for  $1,378,  due  at  sixty 
days.  In  November  of  the  same  year,  they  loaned  him  the  fur- 
ther sum  of  about  $3,200,  for  which  he  gave  six  notes  for  §600 
each,  due  in  six  months.  These  notes  were  transferred  to  differ- 
ent persons  ;  three  of  them  to  Dr.  N.  Bachelder.  These  notes 
were  all  secured  by  deeds  of  trust  on  real  estate.  When  the 
notes  last  given  fell  due,  they  were  not  paid,  and  the  property 
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by  which  they  were  secured  was  advertised  for  sale  under  the 
trust  deed.  At  this  time  Quimby  &  Co.  held  the  $1,378 note, 
and  claimed  about  $100  for  taxes  and  judgments,  which  they 
had  paid  to  protect  the  securities  they  had  taken. 

In  June,  1857,  appellant  sold  eighty  acres  of  land  in  Lake 
county  to  William  Linton  for  $3,500,  and  received  one  thou- 
sand dollars  of  the  purchase  money  in  cash,  and  took  notes  for 
the  remainder.  This  cash  payment,  by  arrangement,  was  given 
to  Quimby  &  Co.,  in  satisfaction  of  the  $1,378  note,  and  the 
claim  for  taxes  and  judgment  paid  by  them  to  protect  the 
security.  Quimby  &  Co.,  at  the  same  time  purchased  of  appel- 
lant the  Linton  notes  and  gave  him  $2,140  for  them,  paying 
him  three  of  the  $600  notes  with  accrued  interest,  amounting 
in  all  to  $1,890,  and  credited  the  balance  of  $250,  on  one  of 
the  three  notes  held  by  Bachelder.  This  left  due  on  those 
notes  a  balance  of  $1,640,  for  which  appellant  gave  his  note  to 
Bachelder,  payable  in  90  days,  with  a  power  of  attorney  to 
confess  judgment,  and  also  executed  a  deed  of  trust  on  seventy 
acres  of  land  to  secure  its  payment. 

This  note  was  not  paid  at  maturity ;  the  land  was  advertised 
for  sale  under  the  deed  of  trust;  and  appellant  filed  a 
bill  in  chancery  to  enjoin  the  sale  of  the  land.  In  his  bill 
he  alleged  that  he  had  paid  Quimby  on  the  indebtedness 
before  referred  to,  the  sum  of  $44:51,12,  leaving  a  balance  due 
Quimby  &  Co.  of  no  more  than  $302,20;  that  $1,337,80  of  the 
$1,640  note,  to  secure  which  the  trust  deed  had  been  given 
was  for  usurious  interest.  Quimby  &  Co.  answered,  alleging 
that  the  note  and  trust  deed  were  given  to  Bachelder,  and  that 
they  belonged  to  him,  and  denied  that  appellant  owed  them. 
On  a  hearing,  the  court  found  that  the  note  given  to  Bachel- 
der, was  given  for  a  valuable  consideration,  and  no  portion 
•was  for  usury,  and  dissolved  the  injunction  and  dismissed  the 
bill.  The  land  was  then  sold  under  the  deed  of  trust,  and 
bought  by  Bachelder  for  $800,  and  a  judgment  was  confessed 
for  $1,020,  for  the  balance  of  the  note. 
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Subsequently  in  April,  185S,  Baciielder,  holding  the  deed  to 
the  seventy  acre  tract  of  land,  and  the  judgment,  and  having  con- 
trol of  a  tax  title  on  the  laud,  held  by  II.  G.  Chase,  an  arrange- 
ment was  entered  into  by  which  Bachelder  conveyed  the  land 
to  appellant  and  satisfied  the  judgment,  for  which  ho  paid 
$2,200.  This  arrangement  M-as  made  through  Quimby  &  Co., 
claiming  to  act  as  the  agents  of  Bachelder.  And  they  insist 
that  this  was  a  settlement,  and  closed  up  the  whole  transaction. 

It  also  appears,  that. a  judgment  for  costs  had  been  rendered 
against  appellant  in  the  Cook  county  court  of  common  pleas, 
in  favor  of  Quimby  &  Co.  On  this  judgment  an  execution  and 
fee  bill  were  issued  on  the  29th  of  May,  1858,  to  the  Sheritl  of 
Lake  county,  and  was  levied  upon  the  E^,  N.  W.  26,  43  K., 
12  E.,  which  was  sold  by  the  Sheriff  to  Quimby  and  Law,  in 
August  of  that  year,  for  $44.56.  This  land  was  not  redeemed, 
and  in  November,  1859,  after  the  time  for  redemption  had 
expired,  the  Sheriff  executed  a  deed  to  the  purchasers  for  the 
land.  They,  on  the  26th  of  June,  1863.  conveyed  it  to  John 
Gemzenhauser  for  $200  as  the  consideration.  He  subsequently 
acquired  a  tax  title  on  the  north  ten  acres  of  the  tract.  The 
bill  seeks  to  set  aside  these  sales  and  to  reinvest  appellant  with 
the  title. 

It  ifi  insisted  by  appellant,  that  when  the  settlement  was 
made  in  which  the  Linton  notes  were  transferred  to  Quimby  & 
Co.,  they,  and  the  money  then  paid,  satisfied  the  whole  of 
appellant's  indebtedness,  including  the  notes  held  by  Bachelder, 
except  some  two  or  three  hundred  dollars,  the  amount  of  which 
was  to  be  ascertained  at  a  meeting  of  the  parties  which  was  to 
have  taken  place  on  the  afternoon  of  the  day  of  the  settlement, 
but  which  never  occurred ;  that  a  blank  note,  power  of  attor- 
ney and  deed  of  trust  were  drawn  up,  to  be  filled  with  the  true 
sum  when  they  should  again  meet  as  agreed,  which  were  left 
in  Quimby's  hands ;  that  he  filled  tliem  up  with  the  sura  of 
$1,600,  payable  to  Bachelder,  without  authority  or  consent. 
"Whilst  the  evidence  may  tend  to  establish  this  allegation,  the 
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question  seems  to  have  been  litigated  and  judicially  deter- 
mined in  the  decree,  under  the  bill  for  an  injunction.  The 
court  then  found  the  note  to  have  been  legal  and  binding,  and 
it"  must  be  regarded  as  res  adjudicata. 

When  he  filed  his  first  bill,  he  must  have  known  of  this  fraud, 
if  it  existed,  and  he  should  then  have  relied  upon  it,  as  it  would 
undeniably  have  constituted  a  good  defense,  if  it  were  true.  A 
party  cannot  litigate  and  try  a  cause  by  parts,  in  different  pro- 
ceedings; he  must  bring  his  whole  case  before  the  court,  and 
have  it  disposed  of  in  one  proceeding. 

It  is  urged,  that  by  reducing  a  part  of  the  notes  given  by 
Linton,  to  a  judgment,  the  trustee  lost  power  to  sell  the  land  to 
pay  the  debt,  and  that  Quimby  and  Law  acquired  no  title  by 
their  purchase,  and  hence  could  convey  none  to  Chase  and 
Wilder  by  their  deed  for  the  land ;  that  the  note  described  in 
tlie  deed  of  trust  by  being  merged  in  the  judgment  operated  to 
prevent  a  sale  by  the  trustee.  We  are  unable  to  perceive  any 
force  in  this  position.  The  land  was  conveyed  as  a  security 
for  the  payment  of  the  debt,  and  because  it  was  reduced  to  a 
judgment,  it  could  not  operate  as  a  satisfaction.  It  had  simply 
changed  the  form,  but  nothing  more.  It  was  still  a  trust  fund 
for  its  payment ;  the  title  was  in  the  trustee,  and  a  court  of 
equity  would  have  compelled  him  to  sell  it  for  the  satisfaction 
of  the  judgment.  ISTor  do  we  see  that  appellant  has  any  inte- 
rest in  this  sale.  Linton  executed  the  notes  and  trust  deed, 
and  the  sale  was  made  under  it,  when  Quimby  and  T^v^r 
became  the  purchasers.  Appellant  has  not  shown  that  he 
has  paid  the  notes  or  otherwise  become  entitled  to  the  land 
then  sold.  If  irregular,  it  is  for  Linton  to  complain,  and  not 
appellant.  And  as  to  the  Linton  tract,  the  decree  of  the  court 
was  correct. 

Appellant  insists  that  the  fee  bill  u^  ji\  which  the  eighty 
acre  tract  was  levied  and  sold,  was  embraced  in,  and  satisfied 
by,  the  settlement  of  the  2'ith  of  April,  1858,  and  that  it  was 
a  gross  fraud  upon  his  rights,  to  sue  out  an  execution  on  a  judg- 
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nient  for  costs,  which  was  satisfied,  and  sell  property  with- 
out notice  to  him ;  and  that  even  if  it  was  not  satisfied, 
and  an  execution  was  authc-rized,  it  was  a  fraud  to  con- 
ceal the  fact  that  they  had  issued  it,  and  then  to  sell 
property  worth  certainly  several  thousand  dollars,  for  com- 
paratively so  small  a  sum,  and  thus  acquire  the  title.  On 
the  other  hand,  it  is  claimed  that  this  tract  has  passed 
into  the  hands  of  innocent  purchasers  without  notice, 
and  that  they  are  protected  against  a  decree  setting  aside  the 
sherift"'s  sale.  But  appellant  claims  they  purchased  with 
notice.  Appellees  also  claim,  that  the  sale  was  legal,  and 
that  they  only  exercised  their  statutory  rights  in  acquiring 
the  property,  and  that  they  should  not  be  disturbed  in  their 
title  to  the  land. 

Was  the  judgment  for  costs  satisfied  by  the  settlement  of 
the  parties ;  or  did  appellant  so  understand  it,  and  has  he 
acted  under  a  mistake  and  misapprehension  so  as  to  entitle 
him  to  relief  ?  This  settletnont  between  the  parties,  made  on 
the  24th  of  April,  1858,  seems  from  the  evidence  and  surround- 
ing circumstances  to  have  been  in  full  of  all  their  trans- 
actions. Witnesses  state  that  it  was ;  and  this  view  is  greatly 
strengthened,  when  it  is  seen  that  this  small  judgment 
was  a  lien  on  appellant's  Chicago  property,  which  he  was 
then  mortgaging  to  Beck  to  raise  money  to  pay  Quimby  & 
Co.  and  Bachelder.  And  M-e  may  safely  conclude  that  they 
so  understood  it,  or  why  send  an  execution  to  a  distant  county, 
had  they  not  known  that  the  sale  would  have  been  success- 
fully resisted,  had  it  come  to  the  knowledge  of  appellant  or 
Beck.  The  very  fact  that  it  Avas  issued  to  a  county  where 
appellant  did  not  reside,  and  where  he  would  not  hear  of  it, 
except  by  a  mere  accident,  when  there  was,  if  the  evidence  can 
be  believed,  property  in  the  county  of  the  parties  and  of  the 
judgment,  is  out  of  the  regular  course  of  business,  and 
implies,  either  that  plaintiffs  knew  that  they  could  not  enforce 
the  judgment  at  home,  or  that  they  sought  to  obtain  an  unfair 
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advantage  of  appellant;  that  tliey  did  not  only  seek  to 
obtain  their  money,  if  it  was  due  to  them,  but  to  practice  a 
wrong  by  obtaining  property  of  a  large  value  for  a  very  small 
sum.  Such  conduct  is  highly  inequitable,  and  cannot  receive 
the  sanction  of  a  court  of  justice. 

Had  the  execution  been  issued  to  the  county  of  the  defend- 
ant, and  had  the  officer  performed  his  dutj',  by  giving  him 
notice  that  he  had  the  writ,  and  then  a  sale  had  been  made  of 
60  large  an  amount  of  property,  for  so  small  a  sum,  the  sale 
ought  not  to  have  been  set  aside  for  mei-e  inadequacy  of  price ; 
but  even  then  when  there  is  such  gross  inadequacy,  the  court 
will  seize  upon  anything  indicating  unfairness  in  the  plain- 
tiff, to  afford  relief.  Although  there  is  great  discrepancy  in 
the  evidence  as  to  the  value  of  this  property,  still  it  carries 
conviction  to  the  mind,  that  it  was  woi'th  several  thousand  dol- 
lars ;  and  that  the  price  bid  was  grossly  inadequate,  being 
only  $44.56,  and  when  such  a  sale  is  made  without  notice  to 
a  defendant,  and  when  it  appears,  that  it  was  intended  to  con- 
ceal the  facts  from  him,  a  court  of  equity  will  never  hesitate  to 
quicken  the  perceptions  of  the  plaintiff  to  a  sense  of  justice 
and  right,  by  setting  aside  the  sale,  unless  the  rights  of  inno- 
cent purchasers  have  intervened.  Nor  will  the  mere  fact,  that 
some  years  may  have  elapsed,  purge  the  transaction  of  its 
unfairness.  Had  appellant,  however,  known  of  tlie  execution 
and  the  sale  and  failed  to  pay  it,  or  redeem  from  the  sale,  it 
would  be  different,  as  he  should  be  required  to  act  with  more 
promptness  to  obtain  relief.  In  such  a  case,  laches  would 
ratify  the  sale,  although  hard  in  its  operation. 

There  seems  to  be  scarcely  any  doubt  that  this  judgment 
was  fully  satisfied  by  the  settlement.  The  receipt  states  that 
the  ninety-two  hundred  dollars  had  been  paid  by  appellant  in 
full  of  all  demands.  It  also  specifically  names  the  judgment  on 
which  this  execution  was  issued,  as  being  embraced.  But  it  is 
urged  that  only  a  copy  of  the  receipt  was  produced  and  the 
existence  of  the  original  was  not  proved.     Several  witnesses 
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swear  to  having  seen  the  original,  and  one  of  the  number  was 
the  person  who  copied  it,  and  one  of  the  grand  jurors  who  saw 
it  when  before  that  body.  Another  witness  swears  to  its  genu- 
ineness. We  think  this  sufficiently  accounts  for  the  original, 
and  proves  its  previous  existence,  loss  and  contents,  and 
establishes  the  satisfaction  of  the  judgment. 

Did  Gemzenhauser  purchase  this  land  with  notice  of  the 
irregularities  in  the  sheriff's  sale  ?  If  so,  then  that  sale  should 
be  set  aside.  Or  even  if  he  did  purchase  it  without  notice,  if 
he  took  it  as  a  volunteer,  or  has  not  paid  the  purchase  money, 
he  is  not  an  innocent  purchaser  for  value,  and  cannot  be  pro- 
tected. He,  in  his  answer,  alleges  that  he  purchased  the 
property  of  Law,  Quimby  and  Thompson,  on  the  16th  of  June, 
1863,  for  the  sum  of  two  hundred  dollars,  and  received  a  deed 
of  conveyance  for  the  same ;  that  he  purchased  without  notice 
of  appellant's  claim  or  rights  in  the  premises.  This  answer  is 
not  under  oath,  nor  do  we  find  any  evidence  in  regard  to  the 
purchase  or  the  circumstances  attending  it. 

It  appears  from  appellant's  evidence,  that  Gemzenhauser  had 
notice  that  appellant  claimed  that  the  sheriff's  sale  was  illegal, 
and  would  bring  suit,  if  he  purchased.  He  was  so  informed 
by  McDonald  and  Linton  before  he  purchased,  and  we  think 
cannot  shield  himself  from  the  effects  of  the  illegal  sale  by  the 
sheriff  to  his  vendors.  Again,  the  very  fact  that  he  only  claims 
to  have  paid  two  hundred  dollars,  would  seem  to  prove  that  he 
did  not,  nor  did  the  parties  to  the  transaction,  regard  the  title 
as  being  valid.  We  cannot  believe,  in  the  absence  of  strong 
evidence,  that  property  of  such  value  would  be  sold,  or  conld 
be  purchased  for  that  sum,  if  the  title  was  regarded  as  good. 
Linton  swears  that  when  he  informed  Gemzenhauser  of  appel- 
lant's claim,  he  said  that  Quimby  was  good,  and  he  seems 
to  have  then  relied  upon  getting  back  his  money  in  some 
other  mode  than  out  of  the  title  to  this  land.  If  the  eighty 
acres  was  incumbered,  it  was,  no  doubt,  if  the  evidence  can 
be  regarded,  worth  several  thousand  dollars  more  than  the 
13— 46th  III. 
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itiortgage  and  all  that  Gernzenhauser  gave  for  the  i^nd. 
Qiiimby,  Law  and  Thompson,  no  doubt,  knew  that  they 
could  not  hold  it,  and  either  made  a  fictitloas  cx>nveyance 
to  increase  the  difficulty  of  obtaining  the  title  by  appellant, 
or  knowing  that  the  claim  had  no  foundation  in  law,  were  wil- 
ling to  dispose  of  it  for  a  trifling  portion  of  its  value.  But  we 
think  the  evidence  charges  Gemzenhauser  with  notice,  and 
that  the  sale  on  the  execution  should  be  set  aside,  and  that  he 
be  enjoined  from  relj'ing  upon  or  asserting  it  as  title  to  the 
land. 

A  careful  examination  of  the  record  fails,  however,  to  dis- 
cover any  equitable  grounds  to  decree  that  he  surrender  his  tax 
deed  to  be  canceled,  or  that  he  be  enjoined  from  asserting  it. 
We  do  not  see  that  he  acquired  the  tax  title  as  the  agent  or 
trustee  for  appellant.  ISo  confidence  or  trust  seems  to  have 
been  reposed,  nor  was  there  any  trust  that  has  resulted  in  favor 
of  appellant.  A  court  of  equity  will  not  inquire  into  or  deter- 
mine whether  a  tax  sale  has  been  regular,  or  whether  the 
sale  is  valid,  merely  to  determine  whether  it  is  a  cloud  on  the 
legal  title,  and  to  enjoin  the  holder  from  asserting  it.  It  is  the 
province  of  a  court  of  law  to  try  its  validity.  If  valid,  it  con- 
stitutes a  legal,  and  not  an  equitable  right.  If  worthless. 
a  complete  defence  may  be  made  in  that  forum,  in  which  we 
must  leave  the  parties  to  litigate  that  title. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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Illinois  Central  Kailroad  Company 

V. 

Maria  B.  Jewell,  Admr'x,  etc. 

L  Neqligence— principal  not  liable  for  injuries  sustained  by  his  servant,  caused 
by  his  otvn  negligence.  A  railroad  company  will  not  be  held  liable  for  injuries 
sustained  by  one  of  its  servants,  In  the  course  of  his  employment,  when  such 
Injuries  resulted  from  his  own  neglect  to  perform  a  duty,  the  performance  of 
which  might  have  avoided  the  accident. 

2.  So  where  a  brakeman  was  thrown  from  a  car  and  killed,  It  being  alleged 
the  accident  was  caused  by  a  defect  in  the  brake,  the  nut  which  kept  the  wheel 
in  its  place  on  the  upright  shaft  having  become  loose,  and  in  the  effort  to  work 
the  brake,  the  wheel  came  off,  and  the  deceased  was  thrown  to  the  ground ; 
HcW,  it  was  the  duty  of  the  brakeman  to  see  that  the  brake  was  in  fit  condition 
for  use,  and  the  company  was  not  to  suffer  for  his  neglect  of  duty, 

3.  Same— liability  for  injury  to  07ie  employee  from  the  incompetency  of  anoth^. 
But  if  it  appear  that  the  brakeman  was  thrown  from  the  train,  by  reason  of  the' 
great  oscillation  produced  by  the  sudden  application  of  the  brake,  while  the 
train  was  running  at  a  high  rate  of  speed,  on  a  down  grade,  on  approaching  a 
station,— the  wheel  giving  away  in  his  attempt  to  apply  the  brake,  and  he  was 
precipitated  to  the  ground,  and  killed, — the  incompetency  of  the  engine-driver, 
as  a  wild,  reckless  runner,  being  known  to  the  company,  it  is /leW,  the  company 
would  be  liable  for  the  injury  resulting  therefrom. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hoiu 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.   McAllister,  Jewett  &  Jackson  and  Mr,  B.  0. 
Cook,  for  the  appellants. 

Mr,  John  Lyle  King,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court .' 

This  was  an  action  on  the  case  brought  by  Maria  B.  Jewell, 
ae  administratrix  of  William  B.  Jewell,  in  the  Circuit  Court  of 
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Cook  county,  against  the  Illinois  Central  Railroad  Company, 
to  recover  damages  for  the  death  of  her  son,  the  intestate,  on 
the  allegation  of  negligence  in  the  company  in  permitting  the 
use  of  a  defective  brake  on  the  car  in  which  the  deceased  was 
employed  as  a  brakeman,  and  on  the  further  allegation,  of  the 
employment  of  an  incompetent  engineer. 

There  was  much  evidence  on  these  points,  and  the  jury  found 
a  verdict  for  the  plaintiff.  The  court  rendered  a  judgment  on 
the  verdict,  a  motion  for  a  new  trial  having  been  overruled. 

To  reverse  this  judgment,  the  defendants  bring  the  record 
here  by  appeal,  and  assign  various  errors,  questioning  the  cor- 
rectness of  the  instructions  given  for  the  plaintiff,  and  the 
refusal  to  give  instructions  asked  by  the  defendants,  and  in 
modifying  those  given  in  their  behalf.  They  also  urge  the 
refusal  of  the  court  to  grant  a  new  trial  as  error. 

The  theory  of  the  plaintiff  below  was,  that  the  accident 
was  caused  by  a  defect  in  the  brake,  the  nut  which  kept  the 
wheel  in  its  place  on  the  upright  shaft  having  become  loose, 
and  in  the  effort  to  work  the  brake,  the  wheel  came  off  and  the 
deceased  was  thrown  to  the  ground.  The  fact  that  the  brake- 
man  was  found  dead  on  the  track,  with  the  wheel  or  brake- 
head  near  him,  and  the  brake-head  of  the  car  on  which  he 
was  employed  being  gone,  gives  support  to  this  view. 

We  are  not  inclined  to  hold  that  this  was  such  negligence 
as  to  charge  the  company,  for  the  condition  of  the  brake  was 
matter  under  the  special  care  of  the  brakeman,  and  it  was  his 
business,  at  all  times,  to  see  that  it  was  in  a  fit  condition  for 
use,  and  report  defects  to  the  company.  The  company  are  not 
to  suffer  for  his  negligence  of  a  plain  duty. 

On  the  other  ground,  that  the  company  employed  an  incom- 
petent engine-driver,  the  evidence  is  conclusive  on  that 
point,  that  Chapman  was  incompetent,  and  known  to  be  so, 
by  the  company.  Booth,  who  seemed  to  know  him  well,  said, 
as  a  driver,  "he  was  a  very  reckless  man,  a  wild,  harum 
icdrum   fellow;    was   a   reckless,  wild  runner;  he  would'nt 
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hear  to  anybody;"  and  Hay  says  he  got  to  drinking  too 
mnch," 

Shepard  says  he  was  headstrong  and  reckless — inattentive 
to  his  watch  and  time  card,  and  he  considered  it  necessary  to 
watch  him ;  another  witness,  Peabody,  says  he  was  not  com- 
petent— rather  reckless,  and  inclined  to  fast  running.  To 
have  such  a  man  in  charge  of  the  lives  and  property  of  the 
people,  is  an  act  of  negligence  for  which  the  company  employ- 
ing him,  and  who  are  bound  to  know  the  qualifications  of  their 
employees,  ought  to  be  responsible. 

But  it  is  asked,  how  did  this  incompetency  of  the  driver  tend 
to  produce  the  casualty,  for  if  he  was  incompetent,  and  the 
accident  and  death  were  not  caused  by  that,  the  company  should 
not  be  charged  ? 

This  is  reasonable,  and  it  is  found  in  the  fact,  that  with  a 
freight  train  of  eighteen  or  twenty-five  cars,  on  a  down  grade, 
the  rate  of  speed  was  from  twenty-five  to  thirty  miles  an  hour, 
when  it  should  not  have  been  half  that  rate.  It  is  the  experi- 
ence of  all  travelers  on  railroads,  that  the  sudden  application 
of  the  brakes  to  a  train  at  such  a  high  rate  of  speed,  always 
produces  great  oscillation  of  the  train,  and  would  so  disturb  a 
brakeman  tugging  at  the  wheel  as  to  throw  him  ofi',  if  the 
wheel  gave  way;  there  would  be  no  help  for  him.  If 
the  speed  of  this  train  had  been  moderated  on  approaching  the 
down  grade,  it  would  have  reached  the  station  by  its  own 
momentum  without  any  steam,  and  no  necessity  would  have 
presented  itself  for  this  straining  at  the  brake. 

It  is  said  this  driver  presented  good  recommendations  when 
he  was  employed.  This  is  all  very  well ;  but  it  is  almost 
impossible  that  the  active  agents  of  the  company  should  not 
have  known  of  his  subsequent  recklessness,  and  his  inclina- 
tion to  drink.  Why  should  not  railroad  companies,  for  their 
own  sakes,  if  not  for  the  public,  institute  and  keep  up  inquisi' 
torial  examinations,  periodically,  among  the-  engine-drivers 
they  employ,  and  among  other  employees,  so  that  the  unfit  may 


102  Douglas  et  at.  v.  Pfeiffer  et  al.  [Sept.  T. 

SyJlabus. 

be  condemned  and  discharged,  and  thus  afford  some  protection 
to  the  countless  lives  and  unnumbered  property  committed  daily 
to  their  care  ?  Public  safety  requires  the  greatest  precautionary 
measures  to  be  taken  by  these  companies,  who  have  so  ma  ly 
dangerous  machines  in  their  use  and  control,  that  they  shall 
not  leave  destruction  of  life  and  property  in  their  path,  as  they 
sweep  in  their  terrific  power  over  our  State.  That  this  casu- 
alty was  caused  by  the  recklessness  and  incompetency  of  this 
engine-driver,  we  have  no  doubt,  and  the  jury  have  so  found. 
We  have  examined  the  instructions,  and  perceive  no  error 
in  them  that  could  have  misled  the  jury,  and  they  embody 
the  law  as  we  understand  it. 

Judgment  affirmed. 


Nathaniel  Douglas  et  al. 

V. 

Casper  Pfelffer  et  al. 

L  Proof  of  payment.  In  a  suit  to  remove  a  cloud  from  the  title  to  certaJn  real 
estate,  occasioned  by  a  trust  deed  given  to  secure  a  note  for  $800.00,  the  defend- 
ant filed  a  cross-bill  and  produced  the  trust  deed  and  note,  alleging  that  the  same 
had  never  been  paid,  and  praying  the  trustee  be  decreed  to  sell  the  premises  to 
satisfy  the  same.  TJponthe  single  question  presented,  whether  the  said  note  had 
been  paid,  the  proof  being  conflicting :  Held,  that  the  complainant  in  the  cross- 
bill made  out  a  prima  facie  case,  by  the  production  of  the  trust  deed  and  note, 
and  that  the  burden  of  overcoming  the  same  by  proof  of  payment,  devolved  on 
the  defendants  In  the  cross-bill,  which  proof  must  preponderate  to  establish  thla 
defence  of  payment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
EfJASTUs  S.  "W1LLLA.MS,  Judge,  presiding. 


i^ 
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Tins  was  a  bill  in  chanceiy  liled  in  the  Circuit  Court  of  Cook 
County,  by  the  appellees,  Caspar  Pteitfer,  trustee,  etc.,  Catharine 
Weber  and  John  C.  Weber,  against  the  appellants,  Nathaniel 
Douglas,  George  T.  De  Roe  and  John  Y.  Le  Moyne,  to 
remove  a  cloud  from  the  title  to  certain  real  estate,  occasioned 
by  a  trust  deed  given  to  secure  the  payment  of  a  certain  note 
for  the  sum  of  $800.00,  payable  to  said  George  T.  De  Roe, 
said  Le  Moyne  being  named  as  trustee  in  said  deed.  The 
defendants  filed  a  cross-bill,  alleging  payment  of  the  note,  and 
praying  that  the  trustee  be  decreed  to  sell  the  premises.  Tlie 
court  decreed  a  satisfaction  of  the  deed  of  trust,  to  reverse 
which  decree,  the  case  is  brought  to  this  court.  The  sole 
question  presented  by  the  record  is — whether  the  note,  to 
secure  the  payment  of  which  the  trust  deed  was  given,  has 
been  paid.     The  facts  in  the  case  are  stated  in  the  opinion. 

Mr.  J.  Y,  Le  Moyne,  for  the  appellants. 

Messrs.  Lull  &  Atwood,  for  the  appellees. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  court : 

In  October,  1856.  Pfeiffer,  the  appellee  herein,  borrowed  of 
one  Benson,  then  doing  a  banking  business  in  Chicago,  the 
sum  of  $1,850,  and  left  on  deposit  with  him  $800,  with  which 
to  pay  a  debt  secured  by  deed  of  trust  on  the  same  property 
upon  which  security  was  given  for  the  new  loan.  The  note 
for  $800  was  payable  to  one  George  T.  De  Roe,  and  J.  Y. 
Le  Moyne  was  the  trustee  in  the  deed  of  trust.  Benson  placed 
the  money  on  his  books  to  the  credit  of  Le  Moyne,  and  noti- 
fied him  of  that  fact ;  but,  being  only  trustee  for  the  sale  of  the 
property,  the  latter  declined  to  receive  it.  In  June,  1857, 
George  T.  De  Roe  came  to  Chicago,  and  was  then  apprised  of 
what  had  been  done,  and  Benson  proffered  to  pay  the  note,  if 
he  would   surrender   it  and  cause    the    deed    of  trust  to  be 
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released.  De  Roe,  however,  did  not  have  the  note  with  him. 
He  remained  in  Chicago  but  a  few  days,  and  while  there 
bought  of  Benson  a  $1,100  note  on  one  McDermon,  and  Ben- 
son gave  him,  as  collateral  to  that,  his  own  note  for  $1,000. 
Benson,  in  giving  his  testimony  in  this  case,  states  as  his  im- 
pression, that  he  only  received  $337  from  De  Roe,  and  that 
the  $800  note  was  in  some  way  settled  in  the  transaction,  but 
he  states  his  recollection  to  be  indistinct.  The  note  had  in 
fact  been  assigned  to  Stephen  De  Roe.  He  died  in  the  State 
of  New  York  in  1860,  leaving  a  will,  in  which  Nathaniel 
Douglas,  the  appellant,  was  named  executor.  This  bill  was 
filed  by  the  owners  of  the  property  covered  by  the  deed  of 
trust,  to  procure  a  decree  declaring  the  debt  paid,  and  removing 
the  incumbrance.  Douglas,  as  executor  of  Stephen  De  Roe, 
filed  a  cross-bill,  praying  that  the  trustee  be  decreed  to  sell. 
The  question  presented  by  the  record  is,  whether  the  $800  was 
ever  in  fact  paid.  The  Circuit  Court  decreed  a  satisfaction  ot 
the  deed  of  trust,  and  we  should  have  no  hesitation  in  affirming 
the  decree,  but  for  a  piece  of  evidence  to  which  we  have  not 
yet  alluded. 

The  complainants  examined  Benson  as  a  witness,  and,  on 
the  cross-examination,  he  was  shown  by  defendants'  counsel 
the  following  instrument,  a  copy  of  which  was  filed  as  an 
exhibit  to  the  cross-bill,  and  the  original  executed  and  deliv- 
ered by  Benson  to  George  T.  De  Roe,  while  the  latter  was  in 
Chicago  in  June,  1857.  Benson  testified  that  the  instrument 
was  written  and  signed  by  him.     It  is  as  follows  : 

"  X\  H.  Benson  &  Co's.  Banking  and  Exchange  Office,  ) 
No.  46  Clark  Street,  Chicago,  June  4th,  1857.  j 

$800.  Chicago,  February  20th,  1855. 

Eight  months  after  date  I  promise  to  pay  to  the  order  of  G. 
T.  De  Roe  eight  hundred  dollars,  without  defalcation,  for 
^oney  borrowed. 

(Signed)  RUD.  PFEIFFER 
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The  above  is  against  one  Rudolph  Pfeiffer,  a  butcher  who 
resides  in  North  Chicago,  and  is  secured  by  trust  deed  of  same 
date,  with  note,  which  is  duly  recorded.  Said  note  was  trans- 
ferred. (I  understood  to  Stephen  De  Roe,  Esq.)  Eight  hun- 
dred dollars  was  deposited  by  R.  Pfeiffer  with  me  on  the  20th 
clay  of  October,  1856,  to  pay  the  above  note  on  presentation 
with  the  proper  release  deed  to  said  Pfeiffer's  property,  and  I 
do  hereby  hold  myself  in  readiness  to  pay  the  same  when  the 
requirements  of  R.  Pfeiffer  for  release  deed  are  presented  with 
the  note.  I  have  also  this  day  received  for  collection,  of  G.  T. 
De  Roe  two  notes,  for  $100,  dated  May  23d,  1856,  payable 
ninety  days  after  date  to  J.  W.  Roonty,  interest  paid  on  same 
to  June  Ist,  1857;  the  other  note  for  $103  due  June  Mth, 
1857  —  both  notes  being  signed  by  Rudolph  Pfeiffer.  All 
charges  by  me  for  collection  made  for  De  Roe  and  other  ser- 
vices have  been  paid  up  to  this  date. 

F.  H.  BENSON." 

We  have  tried  in  vain  to  reconcile  this  instrument  with  the 
theory  that  the  eight  hundred  dollar  note  was  paid  in  any 
transaction  that  occurred  at  that  time  between  Benson  and 
De  Roe.  By  this  instrment,  Benson  expressly  acknowledges 
the  money  to  be  in  his  hands,  and  that  he  is  ready  to  pay  it 
over  as  soon  as  the  property  can  be  released  from  the  deed  of 
trust,  in  satisfaction  of  the  requirements  of  Pfeiffer.  This 
instrument  bears  date  on  the  4th  of  June.  On  the  0th  of  June 
he  sold  to  De  Roe  the  $1,100  note.  If,  in  doing  so,  he  paid 
the  $800  for  which  he  had  made  himself  personally  liable  only 
two  days  before  by  an  instrument  written  by  his  own  hand, 
how  was  it  that  he,  a  business  man  and  a  banker,  did  not  take 
up  and  destroy  this  paper  ?  But  more  than  this,  how  did  it 
happen  that  he  paid  this  $800  without  procuring  a  release  of 
the  deed  of  trust,  when  the  instrument  of  the  4th  shows  that 
his  obligations  to  Pfeiffer  in  that  respect  were  not  forgotten, 
and  that  the  debt  was  not  to  be  paid  until  the  land  was 
released  ?  And  if  the  debt  was  paid,  why  did  not  the  parties 
14  —  46th  III. 
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cause  a  deed  of  release  to  be  at  once  executed  by  Le  Moyne, 
the  trustee,  who  was  a  resident  of  Chicago  ?  And  how  did  it 
happen  that  Benson,  if  the  money  was  paid,  did  not  balance 
on  his  books  the  $800  which  stood  there  to  the  credit  of 
Le  Moyne,  instead  of  allowing  it  to  continue  there  until  his 
assignment  ?  And,  finally,  how  did  it  happen  that  Benson,  a 
banker,  should  have  ventured  to  pay  $800  to  George  T. 
De  Roe  without  delivery  of  the  note,  when  the  instrument  of 
the  4th  of  June,  written  by  Benson  himself,  recites  that  this 
note  had  been  transferred,  as  he  understood,  to  Stephen 
De  Roe  ?  These  questions  it  is  impossible  to  answer  in  any 
satisfactory  manner,  without  ignoring  all  our  experience  of  the 
practical  affairs  of  life. 

In  deciding  this  case,  it  is  to  be  remembered  that  the  com- 
plainant in  the  cross- bill  makes  out  a  prima  facie  case,  by 
producing  the  note  and  deed  of  trust.  The  burden  of  over- 
coming this  jprima  facie  case,  by  proof  of  payment,  devolves  t)n 
the  defendants  in  the  cross-bill.  Unless  the  proof  on  this 
point  preponderates  in  their  favor,  their  defence  is  not  made 
out.  Their  proof  consists,  in  the  evidence  of  Benson,  in  the 
fact  that  when  he  became  insolvent  and  made  an  assignment, 
he  did  n  )t  schedule  this  debt,  and  the  further  fact,  that  the 
note  was  allowed  to  lie  so  long  without  any  eflforts  for  its  col- 
lection. But  Benson,  in  his  evidence,  is  careful  to  say,  that 
he  gives  but  his  impressions,  and  that  his  •  recollection  is  not 
positive,  but  indistinct.  His  indistinct  recollections,  and  the 
other  circumstances  upon  which  the  counsel  for  appellee  has 
dwelt  in  his  argument,  if  there  were  no  other  evidence,  would 
probably  justify  us  in  presuming  payment,  though  the  proof 
oven  then  would  be  meagre.  But  the  vague  memories  of 
Benson,  whose  integrity  as  a  witness  we  do  not  at  all 
impeach,  are  met  by  this  written  instrument  of  the  4th  of 
June,  which  utters  no  uncertain  sounds.  Of  this  instrument 
Benson  offers  no  explanation.  He  leaves  it  to  tell  its  own 
Btory,  and  the  inference  from  its  language  is,  in  our  opinion, 
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irresistible  that  this  note  was  not  paid  in  June,  1856.  We 
have  carefully  weighed  the  evidence  and  arguments  in  this 
case,  and  are  compelled  to  the  conclusion  that  the  decree  must 
be  reversed.  The  cause  will  be  remanded  for  further  pro- 
ceedings. 

Decree  reversed. 


J.  Addison  Grain,  Adm'r., 

V. 

Saeah  a.  Wright. 

L  Evidence.  The  declarations  of  a  husband,  that  money  paid  on  the  purchase 
of  land  belonged  to  his  wife,  and  that  he  wished  the  contract  to  inure  to  her 
benefit,  are  admissible  in  evidence.  Like  all  such  declarations,  they  are  not 
conclusive,  but  may  be  disproved  by  direct  or  circumstantial  evidence. 

2.  Nktv  trials.  Where  the  evidence  is  conflicting  it  is  the  duty  of  the  jury  to 
reconcile  it  as  far  as  it  can  reasonably  be  done  ;  and  so  far  as  it  is  irreconcilable, 
to  reject  such  as  they  may  believe,  from  all  the  circumstances,  was  the  result  of 
mistake  or  misapprehension,  or  from  other  causes,  is  not  reliable,  and  to  give 
credit  to  such  as  they  believe  to  be  true. 

3.  Unless  the  verdict  of  a  jury  is  manifestly  against  the  evidence  it  will  not 
be  disturbed.  This  is  especially  so  where  two  juries  have  found  the  same  way 
upon  the  same  state  of  facts. 

Appeal  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  Benjamin  E.  Sheldon,  Judge,  presiding. 

This  was  a  claim  filed  in  the  County  Court  of  Stephenson 
county,  by  Sarah  A.  Wright,  against  the  estate  of  Chancellor 
Martin,  deceased.  The  claim  was  allowed.  The  administrator 
appealed  to  the  Circuit  Court.  The  case  was  tried  by  a  jury, 
and  verdict  rendered  in  favor  of  claimant  for  $500.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  entered,  that  said 
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sum  be  paid  in  due  course  of  administration,  upon  surrender 

by  the  claimant  to  the  legal  representatives  of  the  deceased, 

the  possession  of  a  tract  of  land  described,  within  six  weeks. 

The  administrator  brought  the  case  to  this  court  by  appeaL 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  J.  A.  Grain,  for  the  appellant. 

Mr.  U.  D.  Meacham,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

Appellee  filed  a  claim  in  the  probate  court  of  Stephenson 
county,  against  the  estate  of  Chancellor  Martin,  of  which 
appellant  was  the  administrator.  A  trial  was  had  in  that  court, 
and  the  claim  was  allowed,  from  which  appellant  appealed  to 
the  Circuit  Court.  Two  trials  were  subsequently  had  in  the 
latter  court,  both  resulting  in  favor  of  the  appellee.  The 
cause  is  now  brought  by  appeal  to  this  court,  and  a  reversal 
is  urged  on  several  grounds.  The  judgment  entered  on 
the  verdict  of  the  jury  is,  that  the  sum  found  by  the  jury 
be  paid  to  appellee  in  due  course  of  administration,  upon  her 
surrendering  to  the  legal  representatives  of  Martin  the  posses- 
sion of  the  K.  W.  i,  S.  W.  I,  Sec.  14,  T.  28,  N.  4  E.  within  six 
weeks. 

The  witness,  Kean,  testifies  that  he  was  present  when 
Wright,  the  husband  of  appellee,  and  Martin,  had  a  conversa- 
tion in  reference  to  the  land  ;  that  it  was  then  agreed  that 
Martin  should  pay  $500  into  Mitchell  &  Go.'s  bank,  to  the 
credit  of  appellee,  within  one  year  from  that  time,  to  be  paid  to 
her  upon  her  surrendering  the  laud  to  Martin  within  six  weeks 
after  being  notified  that  the  money  was  so  deposited.  It 
seems,  from  the  evidence,  that  this  land  belonged  to  a  brother 
of  Martin,   who   had,    before   leaving   for   California,   given 
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Martin  a  power  of  attorney  to  sell  it,  and  that  lie  had  contracted 
it  to  Wright  for  the  sum  of  $355,  to  be  paid  in  two  instal- 
ments. A  portion  of  the  money  had  been  paid  on  the  contract. 
It  is  claimed,  that  learning  that  the  brother  of  Martin  had 
died,  the  contract  was  rescinded,  and  "Wright  having  gone 
into  possession  and  made  improvements,  it  was  agreed  that 
Martin  should  pay  his  wife  $500,  and  she  should  surrender 
possession  of  the  premises  to  Martin.  Appellee  insists  upon 
the  performance  of  this  new  agreement,  whilst  appellant  denies 
that  any  such  contract  was  ever  made. 

It  is  urged  as  a  ground  of  reversal,  that  the  court  erred 
in  admitting  in  evidence  the  declarations  of  Wright,  that  the 
money  which  he  had  paid  on  the  contract  belonged  to  appellee. 
We  are  warranted  in  the  inference  from  Townsend's  evidence, 
that  appellee  was  the  administratrix  of  her  deceased  husband's 
estate,  and  if  so,  it  could  not  matter  to  the  estate  of  Martin 
whether  she  recovered  in  her  individual  or  representative 
capacity.  That  would  be  a  question  proper  to  be  determined  in 
her  settlement  of  her  administration.  But  we  are  clearly  of  the 
opinion,  as  to  strangers,  if  not  as  to  privies,  that  the  declarations 
of  a  husband,  that  money  paid  on  the  purchase  of  land, 
belonged  to  his  wife,  and  he  wished  the  contract  to  inure  to 
her  benefit,  are  admissible.  Like  all  such  declarations,  tliey 
are  not  conclusive,  but  may  be  proved  to  be  untrue,  either  by 
positive  or  circumstantial  evidence.  The  court,  therefore, 
committed  no  error  in  admitting  this  evidence.  This  disposes 
of  the  instruction  on  this  evidence,  refused  by  the  court,  upon 
which  error  has  been  assigned. 

We  do  not  see  that  the  evidence  of  Kean  is  so  far  variant 
from  the  account  filed  as  to  have  required  its  exclusion  from 
the  jury.  It  was  substantially  the  same  as  the  claim  set  up  in 
the  account  upon  which  this  proceeding  is  based.  And  so  far 
as  we  can  see,  the  letters  of  administration  granted  to  appellee 
on  her  husband's  estate,  were  pertinent  to  no  issue  in  the  case, 
and  the  court  committed  no  error  in  rejecting  them.     It  would 
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have  been  bearfsay  evidence  to  have  permitted  Turner  to  tes- 
tify to  what  tbe  person,  who  he  supposed  was  Wright,  said 
in  reference  to  having  employed  Kean  to  attend  to  the  case. 
Nor  do  we  see  that  the  time  fixed  for  the  adjustment  of  claims 
against  Martin's  estate,  was  material  to  tbe  merits  of  this  case. 
It  could  only  have  been  important  in  view  of  the  recovery  of 
costs,  and  that  was  not  a  question  for  the  jury.  There  was, 
therefore,  no  error  in  excluding  that  evidence. 

The  remaining  question  is,  whether  the  evidence  sustains 
the  verdict.  It  is  certainly  conflicting  to  some  extent,  and, 
viewed  in  any  light  in  which  it  can  be  presented,  it  is  not  free 
from  doubt.  It  is  apparently  conflicting  in  some  particulars, 
and  ill  others,  seems  to  be  irreconcilable.  Kean  was  called  as 
a  witness  by  appellee,  and  testified  to  a  conversation  that,  he 
says,  occurred  between  Martin  and  Wright,  in  February,  1864, 
and  just  as  Wright  was  leaving  for  the  army.  He  says  he  and 
Wright  wont  to  Martin  with  the  balance  of  the  money  on  the 
contract ;  that  upon  being  spoken  to  in  reference  to  the 
matter,  Martin  said  he  doubted  whether  he  could  convey  the 
land,  as  he  had  heard  his  brother  was  dead ;  that  by 
consent  of  the  parties,  the  contract  was  then  rescinded.  Wright 
claimed  to  have  made  valuable  improvements  on  the  land,  and 
asked  $600  or  $700  t®  rescind ;  Martin  offered  $400,  and  $500 
was  agreed  upon,  as  Kean  testified.  He  also  swears  that 
Wi-ight  said  it  was  his  wife's  money  which  had  been  paid, 
and  he  wanted  her  to  have  the  money.  He  says  this  occurred 
about  the  20th  or  21st  of  February,  1864,  and  on  the  eve  of 
Wright's  entering  the  army.  Both  Martin  and  Wright  died 
before  the  year  within  which  the  money  was  to  be  paid  had 
expired,  and  it  was  not  paid  into  the  bank  or  otherwise. 

Turner,  on  the  other  hand,  thinks  that  in  the  month  of  April 
or  May,  following,  Wright  came  and  desired  him  to  institute 
legal  proceeding  to  obtain  the  land ;  and  says  that  the  per 
son  represented  himself  as  being  Wright,  and  afterward 
spoke   of    having   employed    Kean    to    prosecute   the   claim 
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agrainst  tlie  estate,  and  desired  him  to  assist  in  its  manage- 
ment.  Townsend  states  that  he  lives  within  three  miles  of 
Wright,  and  the  last  he  ever  saw  of  him  was  at  Nashville, 
Tennessee,  on  the  15th  of  March,  1864. 

He  states  that  he  saw  Turner,  in  reference  to  the  claim,  in 
April  or  May,  1864,  and  speaks  of  some  of  the  occurrences 
to  which  Turner  refers ;  that  Wright,  before  leaving,  had 
spoken  to  him  to  attend  to  the  matter  and  arrange  it  with 
Martin,  and  informed  him  that  he  had  left  the  papers  and 
money  with  his  wife,  and  requested  him  to  call  on  her  and 
get  them,  which  he  did.  He  states  that  when  she  gave  him 
the  papers  and  money,  she  said  nothing  about  the  new  agree- 
ment. 

Kean  swears  he  never  saw  Wright  after  the  new  arrangement 
was  made  in  February,  and  that  Wright  took  the  papers  with 
him,  and  he  saw  nothing  of  them  afterwards,  until  the}'  were 
placed  in  his  hands  by  appellee.  In  this  condition  of  the 
evidence,  it  M^as  for  the  jury,  under  proper  instructions,  to 
reconcile,  as  far  as  that  could  be  reasonably  done,  and  so  far 
as  it  was  reconcilable,  to  reject  such  as  they,  from  all  the 
cii'cum stances,  believed  was  the  result  of  mistake  or  misap- 
prehension, or  from  other  causes,  was  not  reliable,  and  to  give 
credit  to  such  as  they  believed  to  be  trn^  They  have  passed 
upon  it  under  such  instructions,  and  although  it  might  be 
that  we  should  have  arrived  at  a  different  conclusion,  still  we 
cannot  say  that  it  fails  to  sustain  their  finding.  They  saw 
the  witnesses,  and  from  their  manner,  their  intelligence  and 
opportunities  of  being  informed,  could  determine  the  weight 
their  evidence  should  receive.  And  unless  it  is  clear  that  the 
jury  have  mistaken  the  weight  of  the  evidence,  and  their 
verdict  is  manifestly  against  it,  tliis  court  will  not  interpose 
to  set  aside  the  verdict  and  reverse  the  judgment  rendered 
upon  it.  Especially  so,  where  we  see  that  three  juries  have 
found  the  same  way,  and  we  must  presume,  upon  substantially 
the  same  evidence. 
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There  is  no  force  in  the  objection  urged  to  the  form  of  the 
judgment,  in  the  court  below.  It  appears  that  appellee  con- 
sented to  take  the  judgment,  payable  only  on  the  surrender 
of  the  property  to  the  legal  representatives  of  the  defendants, 
intestate.  The  judgment  was  rendered  upon  these  terms,  and 
to  be  paid  in  due  course  of  administration.  In  this  no  error 
is  perceived.  The  heirs  of  Martin,  or  whoever  owned  the 
land  would  obtain  possession  before  the  judgment  could  be 
enforced,  as  thai  was  a  condition  to  its  payment,  and  they 
could,  therefore,  run  no  risk  of  loss,  or  of  incurring  expense 
in  procuring  possession  of  the  lot. 

The  judgment  of  the  court  below  must  be  atfirmed. 

Judgment  affirmed. 


Sysbebt  De  Cleeq 

V. 

John  Mungin. 

L  NKWTBiAii — verdict— vilwrt  the  evidence  is  eanfiieting.  In  cases  where  the 
testimony  is  conflicting,  the  verdict  of  a  Jury  will  not  be  disturbed,  unless  it  is  so 
manifestly  against  the  weight  of  eyidenoe  as  to  compel  the  inference  that  they 
were  influenced  by  passion,  prejudice  or  partiality,  or  did  not  comprehend  the 
case. 

2.  Petit  jury— their  province.  In  trials  by  Jury,  the  weight  of  testimony  is  to 
be  decided  by  them,  according  as  it  preponderates. 

3.  Assumpsit— uHiiv&r  of  tort.  The  rule  is  well  settled,  that  a  party 
whose  property  has  been  taken  from  him  tortiously,  or  unlawfully  detained  from 
him,  whereby  an  action  of  trespass  or  trover  has  accrued,  may,  If  the  wrong-doer 
sell  the  property  and  receive  the  money,  waive  the  tort,  affirm  the  sale  and  8U« 
in  assumpsit  for  the  price  actually  received. 

4.  Samb  —concerning  proof  of  price  received  — how  made  and  deUrmined.  In  an 
action  of  assumpsit  to  recover  the  proceeds  of  the  sale  of  property  tortiously 
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taken  from  the  plaintiff,  the  fact  whether  or  not  the  defendant  received  tli« 
money,  need  not  be  proved  beyond  all  doubt;  It  is  sufficient,  If  the  testimony 
creates  a  reasonable  presumption  that  the  defendant  did  receive  the  proceeds, 
and  like  all  other  facts,  must  be  determined  on  the  weight  of  evidence. 

5.  Is&TRTJCTioya-^when  complained  of —the  record  mut<t  contuijiall  the  instruc- 
tions given  on  both  sides.  When  a  party  assigns  for  err^r  certain  instructions 
given  on  behalf  of  the  appellee,  and  the  record  fails  to  disclose  those  given  for 
the  appellant,  such  assignment  of  error  will  not  be  considered,  as  this  court  can- 
not determine  the  true  situation  of  the  case  as  presented  on  the  instructions 
given. 

6.  New  THiALf— will  not  he  awarded  when  it  appears  substantial  justice  has  been 
done.  When  it  appears  from  the  whole  record  that  substantisd  justice  has  been 
done,  this  court  will  not  award  a  new  trial. 

Appeal  from  the  Circuit  Coin-t  of  Cook  county,  the  Hon. 
Eeastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 

Messrs.  Mattocks  &  Mason,  for  tlie  appellant. 

Mr.  A.  C.  Stoey,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  to  recover  the  proceeds  of 
the  sale  of  a  horse,  which  the  defendant  had  forcibly  taken 
out  of  the  possession  of  the  plaintiff. 

The  testimony  in  the  case  is  conflicting,  and  called  into 
requisition  the  judgment  of  the  jury  to  reconcile  it,  to  weigh 
it,  and  it  was  their  province  to  decide  according  as  it  pre- 
ponderated. In  such  cases,  courts  rarely  disturb  a  verdict — 
never,  unless  they  shall  have  decided  so  manifestly  against 
the  weight  of  the  evidence  as  to  compel  the  inference  either 
that  they  did  not  understand  the  case,  or  were  so  influenced 
by  partiality  or  prejudice,  or  passion,  as  to  be  incapable  of 
doing  justice. 

15 — 16th  111. 
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The  rule  contended  for  bj  appellant  is  admitted,  and  as 
found  in  Morrison  et  at.  v.  Rogers^  2  Scam.  318,  that  a  party 
whose  goods  or  chattels  have  been  taken  from  him  tortionsly, 
or  unlawfully  detained  from  him,  whereby  he  has  become 
entitled  to  an  action  of  trespass  or  trover,  may,  if  the  wrong- 
doer sell  the  goods  and  receive  the  money,  waive  the  tort, 
affirm  the  sale  and  have  his  action  for  money  had  and 
received,  but  can  recover  only  the  money  actually  received. 
McDonald  v.  Brown,  16  111.  32. 

The  fact  whether  or  not  he  received  the  money,  is  open  to 
the  jury,  and  must  be  decided  by  them  on  the  evidence  pro- 
duced and  on  the  reasonable  presumptions  created  by  the  tes- 
timony. The  fact  has  not  to  be  proved  beyond  all  doubt  and 
positively,  but  sufficient  must  be  proved  to  satisfy  the  jury  the 
probabilities  are  the  money  was  received,  and  like  all  other 
facts,  it  must  be  determined  on  the  weight  of  evidence. 

There  was  conflicting  evidence  on  this  point.  No  positive 
proof  was  made  that  the  defendant  actually  received  the 
money,  but  sufficient  was  shown  to  raise  that  presumption. 
The  defendant  admitted  he  had  traded  the  horse  for  a  stallion, 
giving  five  hundred  dollars  "to  boot,"  and  had  sold  the  stal- 
lion  for  eight  hundred  dollars.  This  affords  a  strong  pre- 
sumption that  he  got  tlie  value  of  three  hundred  dollars  for 
the  horse,  as  that  is  the  difference  between  five  hundred  dol- 
lars and  eight  hundred  dollars. 

"We  think  the  proof  made  out  a  prima  facie  case,  at  least 
that  the  defendant  had  realized  three  hundred  dollars  for  the 
hor=e,  and  required  him  to  show  circumstances  rebutting  the 
presumption  that  he  had  received  this  sum  in  money.  It  was 
ill.  the  power  of  the  defendant,  as  he  was  a  witness  on  his  own 
behalf,  to  explain  away  the  case  so  made  against  him,  if  he 
had  not  actually  received  that  amount  of  money.  But  it  was 
his  own  admission  he  had  made  this  trade,  and  the  jury  were 
authorized  to  infer  the  receipt  of  three  hundred  dollars  for  tho 
horse.     The  case  of  -Z?^(?H«so^i  v.   TF^?'^ney,  4Gilm.  406,  isnot 
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unlike  this  case,  and  may  be  cited  as  authority  in  its  support. 

The  instructions  are  complained  of  which  the  court  gave  for 
appellees.  None  of  those  given  for  appellant  appear  in  the 
record,  and  we  cannot  well  see  how  the  case  exactly  stood 
before  the  jury  on  the  instructions. 

There  may  be  some  technical  errors  in  tlie  instructions,  but 
none  of  sufficient  moment  to  reverse  the  judgment,  especially, 
when  from  the  whole  record,  it  appears  substantial  justice  has 
been  done.  It  so  appears  in  this  case,  and  we  must  affirm  the 
judgment. 

Judgment  affirmed. 


Illinois  Centeal  R.  K.  Coimpany 

V. 

William  W.  Wade. 

1.  PLEADiNa  AT  LAW — of  the  declaration.  In  an  action  against  a  railroad  company 
for  killing  stock,  tlie  declaration,  in  stating  the  excepted  places  specified  In  tli« 
statute,  ■which  a  railroad  company  is  not  required  to  fence,  used  the  word  "  un- 
improved," instead  of  "unenclosed,"  as  used  in  the  statute;  held,  that  this  aver- 
ment was  suflQclent.  The  exception  having  been  stated  larger,  and  the  obligation 
of  the  company  less  than  it  is,  the  defendant  could  not  complain. 

Appeax  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cook  &  Campbell,  for  the  appellant. 

Messrs.  Ingeesoll  &  Puteebaugh,  for  the  appellee. 
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This  was  an  action  against  the  railway  company  for  killing 
plaintiff's  stock.  The  onlj^  ei-ror  assigned  is,  that  the  demur- 
rer to  the  first  count  in  the  declaration  was  improperly  over-  ■ 
ruled.  The  objection  taken,  is,  that  the  count  does  not  show 
the  place  where  the  stock  was  killed  not  to  have  been  one  of 
the  excepted  places  specified  in  the  statute,  which  the  com- 
pany is  not  required  to  fence.  The  pleader,  in  stating  these 
excepted  places,  used  the  words  "  unimproved  land  at  a  greater 
distance  than  five  miles  from  any  settlement  ; "  whereas,  the 
statute  used  the  words  "  uninclosed  lands."  The  pleader  has, 
therefore,  stated  the  obligation  of  the  railway  company  as  less 
than  it  really  is,  and  that  is  certainly  no  ground  of  objection 
on  its  behalf.  The  enclosure  of  land  is  an  improvement  of  it, 
as  would  also  be  the  erection  of  a  house  upon  it.  It  is  some- 
thing done  towards  its  enjoyment.  But  land  may  also  be 
improved  without  being  enclosed,  as  by  ploughing.  To  aver, 
therefore,  that  land  is  unimproved,  is  to  aver  that  it  is  unin- 
closed, and  something  more.  It  is  to  aver  that  it  is  neither 
inclosed  nor  cultivated.  When,  then,  this  declaration  avers 
that  it  was  the  duty  of  the  company  to  fence  its  road,  except 
where  it  ran  through  unimjproved  land,  it  states  the  exception 
as  larger  than  it  really  is,  and  the  obligation  of  the  company 
as  less  than  it  is.  The  verbal  inaccuracy  in  the  declaration, 
in  using  the  word  unimproved  in  place  of  uninclosed,  was  an 
error  in  favor  of  the  railway,  and  one  of  which  it  cannot 
complain. 

Judgment  affirmed. 
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Jonathan  L.  Christie  et  al, 

V. 

Thomas  Hale. 

L  EQinrr.  Equity  looks  at  the  substance,  and  not  to  the  form  glyen  to  ■ 
transaction. 

8.  CONVEYANCES-^«7ien  made  to  secure  a  debt.  A  deed,  absolute  In  terms,  bat 
made  to  secure  a  debt.  Is  not  void,  unless  third  parties  sustain  an  injury  thereby. 

3.  luas  — mortgage— jtidgment — priority.  Where  a  creditor,  having  a  deed, 
absolute  in  terms,  to  secure  a  debt,  with  the  intention  of  putting  it  in  the  form 
of  a  mortgage,  conveyed  it  back  to  his  grantor,  and  simultaneously  took  amort- 
gage,  he  will  not  lose  his  lien  as  against  a  junior  judgment  creditor  of  the  mort- 
gagor. 

4.  Chancery— injuncti'on— cloud  on  title.  A  court  of  chancery  will  restrain  a 
Bale  on  an  execution,  where  it  appears  that  a  deed  acquired  at  such  a  sale  would 
only  be  a  cloud  on  the  title  of  a  bona  fide  purchaser. 

Wkit  of  Ebkoe  to  tlie  Circuit  Court  of  De  Kalb  county ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Thomas  Hale,  the 
defendant  in  error,  in  the  De  Kalb  Circuit  Court,  to  restrain 
the  sheriff  of  that  county  from  selling  certain  lands  under  an 
execution.  Answers  and  replications  being  filed,  and  the 
cause  coming  on  for  hearing,  a  decree  was  rendered  setting 
aside  the  levy,  &c.,  and  making  the  injunction  perpetuaL 
The  case  was  brought  to  this  court  by  a  writ  of  error 

The  facts  fully  appear  in  the  opinion. 

Mr.  E.  S.  Smith,  for  the  plaintiffs  in  error. 

Messrs.  Miller,  Yajs  Arman  &  Lewis,  for  the  defendant  in 
error. 
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Mr.  Justice  Walkee  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery,  filed  bj  Thomas  Hale,  in  the 
De  Kalb  Circuit  Court,  against  Harrnan  K.  Wells,  Jonathan 
L.  Christie,  John  H.  Ball,  James  L.  Ball,  Baldwin  Woodruff 
and  Richard  R.  Woodruff,  to  restrain  the  sheriff  from  selling 
the  land  in  controversy,  under  an  execution  in  his  hands.  It 
appears,  that  on  the  29th  of  January,  1854,  James  L.  Ball  con- 
veyed one  hundred  and  sixty  acres  of  land,  situated  in 
De  Kalb  county,  to  Thomas  Hale,  to  secure  the  payment  of 
indebtedness  then  existing,  or  which  might  afterwards  accrue, 
from  Ball  and  his  brother,  who  wei-e  in  business,  to  Hale. 
This  deed  was  absolute  in  form,  but  Hale  gave  to  Ball  a  writ- 
ten memorandum  showing  the  purpose  for  which  the  deed 
was  executed. 

Indebtedness  having  accrued  under  the  arrangement,  and 
not  having  been  paid.  Hale,  in  January,  1855,  filed  a  bill  in 
the  De  Kalb  Circuit  Court  to  foreclose  his  mortgage.  On  the 
18th .  day  of  October,  1855,  and  while  this  bill  was  pend- 
ing, Daniel  C.  Otis  and  Jonathan  Ogden  recovered  a  judg- 
ment in  the  United  States  Circuit  Court,  for  the  Northern  Dis- 
trict of  Illinois,  against  the  Balls.  In  March,  1856,  the  Balls 
applied  to  Hale  for  an  extension  of  time  in  which  to  pay  their 
indebtedness;  and  proposed  to  pay  within  three  years  from 
the  4th  of  August,  1854,  with  six  per  cent  interest,  which 
proposition  Hale  accepted ;  and  to  carry  out  the  arrangement, 
he  sent  to  his  attorney  a  quitclaim  deed  of  the  land,  to  James 
L.  Ball,  as  grantee.  The  deed  was  executed  in  Chicago,  and 
bears  date  the  17th  of  March,  1856,  and  the  acknowledgment 
on  the  25th  of  the  same  month  ;  and  he  requested  his  attorney 
to  obtain  a  mortgage  on  the  same  property  from  Ball  when 
the  quitclaim  deed  should  be  delivered,  to  secure  the  indebt- 
edness for  which  the  bill  had  been  filed. 

It  also  appears,  that  on  the  22d  of  March,  1856,  Ball,  to 
carry  out  the  agreement,  executed  a  mortgage,  Avhich   was 
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acknowledged  on  the  25th  of  that  month,  and  the  deed  was 
delivered  by  the  attorney  to  Ball,  and  the  mortgage  by  him 
to  the  attorney,  as  simultaneous  acts ;  and  both  instruments 
were  tiled  for  record  at  the  same  instant  of  time ;  and  that  the 
delivery  by  both  parties  to  the  recorder  was  done  at  one  and 
the  same  time.  The  suit  for  a  foreclosure  by  Plale  was  dis- 
missed on  the  29th  of  March,  following. 

On  the  8th  of  December,  1859,  Hale  sued  out  a  scire  facias^ 
to  foreclose  the  substituted  mortgage,  in  the  De  Kalb  Circuit 
Court,  and  obtained  a  judgment  on  the  29th  of  November, 
1860.  The  mortgaged  premises  were  sold  under  this  judg- 
ment, on  the  7th  of  March,  1862,  to  Hale,  and,  not  being 
redeemed,  he  subsequently  obtained  a  sheriff's  deed. 

On  the  24th  of  November,  1860,  Otis  and  Ogden  sued  out 
a  venditioni  exponas,  and  on  the  21th  of  January,  1861,  the 
marshal  sold  the  property  to  the  plaintiffs  in  the  execution. 
An  execution  had  been  issued  on  this  judgment  on  the  1st  of 
Jul}'^,  1856,  within  one  year  after  it  was  recovered,  and  levied 
upon  this  land,  but  was  returned  without  a  sale.  Hale  filed  a 
bill  in  the  United  States  Circuit  Court  to  enjoin  the  marshal 
from  executing  a  deed  on  that  sale,  but  on  the  22d  day  of 
April,  1862,  while  this  bill  was  pending,  and  subsequently  to 
the  date  of  the  deed  to  Hale  from  the  sheriff,  the  Balls  con- 
fessed a  judgment  in  favor  of  Harman  K.  Wells  and  Jonathan 
L.  Christie,  on  which  an  execution  was  issued  to  the  sheriff, 
and  they  redeemed  from  the  marshal's  sale,  and  were  proceed- 
ing to  sell  the  land  under  their  judgment,  when  this  bill  was 
filed  to  enjoin  them  from  making  the  sale. 

As  to  Ball,  there  is  no  pretense  that  he  had  any  title  to  the 
premises.  His  title  had  been  divested  by  the  foreclosure  and 
sale  under  the  judgment  on  the  scire  facias  in  favor  of  Hale  ; 
and  by  the  redemption  from  Otis  and  Ogden's  sale,  and  pur- 
chase under  their  judgment,  all  of  their  claim  to  the  land 
ceased  and  vested  in  Wells  and  Christie.  This,  then,  leaves 
tlie  whole  contest  between  defendant  in  error  and  Wells  and 
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Christie.  And  the  question  is>  whether  defendant  in  error 
acquired  Ball's  title  bj  his  foreclosure  and  purchase,  or  was 
that  sale  subject  to  Otis  and  Ogden's  judgment  lien,  to  which 
Wells  and  Christie  have  succeeded ;  or  did  Otis  and  Ogden 
only  acquire  a  lien  upon  Ball's  equity  of  redemption  from 
defendant  in  error's  mortgage?  If  the  latter,  then  defendant 
in  error  is  entitled  to  the  relief  sought ;  otherwise  his  bill 
should  have  been  dismissed. 

It  is  not  questioned  that  defendant  in  error,  by  his  deed 
from  Ball,  with  the  defeasance  executed  by  him,  had  the  first 
and  a  valid  lien  upon  the  premises.  There  is  no  pretense, 
that  the  arrangement  then  made  was  fraudulent,  or  otherwise 
invalid.  But  it  is  contended,  and  the  whole  question  turns 
upon  the  point,  that  when  he  re-conveyed  to  Ball  and  can- 
celed the  defeasance,  and  dismissed  his  bill  to  foreclose,  he  let 
in  the  junior  lien  of  Otis  and  Ogden,  and  that  the  mortgage 
which  he  then  took  on  the  premises  became  subject  to  Otis 
and  Ogden's  judgment. 

When  Otis  and  Ogden  acquired  their  judgment  it  became 
a  lien  alone  on  Ball's  equity  of  redemption.  The  deed  from 
Ball  to  Hale  was  then  on  record,  and  was  notice  to  the  world. 
There  is  no  evidence  that  it  was  made  for  fraudulent  pur- 
poses, and  it  would  be  unjust,  upon  its  turning  out,  from 
investigation,  to  be  intended  fairly  as  a  security  for  a  debt 
due  the  grantee,  to  hold  that  because  it  purported  to  convey 
the  fee  absolutely,  that  he,  therefore,  could  not  claim  and  hold 
a  less  interest.  Equity  looks  at  the  substance,  and  not  to 
the  form  given  to  the  transaction.  And  it  has  not  been  held 
that  where  a  conveyance  in  terms,  intended  in  good  faith  as 
a  security  for  a  debt,  and  where  no  person  has  sustained  any 
injury  by  the  transaction,  because  he  could  not  in  equity 
claim  all  that  he  seemed  to  hold  by  the  deed,  he  should 
not  hold  a  lien  subject  to  the  equities  of  the  grantor.  Such 
transactions  are  not  held  to  be  void,  unless  third  parties  have 
sustained    injury   by   the   transaction.     SJiinns   v.    Craig,   7 
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Cranch,  50.  There  is  notliiug  to  show  that  Otis  and  Ogden 
received  any  injury,  or  were  misled  by  this  transaction. 
Thej  simply  obtained  judgment,  perhaps  without  any  knowl- 
edge that  Ball  had  the  right  to  redeem,  but  if  they  had,  they 
must  have  learned  the  true  character  of  the  transaction  from 
him,  and  in  either  event  they  were  not  deceived. 

In  the  case  of  Curtis  v.  Boot,  20  111.  53,  this  court  said : 
"  It  is  a  principle  of  law,  too  familiar  to  justify  a  reference 
to  the  authorities,  that  a  mortgage  given  for  the  purchase 
mouey  of  land,  and  executed  at  the  same  time  the  deed  is 
executed  to  the  mortgagor,  takes  precedence  of  a  judgment 
against  the  mortgagor.  The  execution  of  the  deed  and  mort- 
gage being  simultaneous  acts,  the  title  to  the  land  does  not 
for  a  single  moment  rest  in  the  purchaser,  but  merely  passes 
through  his  hands  and  vests  in  the  mortgagee,  without  stop- 
ping at  all  in  the  purchaser,  and  during  this  instantaneous 
passage,  the  judgment  lien  cannot  attach  to  the  title.  This  is 
the  reason  assigned  by  the  books  why  the  mortgage  takes 
precedence  of  the  judgment,  rather  than  any  supposed  equity 
wliich  the  vendor  might  be  supposed  to  have  for  the  purchase 
money." 

In  this  case,  the  delivery  of  the  deed  of  conveyance  to  Ball, 
and  the  mortgage  back  to  Hale,  were  simultaneous  and 
instantaneous  acts.  There  was  no  intention  of  the  parties  to 
change  their  relative  rights,  but  simply  to  put  the  mortgage 
in  legal  form.  And  the  acts  being  simultaneous,  the 
title  to  the  land  and  the  rights  uuder  the  mortgage  vested  at 
the  same  instant  of  time,  and,  according  to  what  was  said  in 
Curtis  V.  Root,  there  was  no  period  of  time  when  the  judg- 
ment lien  could  have  attached,  as  prior  to  that  of  the  mort- 
gage. There  was  not  an  instant  of  time  when  Ball  held  the 
fee  under  his  transaction,  when  Hale  did  not  hold  the  mort- 
gage. Ball,  iu  other  words,  took  the  fee  subject  to  the  mort- 
gage, precisely  as  if  he  had  purchased  any  other  tract  of  land 
from  some  other  person.  The  fee  was  iu  Hale  before  and  the 
16 — 40tii  111. 
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right  of  redemptiou  was  in  Ball,  and  this  convejance  and 
mortgage  left  them  in  the  same  relative  position,  nor  had  it 
changed  before  or  at  the  time  of  delivering  the  deed  and 
mortgage. 

Nor  is  defendant  in  error  estopped  bj  matter  in  pais  from 
asserting  his  lien.  He  did  no  act  to  mislead  Otis  and  Ogden 
as  to  the  true  character  of  the  transaction.  His  deed  was  on 
record,  and  Ball,  their  debtor,  was  in  possession,  and  they  had 
notice  or  were  chargeable  with  notice  of  the  facts  in  the 
case.  This  being  so,  they  were  not  misled  by  defendant  in 
error  to  do  anything  prejudicial  to  their  rights.  And  the 
same  is  true  of  plaintiffs  in  error.  Otis  and  Ogden  could 
have  rendered  their  lien  availing  to  subject  the  laud  to  their 
judgment  by  redeeming  from  the  mortgage  held  by  defendant 
in  error,  as  by  redeeming  from  his  sale  on  his  judgment  of 
foreclosure  in  the  scire  facias  case.  But  failing  to  do  so, 
their  lien  on  the  equity  of  redemption  was  lost  when  the  time 
for  a  redemption  from  that  sale  expired.  They  then  sold 
nothing  under  their  execution,  as  Ball's  equity  of  redemption 
was  foreclosed  and  barred.  And  plaintiffs  in  error  could,  of 
course,  acquire  by  their  redemption  from  that  sale  no  greater 
or  better  right  than  Otis  and  Ogden  held,  hence  they  acquired 
no  rights  in  the  premises  either  as  a  lien  or  otherwise. 

It  is  also  insisted,  that  although  plaintiffs  in  error  may 
have  no  lien  or  other  right,  that  the  remedy  of  defendant  in 
error  is  complete  at  law,  and  equity  will  not  entertain  juris- 
diction to  grant  relief.  The  fact  that  the  holder  of  a  cloud 
on  complainant's  title  may  compel  him  to  defend  himself 
against  it,  with  the  expense  and  vexation  attending  a  suit,  is 
the  ground  upon  which  bills  quia  timet  are  placed.  Jarvis 
V.  White^  7  Yes.  415.  And  if  the  court  may,  to  prevent  liti- 
gation, expense  and  vexation,  entertain  jurisdiction  to  remove 
a  cloud,  no  reason  is  perceived  why  it  may  not  be  exercised 
to  prevent  the  creation  of  such  a  cloud.  And  in  the  case  of; 
Peitit  V.  SJiepJierd,  5  Paige,  11)3,  it  was  held  that  the  court  uf 
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chancery  would  restrain  a  sale  on  an  execution,  where  it 
appeared  that  a  deed  acquired  at  such  a  sale  would  only  be  a 
cloud  on  the  title  of  a  lona  fide  purchaser.  In  that  case,  a 
creditor,  after  his  judgment  had  ceased  to  be  a  lien,  sued  out 
an  execution,  and  the  sheriff  was  proceeding  to  sell  land  upon 
which  the  judgment  had  been  a  lien,  but  had  been  sold  by 
the  judgment  debtor  to  a  hona  fide  purchaser,  and,  on  his 
application,  the  court  enjoined  the  sale.  In  principle,  there 
is  no  difference  in  that  and  the  case  under  consideration,  so 
far  as  it  relates  to  the  jurisdiction  of  the  court.  The  court 
below  committed  no  error  in  enjoining  plaintiffs  in  error  from 
selling  this  land  under  their  execution,  and  the  decree  must 
be  affirmed. 

Decree  affiiined. 


\ 


Charles  K.  W.  Howaed 

V. 

Angus  McDonald  et  al. 

WrTJHJS3SS8— credibility— instructions.  If  there  is  no  evidence  in  a  case  tending 
to  corroborate  a  witness,  it  is  not  error  .or  the  court  to  instruct  the  jury  that,  if 
they  believe  from  the  evidence  that  a  witness  has  willfully  sworn  falsely  upon  any 
material  point,  they  have  the  right  to  disregard  his  entire  testimony. 

Appeal  from  the  Circuit  Court  of  DuPage  county ;  the 
Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  McDonald, 
Laughlin  &  Co.,  appellees,  against  Charles  K.  W.  Howard, 
appellant,  in  the  Circuit  Court  of  DuPage  county,  to  recover 
the  value  of  a  threshing  machine.     At  the  March  term,  1865, 
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the  cause  was  tried,  and  the  jury  found  a  verdict  for  the 
plaintiffs,  and  assessed  their  damages  at  $400.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered  upon 
the  verdict.'    The  case  was  brought  to  this  court  by  appeal. 

The  facts  sufficiently  appear  from  the  opinion. 

Messrs.  Baket  &  Botsfokd,  for  the  appellant. 

Messrs.  Yallette  &  Codt,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  for  the  price  of  a  threshing 
machine,  sold  and  delivered  by  plaintiffs  to  the  defendant, 
as  claimed. 

The  defence  was,  that  the  machine  was  not  purchased  for 
the  defendant,  or  on  his  responsibility,  but  by  his  son,  and 
on  his  individual  responsibility. 

Much  testimony  was  had  on  the  point,  including  that  of  the 
son,  and  we  think  the  weight  of  it  preponderates  in  favor  of 
the  verdict.  We  do  not  clearly  see  how  the  jury  could  have 
found  otherwise. 

It  is  objected  by  the  plaintiff  in  error,  that  the  court  im- 
properly instructed  the  jury,  by  telling  them,  if  they  believed 
from  the  evidence,  that  Charles  H.  Howard  had  willfully 
sworn  falsely  upon  any  material  point,  the  jury  had  the  right 
to  disregard  his  entire  testimony. 

There  is  no  error  in  this  instruction,  on  the  authority  of  the 
cases  cited  by  plaintiff  in  error.  Crdbtree  v.  Hagenhaugh,  25 
ni.  240 ;  Meixsell  v.  Williamson,  35  ib.  529  ;  and  Blancha/rd 
et  al.  V.  Pratt,  37  ib.  243,  as  there  was  no  testimony  tending 
to  corroborate  the  witness,  so  that  the  jury  could  not  have 
been  misled. 
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Failing  to  add  the  qualification  in  this  case  was  not  error, 
as  there  was  nothing  on  which  to  base  the  qualification.  Full 
justice  has  been  done  bj  the  verdict,  and  there  is  no  error  in 
the  record  which  we  can  discover. 

Judgment  affi/i'med. 


James  Thoiepson. 

V. 

Alexander  M.  Bruen  et  al. 

X.  TSoTicz  —  when  a  purchaser  of  lands  vnU  not  be  affected  by  notice  of  a  contract, 
made  by  his  ffrantor  with  another,  for  a  conveyance  of  the  same  premises.  Where  a 
purchaser  has  lost  his  right  to  compel  a  specific  performance  of  a  contract  for  the 
conveyance  of  lands,  he  cannot  assert  any  rights  or  equities  against  another,  who 
may  purcheise  the  premises,  even  though  such  otlier  person  has  full  knowledge 
Df  the  contract  at  the  time  of  his  purchase. 

2.  Chancery  —  wJien  a  specific  performance  wiU  not  be  decreed.  Even,  where  ti  me 
is  not  the  essence  of  the  contract,  equity  will  not  decree  a  specific  performance. 
If  the  purchaser  hasbeen  guilty  of  gross  laches  in  performance  of  his  agreement. 

3.  Same  —  apurcliasei —  when  deemed  guilty  of  gross  laches.  Where  by  the  terras 
of  a  contract  for  the  conveyance  of  land,  a  certain  sum  was  to  be  paid  down,  and 
the  balance  of  the  purchase  price  was  payable  in  two  equal  instalments,  the  Just 
one  falling  due  two  years  from  the  date  of  the  contract,  and  the  purchaser  for 
the  period  of  about  eight  years  thereafter,  failed  to  make  any  further  payment, 
and  the  premises  were  sold  to  another  :  Held,  that  the  purchaser  could  not  com* 
pel  a  specific  performance  of  the  contract,  being  guilty  of  such  gross  and  inex- 
cusable laches,  as  gave  to  the  other  party  the  power  to  rescind  the  contract,  and 
sell  to  another. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellant  in  the 
court  below,  against   the    appellee    and    others,  to  compel  a 
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specific  performance  of  a  certain  contract  made  by  appellee, 
with  Holloway  and  Boggess,  for  the  conveyance  to  the  last 
named  parties,  of  a  tax  title  held  by  him,  to  the  S.  W.  \  of 
section  33  in  township  8,  north  of  range  1,  west  of  the  4th 
P.  M.,  lying  in  Warren  county.  The  facts  in  the  case  are 
fully  stated  in  the  opinion. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

Messrs.  Feost  &  Ttjnnicliff,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  1st  of  December,  1856,  Holloway  and  Boggess, 
residing  in  Warren  county,  Illinois,  entered  into  a  contract 
with  Alexander  M.  Bruen,  of  the  State  of  New  York,  through 
his  agents,  Moore,  Morton  &  Co.,  doing  business  at  Quincy, 
in  this  State,  for  the  purchase  of  the  tax  title  to  a  quarter  sec- 
tion of  land  situate  in  said  county.  They  paid  $170  in  hand, 
and  by  the  terms  of  the  contract  were  to  pay  $165  on  the 
1st  of  December,  185T,  and  $165  on  the  1st  of  December, 
1858,  and  on  the  payment  of  these  sums,  Moore,  Morton  & 
Co.  were  to  deliver  to  them  a  quitclaim  deed  from  Bruen.  It 
was  understood  that  Bruen  only  had  a  tax  title,  and  the  con- 
tract called  only  for  a  conveyance  of  such  title.  Holloway  and 
Boggess  gave  no  notes  for  the  unpaid  purchase  money,  the 
parties  both  executing  the  contract. 

Soon  after  this  purchase,  to  wit :  on  the  12th  of  May,  1857, 
one  Mason  conveyed  to  Holloway  and  Boggess  an  undivided 
half  of  what  was  believed  to  be  the  patent  title  to  the  same 
land.  Boggess  conveyed  his  interest  to  Holloway  in  October, 
1860,  and  the  land  was  subsequently  sold  under  a  judgment 
and  execution  against  the  latter,  to  James  Thompson,  the 
appellant  herein,  and  on  the  1st  of  August,  1863,  the  sherifE 
made  him  a  deed.     The  other  undivided  half  of  the  patent 
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title  passed  by  several  conveyances  from  Mason  to  Knight,  in 
whom  it  vested  on  the  4:th  of  June,  1864.  Before  Mason  con- 
veyed the  second  undivided  half,  he  had  an  understanding 
with  Holloway  and  Boggess,  that  the  purchase  by  them  of  the 
tax  title  from  Bruen  should  be  for  their  common  benefit,  and 
he  paid  them  $250  as  his  share  of  the  purchase  money. 

It  appears,  then,  that  in  1864,  Thompson  claimed  an  undi- 
vided half  of  the  land  under  the  patent  title,  derived  from 
Mason  through  Holloway  and  Boggess,  and  Knight  the  other 
undivided  half  under  the  same  title,  derived  from  Mason, 
through  another  channel,  and  both  had  an  equal  equitable 
interest  in  whatever  rights  Holloway  and  Boggess  held  under 
their  contract  with  Bruen  for  the. tax  title. 

The  land  in  the  mean  time  had  remained  vacant,  and  on 
the  12th  of  October,  1864,  Benjamin  Lombard  jr.,  made  a 
quitclaim  deed  to  Otis  A.  Turner,  purporting  to  convey  the 
land,  but  without,  so  far  as  this  record  discloses,  having  any 
pretense  of  title,  and  on  the  next  day  Turner  took  possession, 
and  put  one  Taft  thereon  as  his  tenant.  This  being  done,  Tur- 
ner at  once  proceeded  to  Quincy,  and  there  saw  Moore  & 
Sherman,  the  successors  of  Moore,  Morton  &  Co.,  for  the 
purpose  of  buying  the  Bruen  tax  title. 

Holloway  and  Boggess  had  made  no  payment  upon  their 
contract  with  Bruen  since  it  was  made,  a  period  of  about 
eight  years.  From  April,  1860,  up  to  this  date,  Moore  & 
Sherman  had  made  repeated  applications  for  payment,  but  in 
vain.  They  had  the  deed  of  Bruen  ready  for  delivery  on 
payment  of  the  purchase  money.  Holloway  and  Boggess 
had  became  insolvent  in  1860. 

The  contract  of  Bruen  was  in  this  condition  when  Turner 
called  on  his  agents  to  buy  the  tax  title.  They  at  once  wrote 
Bruen  informing  him  of  the  insolvency  of  Holloway  and 
Boggess,  the  apparent  hopelessness  of  payment  from  them, 
of  the  occupancy  of  the  land,  which  they  state  to  be  under 
the  patent  title,  and  of  the  application  by  the  occupant  to  buy 


128  Thompson  v.  Bkuen  ei  al.  [Sept.  T. 

Opinion  of  the  Court. 

the  tax  title.  Bruen  replied,  authorizing  them  to  sell.  Before, 
however,  they  had  acted  under  his  letter.  Knight  had  learned 
that  possession  had  been  taken  of  the  land,  and  supposing  it 
was  In  some  way  connected  with  the  tax  title,  he  went  to 
Quincy,  saw  Moore  &  Sherman,  explained  his  connection 
with  the  land,  and  obtained  from  them  a  month's  indulfrence 
for  paying  the  amount  due,  within  which  time  he  promised  it 
should  be  paid. 

Soon  after  this,  Turner  and  Lombard  saw  Kniglit  and  it  was 
arranged  between  them,  that  Turner  and  Lombard  should 
advance  the  money  for  the  purchase  of  the  tax  title  ;  that  it 
should  be  conveyed  to  Turner;  that  Knight  should  convej^  his 
patent  title  to  Turner  as  securitj'  for  the  money  thus  advanced, 
and  that  on  Knight's  refunding  to  Turner  one-half  the  sum 
advanced.  Turner  should  convey  to  him  one  half  of  both  titles. 
Turner  and  Knight  went  together  to  Quincy,  saw  Moore  & 
Sherman,  and  carried  out  this  arrangement,  Turner  paying  the 
money  and  receiving  the  deed  formerly  sent  by  Bruen,  the 
blank  left  at  its  execution  for  the  name  of  the  grantee  being 
filled  up  with  his  name. 

Sometiilie  in  the  ensuing  winter,  Holloway  went  to  Quincy 
with  money  furnished  him  by  appellant,  Thompson,  tendered 
payment  to  Moore  &  Sherman,  which  was  refused,  and  there- 
upon Thompson  filed  this  bill,  making  parties,  Turher,  Bruen, 
Knight,  Benjamin  Lombard,  David  Lombard,  to  whom 
Turner  subsequently  conveyed,  and  Taft,  the  occupant.  The 
bill  prays  that  the  title  obtained  by  Turner  be  set  aside,  that 
Bruen  be  decreed  to  convey  an  undivided  half  of  the  tax  title 
to  complainant,  and  that  partition  be  made  between  Knight  and 
complainant,  and  the  latter  put  in  possession  of  his  portion 
of  the  premises.  The  court,  on  the  hearing,  decreed  the 
payment  by  Turner  to  the  complainant,  of  the  §170  paid  by 
Holloway  and  Boggess  to  Bruen  on  the  making  of  the  con- 
tract in  1856,  with  interest  from  the  date  of  payment,  but 
denied  all  other  relief,  and  tlie  complainant  appealed. 
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It  is  urged  by  counsel  for  appellant,  that  t.iis  is  not  to  be 
viewed  as  a  bill  for  specific  perfonnance  against  Brnen,  but 
rather  as  a  proceeding  to  compel  Turner  and  the  Lombards  to 
give  np  a  title  which,  it  is  alleged,  was  really  obtained  by 
them  under  the  contract  of  Holloway  and  Boggess.  It  is 
insisted  that  the  deed  was  made  to  Turner,  not  as  a  rescission 
of  that  contract,  but  in  execution  of  it,  and  that  Turner  pro- 
cured the  deed  to  be  made  in  his  name  by  fraudulent  represen- 
tations. 

The  theory  that  the  deed  was  made  as  an  execution  of  the 
contract  with  Holloway  and  Boggess,  is  not  sustained  by  the 
proof.  It  appears  by  the  testimony  of  both  Mooi'e  and. 
Knight,  that  the  claims  of  Holloway  and  Boggess  were  can- 
vassed by  the  parties  when  the  deed  was  made,  and  Moore  & 
Sherman  insisted  their  rights  were  lost  by  non-compliance  with 
the  terms  of  the  contract,  and  that  they,  Moore  &  Sherman, 
could,  as  agents  of  Bruen,  sell  to  whomsoever  they  pleased. 
They  supposed,  in  selling  to  Turner,  they  were  cutting  off  all 
claims  on  the  part  of  Holloway  and  Boggess,  and  intended  so 
to  do.  The  old  contract  cut  no  further  figure  in  the  new  sale 
than  this:  they  knew  Bruen,  from  his  answer  to  their  recent 
letter,  would  be  content  with  a  sale  to  any  person  by  which  he 
would  realize  the  same  amount  that  he  would  have  realized 
if  the  first  contract  had  been  cari-ied  out,  and  they  merely 
referred  to  that  as  a  basis  for  fixing  the  price  on  the  new  sale ; 
but  that  the  deed  was  regarded  as  an  execution  of  the  old  con- 
tract, or  that  the  agents  of  Bruen  supposed  they  were  not 
rescinding  it  in  selling  to  Turner,  and  annulling  all  claims  of 
Holloway  and  Boggess,  is  clearly  contradicted  by  the  evi- 
dence. 

Were  there,  then,  any  fraudulent  representations  by  Turner 
in  procuring  this  deed,  which  entitle  the  complainant  to 
relief?  The  record  shows  none,  whatever.  When  Turner 
made  his  first  application  to  Moore  &  Sherman  to  purchase 
the  tax  title,  and  claimed  to  be  in  possession,  as  he  was,  he 
17  —  40x11  Ir,L. 
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may  also  have  claimed  to  have  had  the  patent  title,  though 
the  only  proof  to  that  effect  is  the  statement  in  the  letter 
of  October  15fh,  1864,  from  Moore  &  Sherman  to  Brnen, 
that  the  occupant  was  in  possession  under  the  patent  title. 
They  do  not  even  say  that  the  occupant  had  so  stated,  and  it 
may  have  been  merely  a  conjecture  of  their  own.  But,  how- 
ever this  may  be,  when,  subsequently.  Turner  and  Knight 
called  and  the  sale  was  really  made  to  Turner,  and  the  deed 
delivered  to  him,  it  is  not  claimed,  and  there  is  no  ground  in  the 
record  for  claiming  that  any  false  statements  wei'e  made  by 
Turner,  or  any  deceit  practiced.  Moore  &  Sherman  had  already 
been  informed  by  Knight,  at  his  lirst  interview  with  them,  that 
he  and  Thompson  claimed  the  patent  title.  From  the  fact  that 
Turner  was  now  acting  in  concert  with  Knight,  it  was  clear  he 
had  made  some  arrangement  satisfactory  to  the  latter,  and  it 
was  understood  by  all  parties  that  all  rights,  either  of  Hollo- 
way  and  Boggess,  or  their  grantees,  under  the  old  contract 
would  be  destroyed  by  their  new  deed.  All  that  Moore  & 
Sherman  desired  to  do,  was,  to  sell  the  tax  title  of  their  princi- 
pal to  any  one  who  would  pay  for  it  such  a  price  as  to  secure 
him  from  any  loss  in  consequence  of  their  failure  to  collect 
from  Holloway  and  Boggess,  knowing,  as  stated  in  their  letter 
to  Bruen,  that  they  could  not  by  means  of  that  title  evict  an 
occupant. 

If,  then,  the  sale  to  Turner  was  made  as  a  rescission  of  the 
old  contract,  and  if  no  fraudulent  representations  were  made  by 
him,  nor  any  deceit  practiced,  the  only  remaining  question  is, 
whether  the  mere  fact  that,  when  he  bought,  he  knew  of  the 
outstanding  contract  to  Holloway  and  Boggess,  rendered  his 
purchase  illegal,  and  would  justify  a  court  of  chancery  in  can- 
celling his  deed.  This  brings  us  to  the  question  of  speciiio 
performance,  for  it  is  self-evident  if  the  appellant  had  no  right 
to  compel  a  deed  from  Bruen  at  the  time  of  the  sale  to  Turner, 
he  can  not  compel  the  latter  to  relinquish  his  title  merely 
because  he  bouc-ht  with  notice  of  the  old  contract.     If  Bruen 
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cbnld  treat  the  right  of  HolloM^ay  and  Boggess  to  a  specific  per- 
formance as  lost  by  their  failure  to  perform,  and  if  he  was  at 
liberty  to  sell  to  another,  then  clearly  the  knowledge  of  the 
contract  would  not  make  it  improper  for  another  to  buy. 

Questions  of  specific  performance  have  been  so  often  before 
this  court,  and  the  leading  principles  M^hich  govern  them  are 
so  well  settled,  that  it  is  hardly  necessary  to  cite  the  authori- 
ties. In  this  case,  it  is  true^  time  was  not  made  specifically  of 
the  essence  of  the  contract,  and  thei'e  was  no  clause  of  forfeit- 
ure, but  a  court  of  equity  will  not  decree  a  specific  perform- 
ance, even  of  contracts  which  have  no  such  provision,  if  the 
purchaser  has  been  guilty  of  gross  and  inexcusable  laches 
in  performing  his  part  of  the  agreement.  That  there  was 
such  laches  in  the  present  case,  admits  of  no  denial.  The 
only  payment  ever  made  by  the  purchasers  was  that  made  in 
1856,  when  the  contract  was  executed.  The  last  payment 
fell  due  in  1858.  The  agents  of  Bruen  had  his  deed  ready 
for  delivery  from  the  first.  In  1860  they  began  to  press  for 
payment,  and  continued  to  do  so,  but  without  avail  until  they 
sold  the  land  to  Turner.  In  this  alone  tliere  was  g]-eat  laches 
on  the  part  of  the  purchasers ;  but  there  are  other  features  in 
the  case  which  render  it  more  inexcusable,  and  made  the 
subsequent  sale  to  Turner  necessary  for  Bruen's  protection. 
Neither  Holloway  and  Boggess,  nor  any  one  under  them,  had 
taken  possession  of  the  land,  but  they  had  allowed  a  third  per- 
son to  enter.  They  had  become  insolvent,  so  that  their  per- 
sonal liability  on  the  contract  was  valueless  to  Bruen.  The 
title  of  Bruen  was  a  tax  title  of  the  years  1823  and  1833,  and 
was  therefore  worthless  as  a  title,  unless  accompanied  by  pos- 
session in  such  way  as  to  create  a  bar  under  the  statute  of 
limitations.  Thompson,  as  a  purchaser  under  the  judgrnent 
and  execution  against  Holloway,  would  not  be  bound  by  the 
covenants  in  the  contract  of  Holloway  and  Boggess  with  Bruen,' 
Bruen,  therefore,  to  secure  his  purchase  money,  had  only 
the    personal   liability  of    his    insolvent   purchasers,    as    his 
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title  gave  him  no  lien  on  the  land,  and  would  not  enable 
him  to  evict  the  intruder  whom  the  purchasers  had  permitted 
to  enter.  To  hold  that,  under  such  circumstances,  Bruen  was 
not  at  liberty  to  sell  in  1864  to  Turner,  leaving  Holloway 
and  Boggess  at  liberty  to  assert  whatever  legal  rights  they 
might  have  against  him  for  the  instalment  of  the  purchase 
money  already  paid,  and  which,  in  this  case,  the  court  has 
decreed  to  them  with  interest,  would  be  to  hold  that  one 
party  to  a  contract  may  violate  it  with  impunity,  neither 
impairing  his  own  rights  under  it,  nor  giving  the  other  party 
liberty  to  protect  himself  against  irreparable  loss.  The  law 
does  not  thus  hold. 

Again,  how  is  the  new-born  eagerness  of  the  appellant  to 
pay  the  amount  due  on  this  contract  in  the  winter  of  1864-5 
to  be  explained  1  He  had  learned,  probably,  that  possession 
had  been  taken,  and  either  knew  or  feared  that  it  was  under 
the  tax  title.  This  might  jeopardize  his  patent  title,  and  then 
it  is  that  he  comes  forward  and  offers  to  perform.  After  four 
or  five  years  of  unavailing  effort  on  the  part  of  Bruen'a 
agents  to  obtain  payment,  and  having  recourse  only  against 
insolvent  purchasers,  must  we  not  doubt  whether  this  offer  to 
perform  would  ever  have  been  made,  if  Bruen  had  ,not  been 
at  liberty  to  sell  his  tax  title  to  a  third  person. 

There  is  another  feature  in  this  case  damaging  to  the  claim 
set  up  in  this  bill.  Knight  was  the  equitable  owner  of  an 
undivided  moiety  of  the  interest  arising  under  this  contract, 
and  his  grantor,  Mason,  had  long  since  paid  to  Holloway  and 
Boggess  one-half  the  purchase  money.  Instead  of  paying 
this  money  to  Bruen,  they  had  put  it  in  their  own  pockets, 
thereby  doing  an  equal  wrong  to  Bruen  and  to  Mason,  and 
those  claiming  under  him.  Knight,  thus  circumstanced,  waa 
at  liberty  to  resort  to  any  honest  means  for  his  own  security, 
without  regard  to  the  interests  of  Holloway  and  Boggess,  and 
for  this  purpose  he  made  the  arrangeraen  t  with  Turner,  and 
was  present,  consenting  to  the  sale  to  him. 
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We  can  find  no  where,  in  all  the  details  of  this  transaction, 
anything  to  relieve  Hollowaj  and  Boggess  from  the  charge 
of  gross  laches ;  and  we  can  hardly  resist  the  conclusion  that 
they  had  abandoned  all  intention  of  paying  the  amount  due 
until  awakened  to  the  importance  of  doing  so  by  the  fear 
that  their  patent  title  would  become  worthless.  This  view 
is  strengthened  by  the  testimony  of  Boggess  himself,  who 
Bwears  that  after  the  last  payment  was  due,  he  "  went  to 
Quincy  to  pay  off  the  contract,  but  appropriated  the  money 
otherwise,  and  no  further  attempt  was  made  by  the  firm,  so 
far  as  he  knew,  to  pay  it."  He  retired  from  the  firm  in  1860, 
and  parted  then  with  his  interest  in  the  contract.  He  gives 
as  a  reason  why  the  contract  was  not  paid,  while  he  was  in 
the  firm,  that  they  thought  it  of  no  value,  and  in  an  inter- 
view with  Holloway — we  suppose  subsequently  to  the  disso- 
lution— ^he  told  him  he  would  not  pay  if  in  his  place;  to 
which  Holloway  made  no  reply. 

If  Benjamin  Lombard  had  no  claim  to  this  land  when  he 
conveyed  to  Turner,  and  this  record  discloses  none,  the  making 
of  that  deed,  and  the  taking  possession  by  Turner,  must  be 
considered  as  steps  taken  by  them  with  a  view,  probably,  of 
purchasing  a  title  subsequently,  under  which  they  could 
defend  their  possession,  and  making  use  of  their  possession 
as  a  means  of  buying  the  title  at  a  lower  rate. 

If  such  was  their  scheme,  it  was  morally  censurable,  and  the 
entry  of  Turner  was  a  trespass  upon  the  rightful  owner,  for 
which  the  law  furnished  a  remedy,  but  with  which  we  have 
nothing  to  do  in  this  proceeding.  This  trespass  did  notafi*ect 
the  relations  existing  between  Bruen  and  Holloway  and  Bog- 
gess, under  their  contract,  nor  excuse,  in  any  way,  the  gross 
laches  of  the  latter.  It  impaired  the  security  of  Bruen,  but 
he  is  not  here  complaining.  It  certainly  did  not  restore  to 
Holloway  and  Boggess  the  right  which  tliey  had  already  lost 
by  their  own  gross  laches,  to  insist  on  a  specific  performance 
of  their  contract  with  Bruen.     Nor  did  it  take  from  Lombard 
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and  Turner  the  right  to  buy  Bnien's  title — a  right,  it  was 
most  important  to  Brucn,  they  should  exercise.  To  hold  they 
lost  that  right  by  their  trespass,  would  be  to  sacrifice  Biuen^ 
who  has  been  guilty  of  no  default,  to  the  interest  of  Holloway 
and  Boggess,  who  have  been  grossly  indifferent  to  the  obli- 
gations of  their  contract.  The  acts  of  Lombard  and  Turner 
undoubtedly  resulted  in  a  loss  to  Holloway  and  Boggess,  or 
to  the  complainant,  their  grantee ;  but  this  loss  is  directly 
chargeable  to  themselves,  and  their  disregard  of  their  cove- 
nants.  Great  indulgence  had  been  shown  them  by  Bruen,  and 
if  they  ultimately  lose  the  land,  the  fault  must  lie  at  their  own 
door.  Bruen  had  the  right  to  sell,  and  Turner  and  Lombard 
the  right  to  buy.  They  had  such  right  before  the  entry  of 
Turner,  and  this  entry  did  not  destroy  it.  It  may  have  enabled 
them  to  buy  of  Bruen  on  better  terms,  but  with  that,  this 
complainant  is  not  concerned.  It  did  not  make  their  purchase 
fraudulent,  nor  furnish  any  ground  upon  which  the  title  can 
be  taken  from  them.     The  decree  must  be  affirmed. 

Decree  affirmed. 


HiLDEBEANDT  AuGUST  VoN  GlAHN. 

V. 

Matilda  Von  Glahn. 

L  Instructions— tHMst  embrace  tlie  issues  presented  by  the  proofs.  In  a  suit  for  a 
dlvoroe  upon  the  ground  of  extreme  and  repeated  cruelty,  where  the  main  issue 
presented  by  the  proof  was,  whether  the  complainant  had  been  guilty  of  like 
conduct,  or  of  conduct  which  provoked  the  acts  charged,  it  was  error  for  the 
court  to  instruct  the  Jury,  "that  if  tliey  find  that  the  defendant  has  been  guilty 
of  extreme  and  repealed  cruelty,  they  should  And  for  complainant,"  as  such  an 
instruction  presents  only  a  partial  view  of  the  case,  and  in  the  absence  of  any 
explanatory  clause,  wholly  ignores  the  question  presented  by  the  evidence. 
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ft.  Divorce — mere  physical  aimfort—no  ground  for  divorce.  And  an  instruc- 
tion is  equally  erroneous  which  makes  the  right  of  the  complainant,  in  a  suit 
brought  by  the  wife,  to  a  verdict,  depend  on  her  mere  physical  comfort. 

3.  SAMK—viotive  for  vifAence  done— a  material  subject  of  examination.  In  such 
case,  it  was  error  for  the  court  to  instruct  the  jury,  "  that  where  violence  is  used, 
;t  is  immaterial  what  the  motive  was."  The  motive  is  a  most  material  subject  of 
examination.  No  court  will  dissolve  the  marriage  tie  at  the  prayer  of  the  wife, 
because  of  violence  provoked  by  her  own  misconduct,  even  though  such  violence 
should  proceed  to  blows. 

4.  Same— iVo  degree  of  provocation  vAll  excuse  a  blow  given  in  a  mode  to  endanger 
life  or  limb — except  in  what  case.  Where  a  blow  is  given  in  a  mode  to  endanger 
life,  or  cause  a  serious  bodily  injury,  unless  given  in  strict  defence  of  life  or 
limb,  no  degree  of  provocation  can  excuse  the  act. 

5.  Witness— coicerui/ifif  impeachment  of.  Where  a  person,  on  her  examina- 
tion as  a  witness,  swore  to  certain  facts,  and  to  impeach  her  testimony  an  affi- 
davit was  introduced  made  by  her  previous  to  her  examination  on  the  trial,  in 
which  she  swore  to  a  state  of  facts  totally  opposed  to  her  testimony,  it  was  error 
for  the  court  to  instruct  the  jury,  evidence  having  been  introduced  to  show  that 
she  did  not  comprehend  the  statements  of  the  affidavit,  that,  if  the  witness  did 
not  understand  the  whole  import  of  the  facts  stated  in  the  affidavit,  they  were  to 
give  it  no  effect ;  because  the  rule  is,  if  the  witness  swore  knowingly  to  any  one 
statement  in  the  affidavit,  and  testified  differently  concerning  the  same  matter, 
to  such  extent  her  testimony  was  impeached. 

6.  Divorce— concermng  defences  to  suit  for-^when  conspiracy  i»  charged— a  faii 
ure  to  siuitaUi-^iiicurs  no  peril.  Where  a  defendant  in  a  suit  for  divorce, 
charges  the  complainant  with  having  conspired  with  other  members  of  her 
family  to  procure  the  divorce,  as  a  means  of  obtaining  money  from  him  by  way  of 
alimony,  the  failure  to  sustain  such  charge  of  conspiracy  constitutes  no  additional 
act  of  indignity,  to  be  taken  into  account  by  a  jury  in  rendering  their  verdict. 

7.  Alimony— 171  what  cases— the  allowance  of  property  absolutely— will  not  be 
sanctioned.  Where  the  property  of  the  husband  was  accumulated  by  him  before 
marriage,  and  the  wife  brought  no  property  to  him  upon  the  marriage,  it  would 
be  unjust  to  decree  to  her  as  alimony,  after  decree  of  divorce  pronounced,  a  large 
amount  of  the  husband's  property,  absolutely. 

8.  Same— ooTiaf  considered  the  better  practice  in  such  case.  In  such  case  the  ali- 
mony should  be  left  in  such  shape  that  it  can  be  reduced,  or  withdrawn,  in  case 
the  wife  should  misconduct  herself,  and  the  statute  evidently  contemplated  an 
allowance  to  be  paid  at  stated  intervals  for  the  wife's  support,  which,  in  the 
present  case  is  regarded  as  the  better  practice;  there  being  no  difficulty  in 
making  the  payment  of  such  allowance  secure. 
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9.  Verdict— s/iouJd  embrace  a  finding  upon  each  issue  raised  by  the  pleadings  and 
proof.  In  cases  of  this  character,  it  would  tend  to  promote  justice,  and  greatly 
aid  the  court  in  its  decree,  if  the  jury  were  instructed  to  find  upon  each  issue 
raised  by  the  pleadings  and  proof,  instead  of  finding  a  general  verdict. 

Appeal  from  the  Superior  Court  of  Chicago. 

i'he  facts  in  this  case  are  suthciently  stated  in  the  opinion. 

Messrs.  Knowlton  &  Jamieson  and  Messrs.  Miller,  Van 
Akman  &  Lewis,  for  the  aj)penant. 

Mr.  James  L.  Stark  and  Mr.  D.  Goodwin,  Jr.,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  divorce,  brought  by  Matilda  Yon  Glahn 
against  August  Yon  Glahn,  her  husband.  The  bill  charges 
extreme  and  repeated  cruelty  inflicted  by  means  of  violence 
towards  the  person  of  the  wife,  accompanied  with  abusive 
language,  and  also  charges  the  defendant  with  having 
neglected  to  furnish  suitable  food,  clothing,  medical  attend- 
ance, and  other  necessaries  in  sickness.  The  answer  denies 
all  the  charges  of  the  latter  character,  and  it  denies  the 
physical  violence  except  so  far  as  it  was  properly  induced  by 
the  insulting  and  violent  acts  of  the  complainant,  against 
whom,  by  way  of  recrimination,  and  also  as  justifying  the 
violence  of  the  defendant,  it  chai-ges  acts  of  cruelty,  and 
language  of  the  most  insulting  character.  There  was  a 
general  replication,  and  the  issue  was  submitted  to  a  jury, 
who  found  a  general  verdict  against  the  complainant.  The 
court  thereupon  pronounced  a  decree  of  divorce,  and  at  a  sub- 
sequent day  awarded  alimony.  The  defendant  prosecuted  an 
appeal  from  both  decrees. 
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The  counsel  for  appellant  rely  chiefly  upon  alleged  errors 
in  the  instructions  given  for  the  complainant,  as  a  ground  for 
reversal.  The  counsel  for  appellee  urge,  if  there  was  error  in 
the  instructions,  it  could  have  worked  the  defendant  no  injury, 
as  the  verdict  was  plainly  right  upon  the  evidence,  and  could 
not  have  been  otherwise.  In  this  we  do  not  concur  with  the 
counsel  for  the  appellee.  We  have  found  it  extremely  difiicult 
to  arrive  at  a  satisfactory  conclusion  upon  this  evidence.  It  is 
not  only  contradictor}^  in  the  highest  degree,  but  tliere  is  much 
of  it,  on  both  sides,  which  should  clearly  be  received  with  great 
caution  and  suspicion.  As  we  remand  this  case  for  another 
trial,  it  would  not  be  proper  for  us  to  express  our  opinion  as  to 
whether  the  verdict  rendered  was  right  or  wrong,  but  we  have 
no  hesitation  in  saying  that  the  case  does  not  belong  to  that 
class  in  which  it  is  the  practice  of  this  court  to  refuse  to  reverse, 
notwithstanding  error  in  the  instructions,  because  the  verdict 
was  plainly  right. 

There  are,  however,  some  facts  in  this  case  proven  beyond 
controversy.  The  appellant  did,  undoubtedlj^,  on  several 
occasions,  strike  his  wife,  and  in  one  instance,  at  least,  the 
blows  were  sufficiently  severe  to  leave  their  marks  upon  her 
breast  for  days  thereafter.  On  the  other  hand,  it  is  proven, 
with  equal  clearness,  that  the  appellee,  on  several  occasions, 
spit  in  the  face  of  her  husband,  and  applied  to  him  opprobri- 
ous epithets.  It  is  also  clear  that  both  parties  were  persons 
of  violent  and  unrestrained  passions.  They  w-ere  married  in 
the  year  1863,  and  for  some  time  resided  in  the  family  of 
appellee.  Quarreling  began  between  them  soon  after  the 
marriage,  and  other  members  of  the  family  of  appellee  par- 
ticipated in  the  disputes  and  blows. 

These  are  the  general  facts  proven  beyond  controversy.  In 
the  details  of  the  evidence  showing,  or  offered  for  the  purpose 
of  showing,  where  the  responsibility  for  tliese  disgraceful 
events  actually  lay,  there  is,  as  already  remarked,  an  irrecon- 
cilable conflict.  There  arc  witnesses,  called  by  the  complainant, 
18— 40th  III. 
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who  testify  to  the  most  brutal  conduct  on  the  part  of  the 
husband,  while  there  are  others,  called  bj  the  defendant,  who 
swear  to  acts  of  equal  indignity,  and  almost  equal  violence,  on 
the  part  of  the  wife,  who  is  proven  to  have  been  a  person  of 
strong  physical  frame. 

In  a  case  so  clouded  by  contradictory  evidence,  and  espe- 
cially in  one  presenting  the  issues  submitted  to  the  jury  on 
this  record,  it  was  of  the  utmost  importance  that  the  jury 
should  be  very  plainly  and  clearly  instructed  as  to  the  law. 
When  a  case  of  this  character  is  submitted  to  a  jnvy  to  find 
merely  a  general  verdict,  upon  which  the  fact  of  divorce  is  to 
turn,  .they  are  vei-y  liable  to  be  impressed  by  the  idea  that  it  is 
better  for  both  parties  that  a  divorce  should  be  decreed,  and  to 
allow  that  consideration  to  inliuence  their  verdict,  without 
knowing  or  remembering  what  grave  consequences,  in  respect 
of  alimony  and  the  custody  of  the  children,  a  verdict  for  the 
complaining  party  may  draw  after  it. 

The  first,  second,  and  third  instructions  given  to  the  jury  in 
this  case  for  the  complainant,  were  as  follows  : 

1.  "  That  if  they  find  that  the  defendant  has  been  guilty  of 
extreme  and  repeated  cruelty,  it  is  their  duty  to  find  and 
return  a  verdict  for  the  complainant;  and  that  in  arriving  at 
this  conclusion,  it  is  their  duty  to  take  from  the  court,  as  a 
matter  of  law,  what  constitutes  extreme  and  repeated  cruelty." 

2.  "  That  if  they  find  tliat  violence  has  been  once  actually 
shown,  then  they  may  take  into  account  all  other  cruelty, 
whether  addressed  to  the  body  or  mind ;  and  if  they  find  that 
the  physical  existence  or  comfort  of  the  complainant  demands 
a  separation  on  the  ground  of  real  physical  safety,  then  they 
should  return  a  verdict  for  the  complainant." 

3.  "That  the  jurors  are  not  to  look  solely  to  the  motive 
whence  the  harm  proceeds ;  and  that  when  violence  is  used, 
it  is  immaterial  what  the  motive  was.  That  a  blow,  a  pinch, 
choking,  or  any  other  force,  is  sufficient,  and  that,  in  connec- 
tion Willi  any  such  violence,  they  may  take  into  account   the 
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■witliboldiiig  of  proper  food,  and  necessary  medical  assistance 
in  sickness." 

We  think  these  instructions  tended  to  mislead  the  jnrj, 
because  founded  upon  a  partial  view  of  the  case,,  and  making 
their  verdict  to  turn  upon  only  one  of  the  issues  before  them. 
It  was  the  duty  of  the  jury  first  to  inquire  whether  acts  of  vio- 
lence, or  any  other  acts  amounting  to  extreme  cruelty,  had 
been  committed  by  the  defendant  upon  the  complainant ;  and 
secondly,  if  such  acts  had  been  committed,  whether  the  com- 
plainant had  been  guilty  of  like  conduct,  or  of  conduct  which 
might  be  reasonably  expected  to  provoke  the  acts  charged 
against  the  husband.  The  last  was  really  the  main  issue  pre- 
sented by  the  evidence,  and  the  one  upon  which  an  intelligent 
verdict  of  the  jury  was  most  needed.  It  may  be  said  that  the 
first  of  these  instructions  was  not  erroneous  in  telling  the  jury 
to  find  for  the  complainant,  if  the  defendant  had  been  guilty 
of  extreme  and  repeated  cruelty,  because  acts  of  violence 
would  not  be  cruelty,  in  the  eyes  of  the  law,  if  they  had  been 
provoked  by  similar  acts,  or  by  acts  of  great  indignity  and 
insult,  and  if  they  were  not  out  of  all  proportion  to  the  provo- 
cation. But  in  the  absence  of  any  explanatory  clause,  a  jury 
would  understand  this  instruction  as  ignoring  wholly  the 
question,  whether  the  complainant  had  been  guilty  of  like 
cruelty  towards  the  defendant,  or  had  given  provocation  to  him 
by  her  own  misconduct. 

The  second  instruction  is  somewhat  ambiguous,  and  may  be 
understood  in  a  sense  that  would  render  it  unobjectionable, 
though,  so  far  as  it  makes  the  right  of  the  complainant  to  a 
verdict  depend  on  her  mere  physical  comfort,  it  was  erroneous. 

But  no  explanatory  criticism  can  remove  the  objections  to 
the  third.  In  that  the  jury  are  distinctly  told,  "  when  vio- 
lence is  used,  it  is  immaterial  what  the  motive  was."  By  the 
term  motive,  we  understand  the  court  to  mean  the  induce- 
ment or  moving  cause.  But  whether  used  in  reference  to  the 
cause  which  provoked  the  violence,  or  the  object  the  defendant 
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had  in  view  in  inflicting  it,  it  is  in  this  case  a  most 
material  subject  of  examination.  It  was  the  motive  which 
gave  its  moral  complexion  to  the  act.  That  violence  to  the 
extent  of  blows,  had  been  inflicted  bj  the  defendant  on  the 
person  of  the  complainant,  had  been  clearly  proven.  The 
question  was,  whether  that  violence  had  been  inflicted  under 
wanton  provocation  on  the  part  of  the  complainant,  and  was 
only  the  working  of  ordinary  human  passions  brought  into 
exercise  by  her  misconduct,  and  whether,  if  it  had  been  thus 
induced,  it  was  out  of  all  reasonable  proportion  to  such  provo- 
cation. This  is  the  very  marrow  of  the  case.  The  law  upon 
this  point  is  not  a  subject  of  dispute.  Undoubtedly  there  are 
some  men,  and  it  is  to  be  hoped  there  are  very  many,  in 
whom  the  reverence  for  womanhood  is  a  sentiment  so  power- 
ful, that  no  insult  or  violence  coming  from  a  woman,  and 
stopping  short  of  imminent  danger  to  life  or  limb,  could  extort 
from  them  a  blow — certainly  not,  if  the  offender  is  a  wife  and 
the  mother  of  their  children.  From  a  field  of  combat  where 
a  woman  is  the  opposing  party,  there  is  no  dishonor  in  retreat. 
But  while  we  may  censure  a  husband  who  allows  himself  to 
be  provoked  by  his  wife  to  blows,  the  law  of  divorce  is  not 
administered  upon  these  principles.  The  common  law  right 
of  the  husband  to  chastise  the  wife  has  been  justly  repudiated 
in  the  American  courts.  Yet  no  court  has  dissolved  the  mar- 
riage tie,  at  the  prayer  of  the  wife,  because  of  violence  pro- 
voked by  her  own  misconduct,  even  though  such  violence 
should  proceed  to  blows.  As  was  very  wisely  said  by  Sir 
William  Scott,  afterwards  Lord  Stowell,  in  Warring  v.  War 
Ting,  2  Fhillim.  132  :  "  The  remedy  is  in  her  own  power  ;  she 
has  only  to  change  her  conduct ;  otherwise  the  wife  would 
have  nothing  to  do  but  to  misconduct  herself,  provoke  ill- 
treatment,  and  then  complain."  Still,  even  in  cases  where 
the  wife  has  been  at  fault,  the  violence  of  the  husband  must 
not  be  out  of  all  proportion  to  the  provocation,  and  if  it  is  so, 
she  will  be  entitled  to  her  decree.     If  the  husband  has  under- 


1867.]  Yon  Glahn  v.  Yon  Glahn.  141 

Opinion  of  the  Court. 

taken  to  burn  his  wife  alive,  as  alleged  in  Best  v.  Best,  1 
Add.  Ec.  411,  or  to  occasion  a  premature  delivery,  as  charged 
in  Evans  v.  Evans,  1  Hag.  Con.  35,  no  degree  of  provocation 
could  excuse  the  act,  and  the  same  might  be  said  of  a  blow 
given  in  a  mode  to  endanger  life,  or  cause  a  serious  bodily 
injury,  unless  given  in  strict  defence  of  life  or  limb. 

The  Superior  Court  recognized  these  principles  in  the 
fourth  instruction  given  for  the  complainant,  which  was  as 
follows : 

"That  if  the  jurors  find  that  the  defendant  has  been 
guilty  of  extreme  acd  repeated  cruelty,  under  the  instructions 
above  given,  they  should  return  a  verdict  for  the  complain- 
ant, unless  they  find  that  such  cruelty  was  occasioned  by  the 
complainant's  own  misconduct,  and  that  it  is  not  sufllcient  to 
show  misconduct,  in  no  way  proportioned  to  the  cruelty  of 
the  defendant,  and  which  could  not  have  caused  it." 

The  first  instruction  and  this  are  alike,  with  the  exception 
of  the  material  qualification  embodied  in  the  latter  in  refer- 
ence to  the  misconduct  of  the  complainant,  and  the  jury  may 
have  doubted  which  was  to  be  their  guide.  On  the  other 
hand,  the  jury  may  have  understood  from  the  last  instruction, 
and  from  the  sixth  instruction  given  for  the  defendant,  what 
the  rule  of  law  on  this  subject  is,  and  we  might,  in  view  of  all 
these  instructions,  hesitate  to  reverse  the  judgment  on  account 
of  errors  in  the  first  and  third,  were  it  not  that  the  appellant 
has  just  reason  to  complain  of  the  sixth  and  ninth. 

One  Caroline  Kauifman  was  one  of  the  most  material  wit- 
nesses for  the  complainant  in  the  trial.  To  impeach  her  testi- 
mony, the  defendant  put  in  evidence  an  affidavit  made  by  her, 
previous  to  her  examination  as  a  witness,  in  which  she  swore 
to  a  state  of  facts  totally  opposed  to  her  testimony  on  the 
hearing.  The  complainant  introduced  evidence  to  show  she 
did  not  comprehend  the  statements  of  the  affidavit,  and  on 
this  subject  the  court  gave  the  following  instruction : 
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6.  "  That  the  affidavit  of  Katherine  Kauffman,  is  not  evi- 
dence in  this  ease  of  any  distinct  fact  stated  in  it,  and  that  por- 
tion marked  by  the  court  and  read  to  the  jurors,  was  admitted 
only  to  impeach  her  testimony  given  upon  the  stand,  and  that 
in  giving  any  effect  to  it,  they  are  to  look  at  all  the  surround- 
ing circumstances  in  the  making  and  swearing  to  it,  and  that 
if  they  believe,  that  she  did  not  fully  understand  the  whole 
import  of  the  facts  contained  in  it,  then  they  should  not  give 
any  effect  to  it ;  and  if  they  farther  believe  from  the  evidence, 
that  the  defendant,  or  his  assistants,  used  intentional  artifice  to 
get  in  facts  that  she  did  not  fully  understand  the  import  of, 
they  are  at  liberty  to  disregard  the  entire  affidavit." 

The  error  in  this  instruction  consists  in  telling  the  jury,  if 
the  witness  did  not  understand  the  whole  import  of  the  facts 
stated  in  the  affidavit,  they  were  to  give  it  no  effect,  whereas 
the  rule  is,  if  the  witness  swears,  knowingly,  to  any  one  state- 
ment in  the  affidavit,  and  testified  differently  about  the  same 
matter  on  the  trial,  to  that  extent  her  testimony  was  clearly 
impeached.  As  this  witness  was  one  of  the  most  important 
upon  the  trial,  the  error  in  this  instruction  was  material. 

One  of  the  grounds  of  defence  in  the  Superior  Court  was, 
that  the  complainant  had  conspired  with  other  members  of 
her  family  to  procure  this  divorce,  as  a  means  of  obtaining 
money  from  the  defendant  by  means  of  alimony.  Yarious 
instructions  were  asked  by  both  parties  on  this  subject,  and 
among  those  given  for  the  complainant,  was  the  following: 

9.  "  Whether  the  charge  of  conspiracy  is  made  out  or  not, 
is  a  question  for  the  jury  to  determine,  from  the  evidence. 
If  the  charge  is  not  proved,  the  making  of  it  is  an  additional 
act  of  indignity,  and  may  be  taken  into  account  in  rendering 
a  verdict  in  this  case,  in  connection  with  evidence  of  extreme 
and  repeated  cruelty,  as  defined  by  the  court." 

No  authority  has  been  cited  in  support  of  the  latter  branch  of 
this  instruction,  nor  do  we  think  any  can  be  found.  If  a  party 
deems  it  necessary  to  his  defence,  in  a  contest  involving  his 
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good  name,  his  property,  and  the  enstodj  of  his  children,  to 
charge  that  his  wife,  in  bringing  him  before  the  court  upon  an 
accusation  of  treating  her  with  extreme  and  repeated  cruelty, 
is  not  influenced  by  apprehensions  for  her  personal  safety,  but 
by  a  desire  to  secure  a  portion  of  his  property  for  the  benefit 
of  herself  and  her  ftimily,  we  cannot  see  why  he  may  not  make 
that  defence,  with  no  more  peril  to  himself  in  case  he  fails  to 
prove  it,  than  he  would  incur  from  charging  his  wife  with 
having  been  herself  guilty  of  cruelty,  or  other  misconduct, 
by  which  his  violence  has  been  provoked.  The  position  of  a 
party  defending  in  a  proceeding  of  this  character,  would  be 
dangerous  indeed,  if  the  measure  of  the  complainant's  proof 
could  be  filled  up  when  deficient,  by  referring  the  jury  to  the 
fact  that  the  husband,  in  his  defence,  has  charged  his  wife 
either  with  cruelty  towards  him,  or  with  a  conspiracy  to  get  his 
money. 

The  question  of  alimony  has  been  raised  and  discussed  by 
counsel,  and  if  the  jury  on  another  trial  should  find  the  same 
verdict,  the  question  will  again  recur.  But  it  may  recur  on  a 
very  different  state  of  proof,  and  we  deem  it  proper  to  say 
nothing  in  regard  to  the  amount,  and  only  a  few  words  as  to 
the  mode  in  which  it  should  be  allowed.  The  defendant  was 
proved  to  own  property  worth  about  $100,000,  and  the  court 
decreed  as  alimony  twenty  thousand  dollars  in  money,  and 
real  estate  worth  about  ten  thousand.  The  power  to  decree 
alimony  in  this  mode  has  been  sanctioned  by  this  court,  but 
we  do  not  deem  this  a  proper  case  for  its  exercise.  The  estate 
of  the  defendant  had  been  accumulated  by  him  before  his 
marriage.  Her  claim,  therefore,  to  an  absolute  partition  of  it, 
is  by  no  means  the  same,  in  an  equitable  point  of  view,  that 
it  would  be  if  the  property  were  the  product  of  the  joint 
labors  and  economies  of  the  parties  during  their  married  life. 
Neither  did  the  wife  bring  property  to  the  husband  upon  her 
marriage.  It  would  then,  in  our  opinion,  be  unjust  to  give 
her  absolutely  a  large  amount  of  property,  which,  in  the  event 
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of  the  death  of  the  child,  followed  by  her  own  death,  would  go 
to  her  family,  who  are  strangers  to  the  blood  of  the  defendant. 
Or  suppose,  what  would  be  very  likely  to  happen,  that  she 
should  again  marry  and  have  children.  On  her  death,  intest- 
ate, the  children  by  the  second  husband  would  each  have  the 
same  share  of  this  thirty  thousand  dollars  with  the  child  of 
defendant.  Why  should  this  complainant  be  provided  more 
liberally  out  of  her  husband's  estate,  than  she  would  be  if  they 
had  led  a  peaceful  life,  and  she  were  now  a  widow  ?  The 
statute  provides  that  the  court  "may,  on  application,  from 
time  to  time,  make  such  alterations  in  the  allowance  of  alimony 
aud  maintenance,  as  shall  appear  reasonable  and  proper." 
This  is  the  practice  of  the  English  courts,  and  one  object  is, 
to  leave  the  alimony  in  a  sliape  where  it  can  be  reduced  or 
withdrawn  in  case  the  wife  should  conduct  herself  impro- 
perly. Although  the  husband  may  have  no  right  to  complain, 
the  duty  of  the  court  to  the  child  might  require  the  alimony 
to  be  withheld.  The  statute  evidently  contemplated  an  allow- 
ance to  be  paid  at  stated  intervals  for  the  wife's  support,  and  in 
the  present  case,  as  it  is  now  before  us,  we  should  regard  this 
as  the  better  practice.  There  seems  to  be  no  difficulty  in 
making  the  payment  of  such  an  allowance  secure. 

We  would  remark  in  conclusion,  that  although  the  practice 
of  submitting  a  case  of  this  kind  to  a  jury  to  find  a  general 
verdict,  is  common,  yet  it  would  tend  to  promote  justice,  and 
greatly  aid  the  court  in  its  decree,  if  the  jury  were  instructed 
to  find  upon  each  issue  raised  by  the  pleadings  and  proof. 

The  decrees  of  divorce  and  for  permanent  alimony  must  be 
reversed,  and  the  cause  remanded. 

Decree  reversed. 


1867.]  CusiiMAN  et  al.   v.  Hayes.  145 

Syllabus. 


William  H.  W.  Cushman  et  al. 

V. 

Heney  Hayes. 

1.  CotfTRAcr— construction  of —warehousemen.  The  plaintiff  stored  corn  la 
the  defendants'  warehouse,  and  took  from  them  an  agreement  as  follows  :  "Feb- 
ruary 9, 1869  ;  we  hereby  agree  to  store  ear  corn  for  Henry  Hayes  till  the  first  of 
June  next,  for  three  cents  per  bushel ;  two  cents  for  shelling  ;  and  receiving  75 
pounds  and  deliver  58  pounds.  If  sold  before  the  first  of  June,  we  are  not  to 
charge  for  shelling ;  if  not  sold  by  the  first  of  June,  we  are  to  charge  X  per  cent, 
per  month  till  it  is  sold.    The  corn  to  be  good  and  merchantable. 

(Signed,)  CUSHMAN  &  VORCE." 

Held,  that  the  contract  contemplated  a  storage  beyond  June,  1860. 

2.  Such  a  contract  would  not  continue  for  an  indefinite  time  wholly  on  the 
will  of  the  plaintiff. 

8.  Although  the  contract  provides  the  corn  may  remain  in  store  by  paying 
one-half  per  cent,  per  month,  until  the  corn  is  sold,  there  is  nothing  in  the  terms 
to  prevent  a  termination  of  the  contract  by  the  defendants,  on  notice,  where  a 
necessity  for  so  doing  arises. 

4.  If  it  becomes  necessary  for  the  defendants  to  bring  their  business  to  a 
close,  and  they  notify  the  plaintiff  to  come  and  settle,  and  take  away  his  corn, 
and  he  fails  to  comply  with  the  notice,  the  position  of  the  parties  would  be 
analogous  to  that  of  pledgor  and  pledgee,  the  corn  being  the  pledge  or  security 
for  the  charges  upon  it ;  and  defendants  would  be  entitled  to  all  the  remedies 
accorded  to  that  position. 

5.  'Pl,^T>G^E  —  ri^|M  nf  pkdgee.  Where  property  is  pledged  as  collateral  security 
the  pawnee  may,  after  the  debt  becomes  due,  sell  the  property  without  judicial 
process,  upon  givins:  reasonable  notice  to  the  debtor  to  redeem. 

6.  The  notice  of  the  time  and  place  of  sale  to  the  pledgor  is  indispensable,  in 
the  absence  of  any  contract  that  the  pledgee  may  sell  on  his  own  motion. 

7.  Measure  op  Damages— w/iwe  fort  is  waived.  Where  property  is  taken 
tortiously,  and  sold  and  converted  into  money,  the  owner  may  waive  the  tort  and 
bring  assumpsit  for  the  money,  and  the  measure  of  damages  will  be  the  amount 
actually  received. 

8.  Where  there  is  no  tort  in  taking,  but  a  breach  of  contract  of  bailment 
for  which  assumpsit  lies,  the  value  of  the  property  at  the  time  of  the  demand  is 
the  proper  measure  of  damages. 

9.  PIjEADITHQ  — demurrer.  Objection  to  pleas  that  they  amount  to  the  general 
Issue,  cannot  be  taken  advantage  of  on  general  demurrer. 

19— 46th  III. 
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Statement  of  the  case.     Opinion  of  the  Ck>urt. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  M.  E.  HoLLiSTER,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Henry  Hayes 
against  Cushman  &  Yorce,  in  the  Circuit  Court  of  La  Salle 
county,  on  the  following  instrument : 

"  February  9,  1860. 

"We  hereby  agree  to  store  ear  corn  for  Henry  Hayes  till 
the  first  of  June  next,  for  three  cents  per  bushel ;  two  cents 
for  shelling ;  and  receiving  75  pounds  and  deliver  58  pounds. 
If  sold  before  the  first  of  June,  we  are  not  to  charge  for  shell- 
ing; if  not  sold  by  the  first  of  June,  we  are  to  charge  \  per 
cent,  per  month  till  it  is  sold.  The  corn  to  be  good  and  mer- 
chantable. Cushman  &  Vorce." 

The  declaration  contained  four  special  counts  upon  this 
contract. 

There  were  no  common  or  money  counts. 

The  defendants  filed  the  general  issue  and  several  special 
pleas.  A  demurrer  was  sustained  to  the  special  pleas.  On 
the  trial  the  jury  found  a  verdict  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $862.14  ;  a  motion  for  a  new  trial 
being  overruled,  a  judgment  was  rendered  on  the  verdict. 
Cushman  &  Yorce  brought  the  case  to  this  court  by  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  appellants. 

Mr.  Oliver  C.  Gray  and  Messrs.  Bushnell  &  Avery,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

On  the  ninth  of  February,  1860,  Cushman  &  Yorce,  appel- 
lants, were  warehousemen,  doing  business  in  Ottawa,  in  La- 
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Salle  county,  receiving  grain  on  storage  at  certain  rates  per 
bushel. 

On  that  day  they  entered  into  the  following  contract  with 
Henry  Hayes,  the  appellee : 

"  Februaet  9,  1800. 

We  hereby  agree  to  store  ear  corn  for  Henry  Hayes  till  the 
first  of  June  next,  for  three  cents  per  bushel ;  two  cents  for 
shelling;  and  receiving  75  pounds  and  deliver  58  pounds. 
If  sold  before  the  first  of  June,  we  are  not  to  charge  for  shell- 
ing ;  if  not  sold  by  the  first  of  June,  we  are  to  charge  ^  per 
cent,  per  month  till  it  is  sold.  The  corn  to  be  good  and  mer- 
chantable." 

Under  this  contract,  appellants  received  of  appellee  at  differ- 
ent times,  corn,  amounting  in  the  aggregate  to  twelve  hundred 
and  sixty  and  one-third  bushels,  and  they  had  advanced  on  it 
one  hundred  and  sixty  dollars  in  February  and  March  of  the 
same  year,  and  had  also  paid  in  December  and  January  pre- 
ceding, to  appellee  one  hundred  and  seventy  dollars. 

On  the  fifteenth  of  September,  1864,  appellee  went  to  Cush- 
man's  ofiice  with  the  contract  and  receipts  for  the  grain  stored, 
and  tendered  to  him,  in  legal  tender  notes,  eight  hundred  and 
eighty-five  dollars,  to  cover  advances,  storage,  shelling,  insur- 
ance and  interest,  on  the  grain  so  stored,  which  Cushman 
retused  to  receive.  Appellee  then  made  a  demand  for  the 
corn,  and  offered  to  sell  it  to  Cushman,  both  of  which  proposi- 
tions were  declined.  Corn  was  selling  in  the  street  in  Ottawa 
at  that  time,  at  one  dollar  thirty-two  cents  per  bushel.  Cush- 
man said  at  the  time,  that  it  was  a  matter  he  knew  but  little 
about ;  that  the  whole  business  had  been  in  the  hands  of 
Yorce,  and  asked  appellee  why  he  had  not  settled  up  before. 
It  is  left  in  doubt  what  reply,  if  any,  appellee  made  to  this, 
except  that  he  was  not  ready  to  take  the  corn  and  settle  before ; 
but  there  is  no  doubt  he  wanted  to  pay  the  advances  appellants 
had  made  on  the  corn,  the  storage,  shelling,  interest  and  insur- 
ance, and  offered  the  money  for  those  purposes.      Courtney 
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states  that  they  talked  about  the  warehouse  business  of  Cush- 
man  &  Vorce  having  been  closed  up  in  1860,  and  of  Voroe 
being  out  of  the  State. 

Appellee  brought  an  action  of  assumpsit,  declaring  on  this 
contract  in  four  counts,  all  substantially  alike,  and  setting  out 
the  warehouse  receipts  showing  the  amount  of  corn  delivered. 

The  plea  was  the  general  issue,  and  eight  special  pleas  by 
Cushman  and  three  special  pleas  by  Vorce ;  demurrers  to  all 
which  were  sustained. 

The  jury  found,  under  the  instructions,  a  verdict  for  the 
plaintiff,  and  assessed  the  damages  at  eight  hundred  and  sixty- 
two  dollars  fourteen  cents. 

A  motion  was  made  by  defendants  for  a  new  trial,  which 
was  overruled  and  the  defendants  accepted,  and  a  judgment 
entered  on  the  verdictj  to  reverse  which  they  bring  the  record 
here  by  appeal. 

The  principal  questions  arise  on  the  pleadings,  and  the  argu- 
ment has  been  directed  to  the  points  made  by  them,  on  a 
proper  understanding  of  which  the  controversy  turns,  and 
must  be  decided,  as  in  the  several  arguments,  each  party  has 
stated  his  theory  of  the  case,  and  his  views  of  the  law  by 
which  it  should  be  governed. 

The  eighth  and  ninth  pleas  by  Cushman  and  the  third  plea 
by  Yorce,  present  appellants'  view  of  the  case,  and  are  the 
ground  work  of  the  argument.     They  are  as  follows  : 

Eighth  Plea. — -And  for  a  further  plea  in  this  behalf,  by 
leave,  etc.,  this  defendant  defiends,  etc.,  when,  etc.,  and  saya 
actio  non,  etc.,  because  he  says  that  before  the  time  of  the  said 
supposed  tender  and  demand  in  said  declaration  mentioned, 
and  after  the  said  first  day  of  June,  1860,  to  wit :  on  the  first 
day  of  January,  1864,  the  said  defendants  were  about  to  cease 
doing  the  business  of  storing  grain  and  about  to  terminate  all 
contracts  of  storage  theretofore  entered  into  by  them,  and  in  pur- 
suance of  said  design  did  then  and  there  give  to  the  said  plain- 
tiff notice  of  said  intention  and  design ;  and  that  he  must  pay 
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the  charges  due  to  said  defendants  upon  said  corn  and  take  the 
Bame  into  his  own  possession  within  a  reasonable  time  thereaf- 
ter, and  the  said  plaintifl"  then  and  there  wholly  and  entirely 
refused  to  pay  said  charges  and  to  take  the  said  corn  into  his 
own  possession,  but  wholly  abandoned  said  corn  and  refused 
to  take,  keep  or  care  for  the  same ;  and  the  said  defendant 
avers  that  the  said  contract  of  storage  became  and  was,  then 
and  there,  thereby  fully  determined  and  terminated.  And  this 
defendant  further  avers  that  thereafter,  to-wit:  on  the  first  day 
of  March,  1861,  the  said  plaintiff  was  indebted  to  the  defend 
ants  in  a  large  sura  of  money,  to  wit :  the  sum  of  fifteen  hun- 
dred dollars  for  stoi'age,  insurance,  advances  and  interest,  upon 
said  corn  ;  and  that  the  said  corn,  after  the  termination  of  the 
said  contract  of  storage,  still  remained  in  the  possession  of 
these  defendants,  and  was  then  and  there  worth,  in  the  market, 
a  large  sum  of  money  to-wit :  the  sum  of  fifteen  hundred  dol- 
lars, and  was  then  and  there  remaining  in  the  possession  of 
these  defendants  wholly  abandoned  by  the  said  plaintiff ;  and 
that  said  corn  was  then  and  there  peiishable  property,  and 
property  that  could  not  be  kept  by  the  defendants  without  con- 
tinual expense  for  insurance,  elevating  and  airing,  and  said 
corn  was  then  and  there  constantly  being  wasted  by  rattage. 

And  the  said  defendants  for  the  purpose  of  preser\dng  to 
the  said  plaintifi"  the  then  value  of  the  said  corn,  then  and 
there  sold  the  same  for  the  full  market  value  thereof  to-wit : 
for  the  sum  of  fifteen  hundred  dollars,  and  then  and  there 
applied  the  said  sum  of  money,  so  received  by  them  upon  said 
sale,  to  the  payment  of  the  said  sum  of  fifteen  hundred  dollars 
60  due  to  them  as  aforesaid. 

Ninth  Plea. — And  for  a  further  plea  in  this  behalf,  by 
leave,  etc.,  this  defendant  defends,  etc.,  when,  etc.,  and  says 
dotio  non,  because  he  says  that  before  the  time  of  the  supposed 
tender  and  demand  in  said  declaration  mentioned,  and  after  the 
said  first  day  of  June,  1860,  to-wit:  on  the  first  day  of  Janu- 
ary, 1864,  the  said  defendants  were  about  to  cease  doing  the 
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business  of  storing,  grain,  and  about  to  terminate  all  contracts 
of  storage  theretofore  entered  into  by  them,  and  in  pursuance 
of  said  design,  did  then  and  there  give  to  the  said  plaintiff 
notice  of  said  intention  and  design  ;  and  that  he  must  pay  the 
charges  due  to  said  defendants  upon  said  corn,  and  take  the 
same  into  his  own  possession  within  a  reasonable  time  there- 
after, and  the  said  plaintiff  then  and  there  wholly  and  entirely 
refused  to  pay  said  charges  and  to  take  said  corn  into  his  own 
possession,  but  wholly  abandoned  said  corn  and  refused  to  take, 
keep  and  care  for  the  same. 

And  the  defendant  avers  that  the  said  contract  of  storage 
became  and  was  then,  there  and  thereby  fully  determined  and 
terminated. 

And  this  defendant  further  avers,  that  thereafter,  to-wit :  on 
the  first  day  of  March,  1864,  the  said  plaintiff  was  indebted  to 
the  said  defendant  in  a  large  sum  of  money,  to-wit :  the  sum 
of  fifteen  hundred  dollars  for  storage,  insurance,  advances  and 
interest,  upon  the  said  corn ;  and  that  the  said  corn,  after  the 
termination  of  said  contract  of  storage,  still  remained  in  the  pos- 
session of  these  defendants,  and  was  then  and  there  worth,  in 
the  market,  a  large  sum  of  money,  to-wit :  the  sum  of  five 
hundred  dollars,  and  was  then  and  there  remaining  in  the  pos- 
session of  these  defendants,  M-holly  abandoned  by  the  said 
plaintiff,  and  that  said  corn  was  then  and  there  perishable 
property,  and  property  that  could  not  be  kept  by  defendants 
without  continued  expense  for  insurance,  elevating  and  airing, 
and  said  corn  was  then  and  there  constantly  being  wasted 
by  rattage. 

And  the  said  defendants,  for  the  purpose  of  preserving  to 
the  said  plaintiff  the  then  value  of  said  corn,  then  and  there 
sold  the  same  for  the  full  market  value  thereof,  to-wit :  for  the 
Bum  of  five  hundred  dollars,  and  then  and  there  applied  the 
said  sum  of  money  towards  the  payment  of  the  said  sum  of 
fifteen  hundred  dollars,  so  due  to  them  as  aforesaid. 
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And  defendant  further  avers,  that  there  is  now  due  and  owing 
to  said  defendants  the  just  and  full  sum  of  one  thousand  dol- 
lars upon  said  indebtedness  aforesaid. 

Third  Plea  of  Yorce.  —  And  for  a  further  plea  in  this  behalf 
defendant  Yorce  says  that,  after  the  termination  and  expiration 
of  the  said  contract  for  storage,  and  prior  to  the  alleged  tender 
and  demand  of  said  corn,  and  prior  to  the  commencement  of 
said  suit,  this  defendant,  for  and  on  account  of  said  defendants, 
as  the  firm  of  Cushman  and  Vorce,  did  tender  and  offer  to 
deliver  to  the  said  plaintiff  all  of  the  corn  to  which  he  was 
then  entitled  upon  the  said  corn  receipts  ;  and  the  said  plaintiff 
then  and  there  wholly  refused  to  receive  the  same  or  any  part 
thereof.  And  this  defendant  further  avers,  that  the  «aid 
defendants  then  and  there  had  a  lien  upon  said  corn  for  storage, 
advances  and  charges  thereon  to  the  amount  of  a  large  sum  of 
money,  and  then  and  there  amounting  to,  to  wit :  the  sum  of 
one  thousand  dollars,  which  said  sum  was  then  and  there  due 
and  owing  by  said  plaintiff  to  said  defendants.  And  this 
defendant,  also,  then  and  there  demanded  of  the  said  plaintiff 
the  payment  of  said  sum  so  due  to  said  defendants,  and  said 
plaintiff  then  and  there  wholly  refused  to  pay  the  same  or  any 
part  thereof. 

And  this  defendant  then  and  there  applied  tiie  said  corn  to 
the  use  of  the  said  firm  of  Cushman  &  Vorce  to  liquidate  and 
cancel,  and  pay  so  much  of  said  sum  of  one  thousand  dollars 
as  the  then  market  value  of  said  corn  would  pay,  liquidate  and 
cancel,  which  then  market  value  this  defendant  avers  to  have 
been  the  sum  of,  to  wit :  five  hundred  dollars. 

And  this  defendant  avers  the  said  balance,  to  wit:  the  sum 
of  five  hundred  dollars,  then  was  and  still  is  due  and  owing 
from  said  plaintiff  to  said  defendants,  all  of  which  he  is  ready 
to  verify,  wherefore  he  prays  judgment. 

The  theory  of  appellants  is,  that  the  contract  of  February, 
1860,  only  extended  to  the  first  of  June  then  next,  and  that  it 
was  competent  for  them,  after  that  day,  to  put  an  end  to  it. 
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Appellee's  theory  is,  that  the  contract  ran  for  an  indefinite 
time,  so  long  as  he  was  willing  to  pay  the  storage,  and  he 
alone  could  sell  the  corn,  and  had  the  sole  right  to  determine 
when  he  would  sell  it ;  that  the  receipts  given  for  the  corn 
recite  that  they  had  received  it  in  store  at  the  owner's  risk,  for 
account  of  himself. 

We  cannot  accept  either  theory.  ]N"ot  that  of  appellants, 
for  the  reason,  by  the  very  terms  of  the  contract,  appellee  had 
a  right  to  claim  storage  after  the  first  day  of  June  if  he  did 
not  sell  before  that  time,  on  his  becoming  liable  to  a  :iharge  of 
one-half  per  cent,  per  month  imtil  the  corn  was  sold.  -  This, 
clearly,  looks  to  a  time  beyond  the  first  day  of  June  that  the 
corn  was  to  be  kept  in  store,  and  was  for  the  mutual  benefit  of 
the  contracting  parties. 

That  the  contract  was  to  continue  for  an  indefinite  time, 
depending  wholly  on  the  will  of  appellee,  cannot  be  main- 
tained. 

Was  it  so,  then  no  matter  what  might  happen  to  the  bailees 
—  no  matter  if  it  became  necessary  or  expedient  to  close  up 
their  business,  and  settle  all  their  liabilities  growing  out  of  it, 
they  wonld  be  unable  so  to  do.  This  is  not  a  reasonable  con- 
struction of  the  contract,  for  from  the  very  nature  of  the  busi- 
ness, it  could  not  have  been  the  intention  of  the  parties  that 
it  should  have  such  direction  and  effect.  Although  the  con- 
tract provides  the  corn  may  remain  on  store  by  paying  one- 
half  per  cent,  per  month  until  the  corn  is  sold,  there  is  noth- 
ing in  these  terms  to  prevent  a  termination  of  the  contract  on 
notice,  the  exigency  to  which  we  have  allnded,  having  arisen, 
and  which  is  averred  in  the  plea. 

It  is  inconceivable  that  warehousemen,  or  any  other  business 
men,  would  make  a  contract  which  should  hamper  them  througli 
life,  for  the  inconsiderable  compensation  stipulated  by  this  con- 
tract. Although  the  contract  provides  that  no  charges  for  shell- 
ing were  to  be  made  if  the  corn  is  sold  before  the  first  of  June, 
and  if  sold  after  that  time  appellants  were  entitled  to  charge  one- 
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half  per  cent,  per  month  until  it  was  sold,  still  it  does  not  fol- 
low that  appellee  alone  could  continue  the  contract,  so  long  as 
he  was  willing  to  pay  this  per  cent.,  in  spite  of  all  circura- 
Btances  which  might  involve  the  appellants,  rendering  it  indis- 
pensable thev  should  bring  their  business  to  a  close.  Suppose 
they  had  died  after  June  first,  and  their  administrators  had 
proceeded  to  close  up  the  business,  would  not  a  notice  from 
them  to  appellee  to  come  and  settle  and  take  away  his  corn 
require  him  to  move  in  the  matter ;  and  on  failure  to  comply 
with  the  notice,  what  then  would  be  the  position  of  the  parties? 
Would  it  not  be  analogous  to  that  of  a  pledgor  and  pledgee, 
the  corn  being  the  pledge  or  security  for  the  charges  upon  it? 
AVe  cannot  liken  it  to  anything  else. 

If  so,  then  appellants  were  entitled  to  all  the  remedies 
accorded  to  that  position.  In  2  Kent's  Com.,  582,  the  distin- 
guished author  treating  of  the  doctrine  of  pledging,  dis- 
courses thus :  "  The  law  now  is,  that  after  the  debt  is 
due,  the  pawnee  may  not  only  proceed  personally  against  the 
pawnor  for  his  debt  without  selling  his  pawn,  for  it  is  only  a 
collateral  security,  but  he  has  the  election  of  two  remedies 
upon  the  pledge  itself.  He  may  file  a  bill  in  chancery  and 
have  a  judicial  sale  under  a  regular  decree  of  foreclosure ;  and 
this  has  frequently  been  done  in  the  case  of  stock,  bonds,  plate 
and  other  chattels  pledged  for  the  payment  of  the  debt.  But 
the  pawnee  is  not  bound  to  wait  for  a  sale  under  a  decree  of 
foreclosure  as  he  is  in  the  case  of  a  mortgage  of  land ;  and  he 
may  sell  without  judicial  process  upon  giving  reasonable  notice 
to  the  debtor  to  redeem." 

The  notice  to  the  pledgor  is  indispensable,  as  to  the  time  and 
place  of  sale,  in  the  absence  of  any  contract  that  pledgee  may 
sell  of  his  own  motion.  StearnsY.  Marshy  4  Denio,  227,  cited 
by  appellants,  Davis  v.  Funic,  39  Penn.  243.  At  common  law 
if  a  pledge  was  not  redeemed  by  the  stipulated  time,  it  did 
not  then  become  the  absolute  property  of  the  pawnee,  but  he 
was  obliged  to  have  recourse  to  process  of  law  to  sell  the 
20 — iGTH  III. 
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pledge,  and  until  that  was  done  the  pawnor  was  entitled  to 
redeem.  If  the  pledge  was  for  an  indefinite  time,  the  cred- 
itors might,  at  any  time,  call  upon  the  debtor  to  redeem  bj  the 
same  process  of  demand.  When  no  time  was  limited  for 
redemption,  the  pawnor  had  his  own  life  time  to  redeem, 
unless  the  creditor  in  the  mean  time  called  upon  him  to 
redeem.     2  Kent's  Com.  ib. 

When  the  pawn  is  not  under  the  control  of  a  special  agree- 
ment, there  is  no  distinction  as  to  the  right  to  sell,  between  the 
case  of  a  pledge  and  a  mortgage  of  chattels.  But  the  cred- 
itor will  be  held  at  his  peril  to  deal  fairly  and  justly  with  the 
pledge,  both  as  to  the  time  of  the  notice,  and  the  manner  of 
the  sale.     Ib.  583. 

If  this  be  not  the  true  position  of  these  parties,  after  notice, 
and  this  the  remedy  of  the  bailee,  we  are  at  a  loss  to  perceive 
where  his  remedy  is.  The  Act  of  1845,  title  "  Warehouses," 
does  not  seem  to  have  any  application  to  this  case  as  presented 
by  these  pleas.  That  provides  where  property  is  of  a  perislia- 
ble  nature,  a  portion  of  it  only  may  be  sold  after  notice,  suffi- 
cient to  pay  the  charges  upon  it.  No  provision  is  contained 
in  the  act  for  a  re-delivery  of  the  property  to  the  bailor,  the 
bailee  being  about  to  close  his  business.  Though  this  property 
is  alleged  in  both  pleas  of  C ashman  to  be  perishable,  a  pro- 
ceeding under  this  act  would  not  have  advanced  the  object  of 
the  bailee,  which  was,  a  final  closing  up  of  this  business,  of 
which  the  bailor  was  duly  notified,  for  this,  the  demurrer 
admits,  unless  it  should  so  happen  that  the  corn  was  of 
equal  or  less  value  than  the  charges  upon  it.  If  it  did,  in  fact 
greatly  exceed  them,  the  statute  would  not  furnish  the  means 
or  mode  of  accomplishing  the  desired  object. 

But  the  pleas  are  substantially  defective,  because  they  do 
not  allege  they  gave  the  bailor  notice  of  the  time  and  place  of 
sale,  and  that  they  sold  the  corn  at  public  auction. 

The  third  plea  of  Yorce  is  substantially  defective  for  tlie 
same  reasons,  and  for  the    further  reason,   that  they  had  no 
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riglit  to  apply  the  corn  to  the  use  of  the  firm,  to  Hquidate  and 
cancel,  and  pay  so  much  of  their  debt,  as  the  then  market 
value  of  the  corn  would  pay  and  cancel.  The  only  waj'  to 
ascertain  the  market  value  in  such  a  case,  was  by  sale  at  public 
auction. 

Appellee  objects,  that  these  special  pleas  are  demurrable 
because  they  amount  to  the  general  issue.  Admit  they  do, 
that  objection  can  only  be  taken  advantage  of  by  a  special 
demurrer,  and  this  is  a  general  demurrer,  several  to  each 
plea.  Cooh  v.  Scott,  1  Gilm.  333 ;  Ahrams  v.  Pomsroy,  13  111. 
133. 

If  a  warehouseman  cannot  proceed  in  the  mode  here  indi- 
cated, then,  on  closing  up  his  business,  he  has  no  remedy, 
the  statute  not  meeting  the  case.  It  is  said  by  appellee,  he 
could  protect  himself  by  proper  stipulations  in  the  contract  of 
storage.  This  is  true,  but  where  the  necessity  of  a  particular 
stipulation,  when  by  a  fair  construction  of  the  contract  it  is  sub- 
stantially there  found.  It  is  not  pretended  the  transaction,  on 
the  9th  of  January,  1860,  was  a  pawning ;  we  only  mean  to  be 
understood,  that  after  notice  that  appellants  were  about  to  close 
up  their  business,  and  this  in  Januarj^,  1864,  near  four  years 
after  the  contract,  appellants  had  the  undoubted  right  to  treat 
the  corn  as,  thereafter,  in  pledge  for  their  charges  and  advan- 
ces, and  they  could  sell  it  after  due  notice,  at  public  auction, 
to  satisfy  these  charges  and  advances.  No  custom  is  referred 
to  as  explanatory  of  such  contracts,  as  showing  the  intention 
of  the  parties,  and  in  its  absence,  we  must  give  it  such  a  con- 
struction as  the  words  of  the  contract  justify,  taken  in  con- 
nection with  the  circumstances  attending  such  cases.  It  would 
be,  we  repeat,  quite  unreasonable,  that  the  bailor  should  have 
the  power  to  make  such  a  contract  perpetual. 

An  objection  is  made  by  appellants,  that  appellee  was  entitled 
to  recover  no  more  than  the  amount  which  the  corn  was  worth 
when  they  sold  it.  This  is  the  doctrine  when  chattels  are 
taken   tortiously,   and   sold   and  converted   into  money ;  the 
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owner  may  waive  the  tort  and  bring  assumpsit  for  the  money, 
in  which  event  he  can  recover  only  the  amount  actually 
received.  Morrison  v.  Rogers,  2  Scam.  318;  McDonald  v. 
Brown,  16  111.  32. 

Here  the  taking  was  not  tortious,  but  was  a  contract  of  bail- 
ment, for  a  breach  of  which  assumpsit  lies,  and  the  value  of 
the  property  converted,  at  the  time  of  the  demand  is  the 
proper  measure  of  damages.      CReer  v.  Strong,  13  111.  690. 

The  case  of  Pribhle  v.  Kent  et  al.  10  Ind.  325,  is  in  point  on 
this  question,  and  so  is  Stevens  v.  Loioe,  2  Hill  (N.  T.)  132  as 
to  the  amount  of  the  recovery.  No  argument  is  made  on  the 
instructions.  Perceiving  no  such  errors  as  have  been  assigned, 
the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed 


Samuel  Kelly 

V. 

Charles  C.  Austkst. 

1  "Ftstxtkes— concerning  improvements  made  by  a  mortgagor  and  a  gtranger— 
temporary  m&rely—may  he  removed.  A  executed  a  mortgage  upon  certain  premlsea 
to  B,  and  afterwards,  together  with  his  partner  in  trade,  erected  a  building  on 
the  same,  for  trade  purposes.  The  structure  was  built  with  the  means  of  the 
firm,  and  in  no  manner  permanently  fixed  to  the  freehold :  Held,  that  the  building 
being  merely  a  temporary  one,  and  erected  for  trade  purposes,  the  mortgagee 
acquired  no  interest  therein,  and  could  not  inhibit  its  removal. 

2.  Same— when  permanent  cannot  be  reimyoed  without  the  mortgagee's  consent. 
But  where  a  fixture,  permanent  in  its  character,  is  erected  upon  mortgaged  prem- 
ises, with  the  intention  of  so  remaining,  it  cannot  be  removed  without  the  mort- 
gagee's consent. 

• 

3.  Same— ?M)WJ  far  the  intention  of  a  party  at  the  time  of  making  the  improve- 
ment—fixes its  character.  Although  the  question,  whether  structures  are  real  or 
personal  estate  cannot  always  be  determined  by  the  kno\^n  intention  of  the  party 
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erectiu£  the  building,  yet,  in  cases  of  doubt,  it  wili  have  a  controlling  influence 
in  fixing  its  character. 

t.  Same— it'/iert  equity  will  not  interfere  to  prevent  removal  of.  Equity  will 
not  interfere  to  prevent  the  removal  of  temporary  structures  erected  by  a  mort- 
gagor upon  the  mortgaged  premises,  prior  to  the  foreclosure  of  the  mortgage, 
when  such  structures  are  not  permanently  attached  to  the  freehold. 

5.  Same— w/ien  made  by  a  lessee— the  law  favors  those  made  for  trade  purposes— 
and  of  the  distinction  i/i  ceitain  cases.  Where  a  lessee  has  made  improvements 
upon  the  premises  for  trade  purposes,  the  intention  with  which  such  imin-ove- 
ments  were  made,  will  be  considered  in  determining  the  question  whether  they 
are  real  or  personal  estate,  and.  if  of  a  temporary  character,  and  not  permanently 
attached  to  the  soil,  he  may  remove  them  at  any  time  during  his  term.  The  promo- 
tion of  trade  is  favored  in  the  law,  and  fixtures,  which  in  the  case  of  a  lessee, 
would  be  deemed  personal  estate,  and  allowed  to  be  removed,  might  as  between 
an  executor  and  heir,  vendor  and  vendee,  be  held  to  constitute  a  part  of  the  free*- 
hold. 

Appeal  from  the  ISuperior  Court  of  Chicago. 

This  was  a  bill  in  chancery,  filed  by  the  appellee  in  the 
ijoiirt  below,  against  the  appellant,  to  restrain  the  removal  of 
a  carpenter  shop  off  certain  premises  which  had  been  previous- 
ly mortgaged  by  appellant  to  one  Aaron  Gibbs.  After  the 
execution  of  the  mortgage,  the  appellant  formed  a  co-partner- 
(ship  with  one  Stephen  M.  Bowie,  for  the  purpose  of  carrying 
on  the  carpenter  and  joiner  business,  and  this  firm,  with  the 
means  of  the  firm,  erected  on  the  premises  the  shop  in  ques- 
tion, for  trade  purposes,  which  building,  was  purely  temporary 
in  its  character,  and  in  no  wise  permanently  attached  to  the 
freehold.  Gibbs  forclosed  his  mortgage  under  a  power  of  sale 
contained  therein,  and  appellee  became  the  purchaser.  After- 
wards, appellant  commenced  preparations  to  remove  the  build- 
ing off  the  premises,  when  appellee  filed  the  bill  to  enjoin  the 
removal ;  upon  final  hearing,  the  court  below  decreed  a  per 
petual  injunction  against  appellant. 

Messrs.  Heevey,  Anthony  <fe  Galt,  for  the  appellant. 
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Mr.  M.  "W.  EoBiNSON,  for  the  appellee. 

Mr.  Justice  Wai.ker  delivered  the  opiaion  of  the  Court : 

This  record  presents  the  question,  whether  the  building 
erected  upon  the  lot,  which  was  sold  under  the  mortgage,  was 
permanent  and  fixed  in  its  character,  and  formed  a  part  of, 
and.  passed  with,  the  ground  when  it  was  sold ;  or,  was  it 
temporary,  and  so  far  detached  as  not  to  form  a  part  of  the 
realty?  It  was  placed  on  the  lot  several  months  after  the 
mortgage  was  given,  by  the  mortgagor  and  his  partner,  in  the 
house  joiner  business.  It  was  placed  on  the  lot  by  the  firm 
for  the  use  of  their  business.  It  seems  to  have  been  made  of 
rough  materials,  slightly  built,  placed  upon  blocks  resting  on 
boards  laid  on  the  surface  of  the  ground.  It  was  not  placed 
on  a  stone  or  brick  foundation,  and  in  no  manner  let  into  the 
ground ;  and  from  the  evidence,  it  would  seem  to  be  mani- 
fest, that  it  was  not  intended  to  be  permanent  in  its  character, 
or  to  have  been  placed  there  as  an  improvement  of  the  lot, 
but  simply  to  answer  the  convenience  of  the  partnership. 

It  seems  that  it  was  not  constructed  with  the  funds  of  the 
mortgagor,  but  with  labor,  material  and  means  of  the  firm ; 
and  if  it  did  not  become  a  part  of  the  real  estate,  it  was  a 
chattel  owned  by  the  partnership.  Had  the  building  been  of 
a  permanent  chaiacter,  or  had  it  been  placed  there  with  the 
intention  of  permanently  remaining,  then  it  could  not  be 
severed  without  the  consent  of  the  mortgagee.  Or  had  it 
been  placed  on  the  lot  by  the  mortgagor,  with  his  own  means, 
it  might  have  presented  a  difierent  question.  But  from  the 
character  of  the  structure,  and  the  purpose  for  which  it  was 
employed,  it  would  seem  that  it  was  not  designed  for  any 
other  than  a  temporary  use,  and  to  be  removed  from  the  lot 
when  the  object  of  its  erection  was  accomplished. 

While  the  intention  alone  will  not  always  determine 
whether  such  structures  are  real  or  personal  estate,  it  will 
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have  a  controlling  influence  in  cases  of  doubt.  Here,  the 
property  of  a  stranger  to  the  mortgage,  to  the  extent  it 
belonged  to  the  partner  of  the  mortgagor,  was  placed  ou  this 
lot.  And  no  one  could  claim  that  he  could  have  intended  it 
to  become  fixed,  and  a  part  of  the  real  estate,  especially  when 
we  see  the  apparent  effort  and  care  observed,  that  it  should 
not  become  attached  even  so  slightly  as  by  the  bl(yck8  upon 
which  it  rested  sinking  into  the  soil.  That  seems  even  to  have 
been  guarded  against,  so  that  there  could  be  do  claim  that  it 
had  become  attached,  and  formed  a  part  of  the  realty. 

Even  a  mortgagor  may  make  temporary  erections,  if  they 
are  not  attached  to  the  freehold,  and  remove  them,  before 
the  mortgage  is  foreclosed,  if  he  does  not  depreciate  the 
value  of  the  security,  as  it  existed  when  the  mortgage  was 
given.  In  such  a  case,  a  court  of  equity  would  not  interfere 
to  restrain  its  removal ;  much  less  to  prevent  the  removal  of 
such  an  erection,  when  placed  there  by  a  third  party.  In 
this  case,  the  mortgagee  has  no  claim,  legal  or  equitable,  to 
the  money  or  labor  of  Kelly,  expended  in  building  this 
house.  Nor  does  it  appear  that  its  removal  would  not  still 
leave  more  property  obtained  under  the  foreclosure  of  the 
mortgage,  than  is  amply  sufficient  to  pay  the  mortgage  debt. 
But  if  there  was  not,  the  mortgagee  gets  all  that  was  covered 
by  his  mortgage,  and  Kelly  is  under  no  moral  or  legal  obliga 
tion  to  make  it  good. 

The  law  has  always  been  liberal  in  the  promotion  of  trade, 
by  allowing  the  lessee  to  remove  trade  fixtures,  which,  as  be- 
tween executor  and  heir,  and  vendor  and  vendee,  would  be 
he'ld  to  constitute  a  part  of  the  realty.  Hence,  the  law  in 
such  cases  considers  the  intention  with  which  they  were  placed 
on  the  land.  If  erected  for  the  purposes  of  trade,  and  not 
permanently  attached  to  the  soil,  they  might  be  removed 
during  the  term.  In  this  case,  the  evidence  shows  that  thia 
building  was  erected  to  be  used  as  a  shop,  wherein  the  busi- 
ness of    a  firm  of  house-joiners,   manufactured   or  prepared 
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materials  for  buildings  ;  and  being  temporary  in  its  character, 
and  not  permanently  fixed  to  the  soil,  and  Kelly  being  the 
owner  of  an  undivided  half,  we  have  no  doubt,  that  it  might 
be  removed  against  the  wishes  of  the  mortgagee.  It  is  the 
same  as  if  the  mortgagor  had  licensed  a  stranger  to  place  it 
there,  with  the  right  of  removal.  It  then  follows  that  the 
court  belmv  erred  in  rendering  a  decree  restraining  its  removal. 
The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Revlllo  Hubbard 

V. 

Frederick  "W.   Jasinski. 

L  Jurisdiction  in  chancbrt— remedy  at  law.  A  mortgagor  of  land,  having 
obtained  a  release  of  the  mortgage,  sold  and  conveyed  the  premises,  by  deed 
with  covenant  of  warranty,  to  a  third  person.  The  mortgagee  afterwards  filed 
his  bill  against  the  grantee  of  his  mortgagor,  to  foreclose  :  Held,  that  the  mort- 
gagor might  maintain  a  bill  in  equity  to  enjoin  the  suit  for  foreclosure,  settle  the 
question  of  payment  of  the  mortgage,  and  have  it  canceled  upon  the  record,  and 
need  not  postpone  the  assertion  of  his  rights  in  that  regard,  until  he  should  be 
sued  upon  his  covenant  of  warranty  by  his  grantee,  when  he  might  set  up  his 
payment  of  the  mortgage  in  the  suit  at  law. 

2.  Release  — by  one  of  two  mortgagees  —  assent  and  ratification  of  the  other. 
Where  one  of  two  mortgagees  releases  the  mortgage,  if  the  other  assents  thereto 
verbally,  and  accepts  a  part  of  the  money  paid  to  obtain  the  release,  with  full 
knowledge  of  the  circumstances,  he  will  be  bound  by  such  release. 

Writ  of  Error  to  the  County  Court  of  LaSalle  county ;  the 
Hon.  P.  K.  Leland,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 
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Mr.  D.  P.  Jones,  for  the  plaintiff  in  error. 

Messrs.  Bushnell  &  Aveky,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Hubbard  and  Shagreen  as  joint  owners  of  a  patent  right 
Bold  the  right  for  the  State  of  Pennsylvania  to  Jasinski, 
receiving  therefor  a  thousand  dollars  in  cash,  and  his  notes 
for  eighteen  hundred  dollars,  secured  by  a  mortgage  on  his 
farm.  Jasinski  proceeded  to  Pennsylvania,  and  after  expend- 
ing considerable  time  and  money  there  in  the  vain  attempt  to 
sell  his  patent,  returned  home.  Meeting  Shagreeai  soon  after, 
he  complained  that  the  patent  was  worthless,  and  that  he  had 
been  deceived,  and  after  some  conversation  Shagi-een  agreed, 
if  Jasinski  would  pay  him  four  hundred  dollars  more,  to  can- 
cel the  notes  and  mortgage.  Jasinski  soon  afterwards  paid 
the  money,  and  Shagreen  executed  a  release  under  seal  of  tlie 
interest  of  Shagreen  and  Hubbard  in  tlie  mortgaged  premises. 
Jasinski  subsequently  sold  the  land  to  one  Arneson,  and  Hub- 
bard filed  a  bill  against  him  to  foreclose  the  mortgage,  but  not 
making  Jasinski  a  party.  The  latter,  thereupon,  commenced 
this  suit  against  Hubbard,  praying  that  he  be  enjoined  from 
the  further  prosecution  of  his  bill  of  foreclosure,  and  be 
decreed  to  satisfy  the  mortgage  of  record.  The  Circuit  Court 
heard  the  cause  on  the  pleadings  and  proof,  and  decreed  in 
conformity  Mnth  the  prayer  of  the  bill.  From  this  decree 
Hubbard  appealed. 

It  is  urged  by  counsel  for  appellant  that  there  was  a  com- 
plete remedy  at  law,  but  the  objection  is  not  well  taken.  The 
remedy  at  law  referred  to  is  the  power  of  Jasinski  to  set  up 
the  payment  of  the  mortgage  as  a  defence  against  any  action 
brought  by  Arneson  against  him  on  the  covenants  in  his  deed. 
But  Jasinski  is  not  obliged  to  postpone  the  assertion  of  his 
rights  until  that  time,  when,  perhaps,  his  evidence  may  have 
12— 46Tn  III. 
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passed  beyond  his  reach.  Moreover,  this  is  a  controversy 
between  Jasinski  and  Hubbard,  and  should  be  settled  between 
them,  instead  of  being  litigated  between  Arneson  and  Jasinski. 
Justice  to  Arneson  requires  this.  If  Jasinski  has  paid  this 
mortgage  in  a  manner  to  be  binding  upon  Hubbard,  the 
attempt  of  the  latter  to  foreclose  it  is  a  wrong,  both  to  Jasinski 
and  to  Arneson,  the  present  owner  of  the  land,  and  Jasinski, 
as  the  party  ultimately  liable  upon  his  covenants  to  Arneson, 
must  be  permitted  to  bring  Hubbard  before  the  court  for  the 
purpose  of  settling  the  question  of  payment,  and  having  the 
mortgage  fully  canceled  upon  the  records  in  case  it  has  been 
paid.  Only  in  this  way  can  complete  justice  be  done.  If 
Hubbard  had  made  Jasinski  a  party  to  the  foreclosure  suit,  as 
he  should  have  done,  this  controversy  might  have  been  set- 
tled there,  and  this  suit  would  have  been  unnecessary.  The 
case  of  Coiigkron  v.  k^mith,  18  Ills.  414,  to  which  reference  is 
made,  is  wholly  unlike  the  present. 

It  is  also  urged  that  Hubbard  and  Shagreen  were  not  part- 
ners, and  that  the  settlement  with  the  latter  was  not  binding 
upon  the  former.  We  are  rather  of  opinion  that  the  evidence 
shows  a  partnership  between  them  in  matters  pertaining  to 
this  patent  right,  but  it  is  not  necessary  to  consider  that  ques- 
tion. Shagreen  testifies  tliat  he  advised  Hubbard  of  the 
terms  of  his  settlement  with  Jasinski,  before  the  latter  paid 
the  four  hundred  dollars,  and  he  did  not  dissent,  and  that, 
after  the  money  was  paid  by  Jasinski  to  him,  he  paid  one 
half  of  it  to  Hubbard,  who  received  it  with  a  full  knowledge 
of  all  the  circumstances.  The  notes  were  not  then  due.  This 
testimony  of  Shagreen  is,  in  some  very  material  particulars, 
contradicted  by  Hubbard,  who  was  sworn  as  a  witness  under 
the  recent  act  of  the  Legislature.  The  Circuit  Court  seems  to 
have  given  credit  to  the  testimony  of  Shagreen,  and  properly 
enouo'h,  as  he  had  no  interest  in  the  result  of  the  suit.  This 
evidence  of  Shagreen  fully  sustains  the  decree,  as  it  shows  the 
implied  approval  of  Hubbard  before  the  settlement  was  con- 
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Bummated,  and  his  full  ratification  afterwards.     The  decree 
must  be  affirmed. 

Decree  affirmed. 


PeREY   McLATJGHLrN' 

V. 

LoEiMER  Johnson. 

1.  PixTtmES— M7?iat  vM  &e  considered  as— so  as  to  pass  by  deed  of  the  freehold. 
Bails  belonging  to  a  fence,  or  hauled  on  to  the  premises  with  the  intention  of 
erecting  a  fence,  or  timber  for  a  building,  although  not  erected,  but  lying  loose 
around  the  lands,  and  in  no  wise  attached  to  the  freehold,  constitute  a  part  of  the 
realty,  and  will  pass  by  a  deed  of  the  same,  as  appurtenances. 

2.  Same,  And  when  the  removal  of  the  rails  formerly  in  fence  was  but  a 
temporary  severance  of  them  fi'om  the  realty,  they  still  remaining  upon  the  land, 
a  sale  of  the  land  passes  the  title  to  the  rails  equally  with  the  premises. 

3.  Agency— Tjiisbond  and  wife.  Where  a  wife.  In  the  absence  of  her  husband, 
loaned  temporarily  to  a  neighbor,  certain  rails  belonging  to  a  fence  on  the  farm 
In  which  she  was  in  possession,  such  act  will  not  be  considered  as  the  exercise 
of  an  unwarrantable  power.  Nor  will  the  assent  by  the  agent  of  the  owner  of 
premises,  to  such  act,  be  regarded  as  a  violation  of  his  duty,  it  involving  no  waste 
or  destruction  of  the  premises. 

4.  Evidence— concerning  fixtures  on  estate  conveyed— parol  proof  of  inadmissible. 
Parol  proof,  to  show  what  fixtures  on  the  estate  at  the  time  of  its  conveyance, 
passed  by  the  deed,  is  inadmissible.    The  deed  must  settle  that  question. 

Appeal  from  the  Circuit    Court  of  Mercer  county';    the 
Hon.  A.  A.  Smith,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  J.  R.  &  I.  N.  Bassett,  for  the  appellant. 

Messrs.  Frost  &  Tijnnicliff,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of 
the  peace  of  Mercer  county,  by  Perry  McLaughlin  against 
Lorimer  Johnson,  and  taken  by  appeal  to  the  Circuit  Court, 
where  there  was  a  verdict  and  judgment  for  the  defendant. 

To  reverse  this  judgment  the  plaintiff  has  brought  the  case 
here  by  appeal,  and  makes  his  principal  point  on  the  instruc- 
tions. 

The  record  shows,  substantially,  this  case;  one  Arnold, 
being  the  owner  of  a  quarter  section  of  land  in  Mercer  county, 
sold,  in  1861,  the  southeast  forty  to  the  plaintiff,  and  put  him 
in  possession.  Before  the  sale,  Arnold  had  enclosed  the  east 
eighty  by  fences  on  the  south,  east,  north  and  west,  and  sup- 
posed he  had,  as  he  intended,  placed  the  west  string  of  fence 
on  the  west  line  of  that  eighty,  making  a  division  line 
between  the  east  and  west  eighty,  but  he  afterwards  ascertained 
by  measurement,  that  the  west  fence  was  one  or  two  rods  ofE 
the  west  line,  thus  encroaching  on  the  west  eighty.  The  west 
eighty  was  not  enclosed. 

In  January,  1864,  Arnold  sold  to  the  defendant  the  remain- 
der of  the  quarter  section,  being  one  hundred  and  twenty  acres. 

The  plaintiff'  went  into  possession  of  this  forty  and  of  the 
fences  enclosing  it,  until  the  spring  of  1865,  when  the  west 
line  was  removed,  and  this  is  the  way  in  which  it  was  removed 
Plaintiff  being  absent  in  the  army,  early  in  the  spring  of  1865, 
defendant,  by  permission  of  plaintiff's  wife,  took  the  rails  and 
put  them  up  on  the  west  line  of  the  west  eighty  ;  this  loaning 
was  ratified  by  the  plaintiff's  brother,  who  was  the  legally  con- 
stituted agent  of  the  plaintiff  to  manage  and  take  care  of  th( 
farm  in  his  absence.  On  the  return  of  the  plaintiff  from  the 
army,  he  conveyed  this  southeast  forty  to  the  defendant,  and 
soon  after  demanded  these  rails  of  him,  when  defendant  repliec 
that  he  had  paid  for  all  the  rails  he  got  of  plaintiff's  wife.  The 
plaintiff  insisted  he  should  return  the  rails,  and  the  defendan 
contended  he  bought  the  rails  when  he  bought  the  land. 
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The  question  is,  did  these  rails,  having  once  belonged,  if  that 
fact  is  admitted,  to  the  west  line  of  this  forty,  and  the  forty 
was  sold  and  conveyed  by  the  plaintiff  to  the  defendant,  after 
they  had  been  removed  by  the  defendant,  pass  to  the  defend- 
ant by  that  sale  ? 

We  must  infer  from  the  proof  of  the  demand  made  by  the 
plaintiff  on  the  defendant  for  the  rails  "  he  had  borrowed,"  that 
in  the  opinion  of  the  plaintiff,  at  least,  the  rails  had  been  but 
temporarily  severed  from  the  land,  if  not,  why  should  he 
demand  a  return  of  them  ? 

Suppose  the  defendant  had  returned  them,  and  they  were 
lying  scattered  about  on  the  land  when  he  purchased  the  land, 
would  they  not  have  passed  with  the  land?  This  question  has 
been  answered  by  this  court  in  several  analagous  cases.  In 
Palmer  v.  Forbes  et  al.^  23  111.  301,  it  was  held  that  the  rolling 
stock,  rails,  ties,  chains  and  spikes  and  all  other  material 
brought  upon  the  ground  of  a  railroad  company  incumbered  by 
a  mortgage,  and  designed  to  be  attached  to  the  realty,  should 
be  considered  as  a  part  of  the  realty  and  incumbered  by  the 
mortgage  as  such  ;  and  this,  the  court  say,  is  not  departing 
from  the  common  law  rule,  for  by  that  rule  it  is  not  necessary, 
in  all  cases,  that  things  should  be  actually  affixed  to  the  free- 
hold in  order  to  constitute  a  part  of  it  for  tlie  purpose  of  trans- 
fer and  sale.  The  court  illustrate,  by  the  case  of  mill  stones, 
which  are  constantly  being  taken  up  and  dressed ;  when  up, 
they  are  as  much  a  part  of  the  mill  as  when  in  their  beds,  and 
would  pass  by  a  deed  or  mortgage  of  the  mill  if  they  had  been 
in  fact  detached  for  six  months.  Again  the  court  said,  it  is  a 
familiar  principle,  that  rails  hauled  on  to  the  land  designed  to 
be  laid  into  a  fence,  or  timber  for  a  building,  although  not  yet 
erected,  but  lying  around  loose  and  in  no  way  attached  to  the 
soil,  are  treated  as  a  part  of  the  realty  and  pass  with  the  land 
as  appurtenances. 

We  think  the  proof  is  quite  conclusive  that  the  removal  of 
the  rails  was  but   a  temporary   severance  of  them  from  the 
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realty,  and  on  the  sale  of  the  laud  to  the  defendant,  who  had 
borrowed  them  before  the  sale  and  while  they  were  upon  the 
land,  passed  to  him  with  the  land. 

Much  has  been  said  about  the  want  of  authority  in  plain- 
tifl's  wife  to  permit  this  removal,  but  be  that  as  it  may,  f\ie 
defendant  did  remove  them  and  afterwards  purchased  the 
land  to  which  they  belonged.  We  infer  from  the  whole  ease, 
that  the  forty  plaintiff  purchased  of  Arnold  had  no  fence  on 
its  north  line,  and  that  the  fence  of  the  eighty  was  exterior 
to  both  that  and  the  northeast  forty,  and  when  defendant 
purchased  this,  with  the  west  eighty,  he  removed  so  much 
of  the  string  of  fence  as  made  the  west  line  of  the  north- 
east forty  on  to  the  west  line  of  the  west  eighty,  and  by  so 
doing  left  this  remnant  of  the  fence  standing  by  itself  with  no 
continuation  north.  There  were  only  about  sixty-five  rods  of 
it  remaining,  so  that  some  one  must  have  removed  fifteen 
rods  of  it,  leaving  that  remainder  wholly  useless  as  an  enclos- 
ure. When  it  was  moved  back  to  the  west  line  of  the  quarter 
section  and  put  into  the  fence,  the  whole  quarter  was  enclosed, 
and  plaintiff's  field  and  premises  protected  thereb3\  This  we 
infer  from  facts  shown.  Now  for  a  wife,  whose  husband  had 
"gone  to  the  war,"  to  permit  the  use  of  rails  so  placed,  wholly 
useless  as  they  were,  is  not  an  extraordinary  exercise  of 
power  in  one  circumstanced  as  she  was,  nor  would  it  be  a 
violation  of  duty  in  an  agent  to  whom  had  been  specially 
committed  the  care  and  management  of  a  farm  during  the 
proprietor's  absence,  to  assent  to  such  an  act,  as  it  involved 
no  waste  or  destruction  of  the  estate  or  any  part  of  it.  An 
agent  appointed  to  manage  a  farm  has  no  right  to  permit 
spoliations  upon  it  is  admitted,  but  this  act,  was  far  removed 
from  one  of  that  character.  But  whether  rightful  or  not,  the 
rails  were  removed  for  a  temporary  purpose,  but  were  never 
legally  severed  form  the  land.  Had  they  been  sold  to  a 
stranger  and  removed  to  a  distant  field,  or  to  another  county, 
it  could  not  have  been  in  the  contemplation  of  any  party  pur 
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chasing  the  hmd  thus  stripped  of  its  fence,  that  he  was  pur- 
chasing rails  he  never  saw.  Not  so  with  the  defendant. 
Wlien  he  borrowed  the  rails,  the  wife  of  plaintiff  said  to 
defendant,  when  defendant  bought  the  place,  the  rails  would 
be  just  where  he  wanted  them,  that  is,  on  his  west  line.  It 
must  have  been  defendant's  understanding,  as  it  would  be 
that  of  every  reasonable  man,  that  having  bought  the  field, 
he  bought  the  fence  or  rails  by  which  it  was  enclosed.  Sup- 
pose on  the  day  defendant  bought  plaintifTs  land,  he  had 
returned  the  rails  and  piled  them  up  on  the  land,  can  it  be 
doubted,  thej  would  have  passed  with  the  land?  Does  it 
make  any  difference  that  he  had  not  returned  them  when  he 
bought  the  land  ?     We  think  not. 

Other  questions  are  raised  in  this  case.  The  appellant  con- 
tends the  court  erred  in  permitting  proof  of  the  wife's  assent  to 
the  loan  of  the  rails,  and  in  admitting  the  evidence  of  the  plain- 
tifi''s  brother  to  the  same  effect.  We  accord  fully  in  the  opin- 
ion cited  by  appellant  in  EssingtonY.  Neill^  21  111.  142.  This 
differs  from  that,  in  this :  That  here  a  part  of  a  string  of  fence 
was  standing  on  the  ground,  useless,  and  it  was  no  stretch  of 
power  on  the  part  of  either  the  wife,  who  was  in  possession  of 
the  land,  or  of  the  general  agent  of  the  owner,  to  loan  them  to 
a  neighbor,  temporarily.  In  Essington's  case  the  wife  of  Eus- 
sell,  in  his  absence,  had  erected  a  cabin  on  the  land  to  avail 
of  the  statute  of  limitations,  under  a  tax  title,  her  husband 
being  absent,  and  had  directed  the  defendant  to  remove  some 
lumber  which  the  patent  owner  had  placed  upon  the  land,  for 
the  purpose  of  building  a  house  upon  it.  Had  Mrs.  Russell 
loaned  a  neighbor,  in  her  husband's  absence,  part  of  a  string 
of  dilapidated  fence,  this  court  would  hardly  have  said  she 
was  not  the  agent  of  her  husband  for  such  a  purpose,  and  so 
gave  consent  to  their  removal. 

It  was  also  objected  that  the  plaintiflf  was  not  perijaitted  tc 
prove  what  Arnold  said  to  plaintiff  about  this  string  of  fence 
when  he  sold  the  property  to  him.     Tiiis  was  properly  refused, 
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for  the  plaintiff  showed  no  deed  for  the  land  from  Arnold,  and 
if  he  had  shown  one,  it  would  be  required  that  the  deed 
should  speak  for  itself.  If  it  conveyed  the  south-east  forty, 
all  fixtures  upon  it  passed  by  the  deed,  but  it  could  not  be 
allowed  to  prove  by  parol  that  one  or  more  rods  of  the  west- 
forty  was  admitted  to  be  conveyed,  or  anything  upon  that 
forty.  The  defendant  when  he  purchased  of  Arnold  the  west 
eighty,  did,  in  law,  purchase  this  string  of  fence  then  upon  it, 
and  could  have  removed  it  under  his  purchase,  but  he  preclu- 
ded himself,  by  acknowledging  the  ownership  to  be  in  plaintiff 
by  borrowing  them.  The  plaintiff  could  hardly  be  permitted  to 
claim  the  fence  and  remove  it,  as  it  does  not  appear  to  be  a 
case  provided  for  by  the  statute  to  which  reference  is  made. 
That  statute  section  19  only  authorizes  a  person,  who  by  mis- 
take, has  erected  a  fence  on  the  land  of  another,  not  knowing 
exactly  where  his  line  was,  to  enter  upon  the  land  and  remove 
the  fence,  and  one  year  is  given  after  the  lines  are  legally  rnn, 
so  to  do.  Here  it  cannot  be  alleged  of  plaintiff  that  he  built 
this  fence  by  mistake,  or  that  it  was  built  by  mistake  by 
Arnold,  for  he  had  a  right  to  put  his  fence  on  his  own  land 
wherever  he  pleased.  The  plaintiff  put  no  fence  there  by  mis- 
take and  it  did  not  pass  to  him  by  his  deed  from  Arnold. 

As  to  the  instructions,  we  are  satisfied  that  many  of  them, 
both  for  plaintiff  and  defendant,  are  quite  objectionable,  but  as 
we  see  from  the  whole  record,  that  the  plaintiff  cannot  in  any 
court  recover,  we  cannot  reverse  the  judgment  for  erroneous 
instructiuns.  The  whole  matter  in  the  controversy  is  the  value 
of  a  few  hundred  half  decayed  fence  rails,  which  the  defend- 
ant bought  when  he  bought  the  land.  Justice  has  been  done 
in  the  case  and  we  must  affirm  the  judgment. 

Judgment  affirmed. 

Walker  J. :  I  concur  in  the  judgment,  but  not  in  all  of  the 
reasoning  in  this  case. 
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Pettis  Finch 

V. 

Sabra  Ann  Sink. 

1.  Administrator's  sale  of  real  estate  to  pay  debts— notice  of  application  for 
order  of  couit.  In  determining  the  sufficiency  of  a  notice  of  an  administrator  at 
his  intention  to  apply  for  an  order  to  sell  real  estate  to  pay  debts,  courts  will 
consider  whether  a  reasonable  person,  in  the  exercise  of  his  ordinary  faculties, 
on  reading  the  notice,  would  be  apprised  by  it,  in  what  court,  and  at  what  time 
the  petition  would  be  presented. 

2.  Where  a  notice  specifies  that  the  administrator  "  will  apply  at  the  Decem- 
ber term  of  The  County  Court,  of  the  county  of  Mercer,  State  of  Illinois,  for  an 
order,"  &c.,  and  the  notice  bears  date  "  Sept.  6, 1852,"  it  will  be  presumed  that  the 
application  would  be  made  at  the  December  term,  A.  D.,  1852,  of  said  court, 
although  the  year  in  which  the  term  was  to  be  held,  is  not  specifically  stated. 

3.  It  is  not  necessary  that  the  notice  should  specify  the  day  of  the  term  whea 
the  application  will  be  made. 

4.  If  no  specific  day  is  named  in  the  notice  when  the  petition  will  be  pre- 
sented, and  the  heirs  wish  to  resist  the  application,  they  can  take  a  rule  on  the 
administrator  to  file  his  petition  by  a  certain  day,  if  they  are  inconvenienced  by 
his  delay. 

5.  Same— printer's  cei-tiflcate.  An  objection  to  a  printer's  certificate  of  publica- 
tion of  a  notice  for  an  application  to  sell  real  estate,  cannot  be  raised  in  a  collateral 
proceeding. 

6.  TiTLES--M>in  not  be  overturned  on  mere  technical  grounds.  Courts  will  not 
overturn  titles  acquired  in  good  faith,  on  mere  technical  objections. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
A..  A.  Smith,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

Messrs.  Blanchaed,  Leland  &  Harris,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Conrti 

22— 46th  III. 
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This  was  an  action  of  ejectment,  in  which  the  defendant 
derived  title  through  an  administrator's  sale.  It  is  objected 
that  the  court  granting  the  order  of  sale  acquired  uo  jurisdic- 
tion because  the  notice  was  defective.  The  notice  was  as 
follows : 

"l!s^otice  is  hereby  given,  that  I  will  a]3ply  at  the  December 
term  of  the  County  Court  of  the  county  of  Mercer,  State  of 
Illinois,  for  an  order  to  sell  the  real  estate  hereinafter  described, 
which  is  a  'part  of  the  real  estate  of  J.  R.  Dennison,  deceased, 
to- wit :  The  old  farm,  containing  one  hundred  and  sixty  acres, 
situated  on  the  north  east  quarter  of  section  thirty-four,  town- 
ship fourteen  north,  range  five  west  of  the  fourth  principal 
meridian,  in  the  county  of  Mercer  and  State  of  Illinois.  All 
persons  interested  in  said  estate  can  appear  at  said  time,  and 
show  cause,  if  any  they  have,  why  said  order  shall  not  be 
granted. 

"B.  C.  TALLIAFERRO, 

"Sept.  6,  1852.     6-6w.  "Administrator." 

Tbis  notice  is  in  all  substantial  respects,  like  that  held  to  be 
Bufiicient  in  Goudy  v.  Hall,  ^Q  111.  317;  except  that  in  that 
case,  the  word  "next"  was  used  in  connection  with  the  term 
of  court,  and  with  the  month  on  which  the  term  was  to  be 
holden.  But  the  advertisement,  unlike  the  present,  bore  no 
date.  We  sustained  the  jurisdiction  of  the  court,  on  the 
ground  that  reference  might  be  had  to  the  date  of  the  paper 
in  determining  what  was  meant  by  the  "next  terra  of  the  Ful- 
ton coimty  Circuit  Court,  to  be  held  In  Lewiston  on  the  second 
Monday  of  the  month  of  March  next."  The  reasoning  adopted, 
in  that  case  is  applicable  in  the  present.  We  said  then,  as 
may  be  said  now,  that  we  are  to  consider  whether  a  reasonable 
person,  in  the  exercise  of  his  ordinary  faculties,  reading  this 
notice,  would  be  apprised  by  it  in  what  court,  and  at  what 
term,  the  petition  would  be  pi'esented.  In  that  case,  the  notice 
named    he  Circuit  (Jourt   of    Fulton   county,  to  be  held  at 


I 


1867.J  FmcH  v.  Sink.  171. 

Opinion  of  the  Court. 

Lewistoii,  but  did  not  name  the  State  of  Illinois.  We  held 
that  a  person  reading  this  notice  in  a  paper  published  at  Lewis- 
ton,  Fulton  county,  Illinois,  would  be  sufficiently  advised  that 
the  court  referred  to  was  the  Circuit  Court  of  Fulton  county, 
in  the  State  of  Illinois.  In  this  case,  the  notice  does  not  men- 
tion the  year  when  the  December  term  was  to  be  held,  but  no 
person  reading  the  notice,  bearing  date  "  Sept.  6,  1852,"  could 
doubt  that  the  December  term  therein  named  was  the  succeed- 
ing December  term,  and  not  a  December  term  of  a  future 
year.  We  are  not  willing  to  overturn  titles  acquired  in  good 
faith,  and  which  the  Legislature  has  been  so  anxious  to  protect, 
on  objections  of  this  character. 

It  is  objected  that  this  notice  did  not  name  the  day  of  the 
term  when  the  petition  was  to  be  presented.  The  same  objec- 
tion lay  against  the  notice  in  Ooudy  v.  Hall^  although  it  was 
not  urged  by  counsel.  JBut  we  did  not  regard  it  as  fatal. 
We  apprehend  the  more  common  practice  in  these  cases  has 
been  to  give  the  notice  for  the  term,  without  specifying  the 
day.  The  statute  requires  notice  to  be  given  of  the  time  and 
place  of  presenting  the  petition.  Of  course,  this  requires  the 
designation  of  a  particular  term,  but  if  we  say  that  it  also 
requires  the  designation  of  a  particular  day  in  the  term,  why 
not  go  still  further,  and  hold  it  necessary  to  name  the  hour. 
Because,  it  may  be  said,  this  would  be  an  unnecessary  particu- 
larity without  any  benefit.  And  the  same  may  be  said  in 
regard  to  fixing  a  particular  day.  If  a  day  were  fixed,  the 
application  could  very  rarely  be  heard  at  the  appointed  time. 
That  would  depend  on  the  regular  business  of  the  court. 
Ordinarily,  all  that  could  be  done  would  be  to  file  the  petition 
with  the  clerk.  If  no  specific  day  is  named,  and  the  heirs 
wish  to  resist  the  application,  they  can  take  a  rule  on  the 
administrator  to  file  his  petition  by  a  certain  day,  if  they  are 
inconvenienced  by  his  delay.  We  are  not  prepared  to  hold 
that  the  court  acquires  no  jurisdiction,  merely  because  the 
notice  does  not  specify  the  day  of  the  term. 
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An  objection  is  also  taken  to  the  printer's  certificate,  but 
this  question  cannot  be  raised  in  this  collateral  proceeding. 
^on  constat  but  that  the  court  received  other  evidence  of  the 
publication  of  the  certificate.  The  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed 


William  Deuey  v.  Sabra  Anna  Sink. 
Courtney  Drury  v.  Sabra  Ann  Sink.    • 

AND  ^ 

Thomas  Willet  v.  Sabra  Ann  Sink. 

Appeals  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 

These  cases  present  the  same  state  of  facts  as  are  decided  in 
the  foregoing  opinion. 

Messrs.  GouDY  &  Chandler,  and  Messrs.  J.  R.  &  L  N. 
Babsett,  for  the  appellants. 

Mr.  Charles  Blanchard,  for  the  appellee. 

Per  Curiam  :  —  In  each  of  the  above  cases  the  judgment 
will  be  reversed  and  the  cause  remanded.  They  present  the 
Bame  question  as  the  preceding  case  of  Finch  v.  Sink. 

Judgments  Q'everaed, 
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John  Higgins 

V. 

Bridget   Halligan. 

1.  PtKADUioe  —  of  the  declaration — unnecessary  aUegations  rejected  as  surplusage. 
Where  a  count  In  the  declaration  described  the  plaintiff  as  an  executrli,  but 
was  not  on  a  liability  to  her  as  such,  the  action  being  brought  to  enforce  a  con- 
tract made  with  her  in  her  individual  capacity,  such  words  of  description  can  be 
rejected  as  surplusage. 

Z.  Tendsh  — party  accepting  of —  when  not  concluded  by.  Where  a  party  accepts 
of  a  tender,  if  it  be  not  accepted  in  full  of  all  demands,  such  acceptance  will  not 
conclude  him  from  proceeding  for  more. 

3.  Time  —  proper  mode  of  cotnputing— instruments  to  take  effect  from  a  specified 
day  named  therein.  The  rule  adopted  by  this  court  for  the  computation  of  time, 
where  an  Instrument  is  to  take  effect  from  a  particular  day,  is  to  exclude  the  day 
named  therein,  and  include  the  day  assigned  for  its  termination.  And  this  rule 
applies  to  a  notice  given  to  terminate  a  tenancy. 

4.  Landlord  and  Tenant  —  tena7it  from  year  to  year— consequences  of  party  hold- 
ing over.  Where  a  tenant  under  a  lease  from  year  to  year,  is  notified  by  his  land- 
lord before  the  expiration  of  his  term,  that  If  ue  occupies  the  premises  another 
year,  he  must  pay  a  certain  Increased  rent,  and  the  tenant  holds  over,  such  act 
will  be  construed  as  an  implied  agreement  that  he  shall  hold  the  premises  upon 
the  new  terms  imposed. 

5.  Former  Decisions.  The  following  cases  are  cited  as  sustaining  this  doc- 
trine :    Prickett  v.  Bitter,  16  111.  97  ;  McKinney  v.  Peck,  28  ib.  178. 

6.  JjAnbl.ord  AiJD  Tenant  — relation  not  changed  by  tenant  holding  over.  And 
in  such  case  where  the  tenant  continues  in  possession  after  notice  imposing  new 
terms,  such  act  of  holding  over  after  the  expiration  of  his  term,  paying  rent,  in 
DO  wise  changes  the  relation  between  the  parties  of  landlord  and  tenant,  and  an 
action  for  use  and  occupation  upon  the  new  terms,  will  lie. 

7.  Former  Decisions.  The  case  of  Budding  v.  Hill,  15  Dl.  61,  and  McNaii 
v.  Schwartz,  16  lb.  24,  are  not  In  conflict  with  this  doctrine. 

Appeal  from  the  Circuit  Court  of  LaSalle  County;   the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
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Messrs.  Hough  &  Eldkidge,  for  the  appellant. 

Messrs.  Bull  &  Follett,  for  the  appellee. 

Mr.  Chief  Justice  Bbeese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  in  the  Circuit  Court 
of  LaSalle  county,  by  Bridget  Halligan  against  John  Higgins, 
for  the  use  and  occupation  of  certain  premises  in  the  city  of 
LaSalle. 

The  declaration  contained  four  counts,  the  first  of  which 
describes  the  plaintiff  as  executrix  of  Patrick  Halligan,  de- 
ceased, and  alleges  that  on  the  tenth  day  of  September,  1866, 
and  for  three  years  prior  thereto,  the  defendant  had  been  her 
tenant  from  year  to  year,  of  the  premises,  and  enjoyed  the 
same  at  the  yearly  rent  of  five  hundred  dollars,  payable  quar- 
terly ;  that  each  year  of  such  tenancy  commenced  on  the  tenth 
day  of  September  in  each  year,  and  that  on  the  eleventh  day 
of  July,  1866,  she  gave  the  defendant  written  notice,  declar- 
ing the  tenancy  to  be  ended  on  the  tenth  day  of  the  then  next 
September;  that  afterwards,  on  the  17th  of  July,  1866,  she 
gave  to  the  defendant  another  notice  in  writing,  to  the  effect, 
that,  notwithstanding  her  notice  to  terminate  the  tenancy  on 
the  tenth  of  September,  she  having  been  offered  seven 
hundred  dollars  per  annum,  rent  for  the  premises,  was  willing 
and  ready  to  re-let  them  to  the  defendant  for  that  sum,  payable 
monthly  or  quarterly,  on  condition  that  defendant  would 
execute  a  lease  to  that  effect  within  five  days  from  the  17th  of 
July ;  and  that  if  he  failed  so  to  do,  and  should  hold  over  the 
premises  after  the  tenth  day  of  September,  1866y  she  would 
hold  him  liable  for,  and  require  him  to  pay  for  the  premises, 
double  the  rent  he  was  then  paying  under  the  tenancy  termin- 
ating on  the  10th  of  September. 

The  plaintiff  then  avers  that  the  defendant  did  not  surrender 
possession  of  the  premises  to  her  on  the  tenth  of  September, 
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1866,  hut  held  over,  and  still  continued  to  hold  over,  notwith- 
standing the  termination  of  the  tenancy,  the  tenth  day  of 
September  having  long  since  elapsed;  that  she,  during  all  the 
time  aforesaid  was  entitled  to  the  reversion  of  the  premises, 
snd  to  receive  and  enjoy  the  rents  and  profits  thereof;  and 
she  further  averred  that  the  defendant  did  not  and  would  not 
execute  a  lease  for  the  yearly  rent  of  seven  hundred  dollars, 
and  she  demands  rent  at  the  rate  of  one  thousand  dollars 
per  annum,  payable  quarterly,  and  avers  that  of  that  sum  two 
hundred  and  fifty  dollars  is  due  and  unpaid. 

The  second  and  third  counts  declare  upon  a  tenancy  from 
year  to  year,  at  the  yearly  rent  of  one  thousand  dollars,  paya- 
ble quarterly,  of  wliich  sum  two  hundred  and  fifty  dollars  was 
due  and  unpaid. 

The  fourth  count  is  the  common  indebitatus  count  for  the 
use  and  occupation  of  the  premises  by  the  defendant  at  his 
request,  and  which,  by  the  suflferance  and  permission  of  the 
plaintiff,  he  had  a  long  time  held  and  enjoyed,  and  on  an  account 
stated. 

The  suit  was  brought  to  the  February  term,  1867. 

A  demurrer  to  the  declaration  having  been  overruled,  the 
defendant  pleaded  non  assumpsit,  payment ;  and  as  to  all  except 
the  sum  of  one  hundred  and  twenty-five  dollars,  he  did  not 
undertake  and  promise ;  and  as  to  the  sum  of  one  hundred  and 
twenty-five  dollars,  he  tendered  the  same  to  the  plaintiff  before 
the  commencement  of  the  suit,  which  she  refused  to  accept,  etc. 

He  also  pleaded  ne  unques  executrix. 

A  demurrer  was  sustained  to  the  third  and  fourth  pleas.  The 
defendant  amended  the  third  plea  by  writing  the  words,  "and 
now  brings  the  same  into  court  here,  ready  to  pay  to  the  plain- 
tiff if  she  will  accept  the  same,"  and  abided  by  the  demurrer 
to  the  fourth  plea. 

Issues  were  made  up  on  these  pleas,  a  jury  waived,  a  trial  had 
by  the  court,  and  a  finding  for  the  plaintiff  of  one  hundred 
^n(\.  twenty- nine  dollars  and  sixty  cents. 
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A  motion  for  a  new  trial  was  overruled  and  exception  taken, 
and  a  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment,  the  defendant  brings  the  record 
here  bj  appeal,  and  insists  upon  these  errors  assigned,  that 
the  court  erred  in  sustaining  the  demurrer  to  the  fourth  plea; 
that  improper  evidence  was  admitted  on  behalf  of  plaintiff, 
and  that  a  new  trial  should  have  been  awarded. 

As  to  the  first  point,  it  wilLbe  seen,  that  the  plaintiff  does 
not  declare  as  executrix,  nor  aver  that  the  contract  was  made 
with  her  testator,  but  with  herself,  in  her  individual  character. 
The  suit  is  brought  to  enforce  a  contract  made  with  her  in  her 
own  right,  and  not  in  a  fiduciar^^  or  representative  capacity. 
Describing  herself  as  executrix,  if  the  count  was  not  on  a  lia- 
bility to  her  as  such,  is  mere  surplusage,  the  words  are  of  no 
importance,  and  can  be  rejected  without  prejudicing  the  case 
in  any  way.  On  this  point  a  refei'ence  to  authorities  is  unnec- 
essary, but  see.  Savage,  Admr.  v.  Meriam  et  al.,  1  Blackford 
176 ;  Biddle,  Admr.  v.  Wilkins,  1  Peters,  6S6 ;  Talmadge, 
Admr.  v.  Chapel  et  al.,  16  Mass.  71  ;  Bond  v.  Betts,  Admr., 
Breese,  205  ;  Burnap  v.  Wight,  li  111  .  301 ;  Patrick  v. 
Rucker,  19  ib.  429. 

The  plaintiff  made  no  profert  of  letters  testamentary  in  her 
declaration,  as  she  was  suing  in  her  own  right.  Brent  v.  Shook, 
36  111.  125. 

The  acceptance  by  the  plaintiff  of  one  hundred  and  twenty- 
five  dollars,  tendered  by  the  defendant,  is  urged  by  hira  as  a 
concession  that  this  amount  was  all  that  was  due,  and  entitled 
the  defendant  to  a  judgment  for  costs,  is  the  second  point, 
made  by  appellant.  There  is  no  authority  cited  on  this  point, 
and  there  can  be  none,  for  the  doctrine  is  well  established,  that 
accepting  a  sum  tendered,  if  not  accepted  in  full  of  all  demands, 
does  not  conclude  the  party  from  proceeding  for  more. 

In  Ryal  v.  Rich,  10  East  47,  which  was  an  action  for  double 
rent,  and  for  use  and  occupation,  the  defendant  pleaded  tender 
of  the  single  rent  before  action   brought  and  paid  the  money 
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into  court,  which  the  plaintiff  took  out  before  the  trial,  and 
still  proceeded.  It  was  held  that  the  acceptance  of  the  single 
rent  was  no  waiver  of  tlie  plaintiff's  right  to  proceed  for  the 
double  rent,  and  that  the  plaintiff's  going  on  with  the  action 
after  taking  the  single  rent  out  of  court,  was  evidence  to  show 
that  he  did  not  mean  to  waive  his  claim  for  the  double  vahie^ 
but  to  take  \tpro  ianto. 

To  the  same  effect  is  the  case  of  Sleght  v.  Hhinelander  et 
al,  1  Johns.  192. 

The  next  point  made  by  the  appellant  is,  that  the  notice  to 
terminate  the  tenancy  was  not  sufficient. 

The  lease  is  dated  January  18,  1860,  and  demises  the  prem- 
ises from  the  tenth  day  of  September  of  that  year  "  for  and 
during  the  space  of  three  years."  The  notice  was  dated  and 
served  July  10,  1866,  and  required  possession  to  be  delivered 
to  the  lessor  on  the  tenth  of  September,  following. 

The  appellant  insists  that  the  lease  did  not  take  effect 
instanter,  but  from  a  future  day,  and  did  not  become  operative 
until  September  eleventh,  and  therefore  did  not  expire  until 
September  eleventh ;  the  notice,  therefore,  to  surrender  by 
the  tenth,  not  being  given  sixty  days  prior  to  the  end  of  tlie 
yearly  term,  was  inoperative,  and  could  not  terminate  the 
tenancy. 

The  question  arises,  when,  under  the  terms  of  this  lease, 
did  the  tenancy  terminate  ?  The  rule  generally  received  and 
acted  on  in  such  cases  is,  to  count  the  day  of  the  execution  of 
the  lease  out,  and  the  date  of  its  termination  in.  The  interest 
passing  September  tenth,  that  day  is  to  be  counted  out,  and  the 
day  assigned  for  its  termination  counted  in,  by  which  rule  the 
demise  ended  on  the  tenth  ot  September  of  each  year.  This 
is  the  rule  adopted  in  Ewing  v.  Bailey,  4  Scam.  420;  and  in 
Waterjnan  v.  Jones,  28  111.  54.  Adopting  the  same  rule  in 
regard  to  the  notice,  and  counting  the  tenth  of  July,  the  day 
of  its  date,  out,  and  also  the  tenth  of  September,  out,  which 
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the  rule  does  not  require,  there  remain  full  sixty  days,  which 
the  statute  prescribes.  The  tenth  of  September  would  end 
the  year,  if  the  term  commenced  on  the  eleventh,  and  the 
notice  was  served  sixty  days  before  the  end  of  the  year,  which 
is  sufficient  under  the  act  of  1S61,  which  provides,  in  all  cases 
•of  tenancy  from  year  to  year,  sixty  days'  notice  shall  be  suffi- 
cient to  terminate  the  tenancy  at  the  end  of  the  year  after 
such  notice  is  given. 

But  the  appellee  contends  that  the  words  "  from  the  tenth 
of  September,"  are  to  be  construed  according  to  the  intention 
of  the  parties,  to  be  ascertained  from  all  the  facts  and  circum- 
stances, and  from  the  concurrent  acts  and  declarations  of  the  par- 
ties. We  think  there  is  reason  in  this  position,  and  the  author- 
ities are  to  that  effect.     Taylor's  Landlord  and   Tenant,  §  78. 

In  this  case,  it  appears  by  the  record,  that  the  parties  to  tlie 
lease  treated  the  time  as  commencing  on  the  tenth,  and  appel- 
lant paid  rent  up  to  the  tenth,  and  this  ought  to  conclude 
them. 

If,  according  to  some  authorities,  the  day  of  the  date  of  the 
lease  is  to  be  included,  then  it  terminated  on  the  ninth :  if  it  is 
excluded,  then  the  term  ended  on  the  tenth,  and  the  notice  was 
sufficient.  In  Marcy  v.  Andet^son,  24  Fenn.  272,  it  was  held, 
when  the  demise  was  for  one  year  from  the  first  day  of  April 
next  ensuing  the  date  of  the  lease,  that  the  term  ended  on  the 
31st  day  of  March,  and  that  such  was  the  common  sense  and 
understanding  of  such  a  contract. 

This  decision  may  be  referred  to  another  principle  which  is 
generally  acknowledged,  that  when  the  words  from  the  date 
are  made  nse  of  to  denote  the  terminus  a  quo,  an  immediate 
interest  is  to  pass — the  date  of  J;he  instrument  is  inclusive; 
but  when  used  by  way  of  computation  of  time,  as  in  the  exe- 
cution of  an  appeal  bond  or  such  like  instruments,  a  distinction 
is  taken,  and  the  day  of  the  date  is  excluded,  as  in  Ewiny  v. 
Bailey,  and  Waterman  v.  Jones,  supra.  But  in  this  it  id 
Immaterial,  as  on  the  appellant's  theory,  that  the  term  com- 
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menced  on  the  eleventh,  it  ended  on  the  tenth,  so  that  the 
notice  was  sufficient. 

Appellant  insists  that  even  if  the  notice  was  sufficient  to 
terminate  the  tenancy,  either  the  tenant  held  over  willfully,  or 
nnder  the  terms  of  the  original  lease,  and  if  the  latter,  then 
an  implied  agreement  arose  to  pay  the  amount  specified  in  the 
lease ;  if  the  former,  then  no  tenancy  existed  between  the  par- 
ties, and  the  action  should  be  debt  under  the  statute  for  double 
rent  or  by  action  on  the  case,  citing  Dudding  v.  Ilill^  15  111. 
61,  and  McNair  v.  Schwartz,  16  ib.  24.  The  case  first  named, 
was  a  case  where  Dudding  went  into  possession  under  a  claim 
of  title,  and  not  as  tenant  of  Mrs.  Hill,  who,  notwithstanding 
that  fact,  had  recovered  of  Dudding  in  an  action  for  use  and 
occupation,  a  verdict.  He  was  holding  adversely  to  Mrs.  Hill, 
and  the  court  very  correctly  held  that  the  action  for  use 
and  occupation  did  not  lie,  as  the  relation  of  landlord  and  ten- 
ant did  not  exist,  and  to  the  same  eflect  is  the  other  case  cited. 
We  do  not  perceive  their  bearing  on  the  point  made. 

This  case  abundantly  shows  the  relation  of  landlord  and 
tenant  did  exist  by  virtue  of  the  lease.  Holding  over  by  the 
tenant  for  three  years  after  the  expiration  of  the  lease,  paying 
rent  did  not  destroy  that  relation.  Nor  is  this  action  for  double 
rent,  under  the  statute. 

While  the  appellant  was  holding  the  premises  after  the  lease 
had  expired,  he  was  liable  to  his  landlord  for  the  rent  accord- 
ing to  the  terms  of  the  lease ;  no  change  having  been  made  in 
those  terms,  he  will  be  presumed  to  so  have  held  ;  but  on  being 
notified  on  the  17th  of  July,  1866,  during  the  sixth  year  of 
his  tenancy,  if  he  continued  to  occupy  the  premises  after  the 
tenth  day  of  September,  of  that  year,  he  would  be  required  to 
pay  rent  at  the  rate  of  seven  hundred  dollars  per  annum,  and 
enter  into  writings  by  a  certain  day,  and  he  not  objecting 
thereto,  but  continued  in  the  possession,  no  argument  or  au- 
thority is  needed  to  show  the  extent  of  his  liability  under  such 
circumstances.     The  inference  is  irresistible,  that  he  was  content 
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to  hold  at  the  increased  rent,  and  his  assent  thereto  will  be 
implied.  The  presumption,  that  he  held,  after  this  notice,  on 
the  terms  of  the  original  lease,  is  fully  rebutted  by  his  own 
act  and  conduct.  If  a  landlord  duly  notifies  his  tenant,  who 
is  holding  by  the  year,  and  before  the  year  is  out,  that  if  he 
occupies  the  premises  another  year,  he  must  pay  a  certain 
increased  rent,  and  the  tenant  does  not  surrender  the  posses- 
sion, but  continues  to  occupy  them,  can  any  one  doubt  his 
acquiescence  in  the  new  terms,  and  his  liability  on  account 
thereof  ?  This  is  the  doctrine  of  the  cases  cited  :  Prickett  v. 
Bitter,  16  111.  97,  and  McEinney  v.  PecTc,  28  ib.  178. 

It  is  very  certain  to  our  minds,  that  the  notice  of  July  10th 
put  an  end  to  the  tenancy  on  the  10th  of  September  follow- 
ing, and  the  tenant  was  duly  notified  on  the  17th  of  July  the 
tenancy  would  not  be  continued  on  the  original  terms.  He 
knew  the  terms  upon  which  he  could  hold  them,  if  he  held 
over,  and  by  his  silence  and  continued  possession,  his  acquies- 
cence in  those  terms  must  be  presumed.  What  was  his  posi- 
tion, then  ?  He  was  then,  after  the  tenth  of  September,  a  mere 
tenant  at  will,  and  the  landlord  was  entitled  to  recover  rent  to 
the  time  of  bringing  suit,  as  the  appellant  could  have  ter- 
minated the  tenancy  by  his  own  act  at  any  moment  after  the 
tenth  of  September. 

We  do  not  deem  it  important  to  inquire  if  the  appellee  sus- 
tained the  first  three  counts  of  the  declaration,  if  the  fourth 
was  sustained  ;  and  that  it  was,  is  indisputable,  even  to  a 
greater  extent  than  the  finding  of  the  court. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  ajmned* 


\ 
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I 


Deville  R.  Holt  et  dl.j  impl'd,  etc. 

V. 

James  H.  Rees  et  al, 

1.  Release  of  Errors— acceptance  of  money  under  a  decree.  A  party  cannot 
avail  himself  of  that  portion  of  a  decree  which  Is  favorable  to  him,  and  secure 
its  fruits,  and  then  reverse  in  an  appellate  court  such  portions  as  militate  against 
him.    If  a  decree  Is  to  be  reversed,  the  parties  should  be  placed  In  statu  quo. 

2.  Lease— by  mortgagee  in  possession  is  terminated  by  redemption.  A  lease  made 
by  a  mortgagee  in  possession  is  necessarily  terminated  by  a  redemption  of  the 
mortgage,  unless  there  has  been  some  express  or  Implied  authority  from  the 
mortgagor  to  lease  for  a  given  time. 

8.  If  the  mortgagee  has  been  let  into  possession,  and  makes  a  lease,  and  at  a 
subsequent  period  all  the  parties  are  before  the  court  of  chancery,  the  court 
would  not  direct  the  delivery  of  possession  at  a  time  that  would  work  great 
iiardsblp  to  the  lessee. 

Wkit  of  Eeror  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  facts  fully  appear  in  the  opinion. 

Messrs.  Barker  &  Tuley,  for  the  plaintiffs  in  error. 

Mr.  James  L.  Stark,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  1st  of  September,  1857,  Eees  executed  to  Swift, 
ninety  bonds,  for  five  hundred  dollars  each,  with  interest 
coupons  attached,  the  interest  payable  semi-annually,  and  the 
principal  at  different  periods,  ranging  from  eight  to  twelve 
years.  It  was  provided  in  said  bonds  that  if  default  should 
be  made  in  the  payment  of  principal  or  interest,  for  sixty 
days  from  maturity,  they  should  all  be  considered  due  at  ttw 
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option  of  the  holder.  They  were  secured  by  a  mortgage  on 
real  estate  in  Chicago,  which  was  also  executed  by  E.ees  to 
Swift.  A  part  of  the  bonds  were  paid,  and,  of  the  residue, 
thirty-six  passed  by  endorsement  into  the  hands  of  Keid,  the 
original  complainant  in  this  suit,  and  sixteen  into  the  hands  of 
Clapp,  defendant  herein  in  the  Circuit  Court,  and  now  one  of 
the  plaintiffs  in  ei-ror.  No  interest  was  paid  after  March,  1859, 
and  in  May,  1S62,  Rees  gave  Clapp  possession  of  the  mortgaged 
premises,  and  he  leased  them  to  plaintiffs  in  error,  Calkins  and 
Holt,  for  the  term  of  one  year.  In  May,  1862,  Clapp,  in  con- 
nection with  Joy,  who  then  held  the  bonds  now  owned  by  Reid, 
renewed  the  lease  for  the  term  of  three  years.  On  the  30th 
of  July,  1864,  Eeid  filed  this  bill  to  foreclose  the  moi'tgage, 
making  parties.  Roes,  the  mortgagor,  Clapp,  the  holder  of 
the  sixteen  bonds,  and  Calkins  and  Holt,  the  tenants.  The 
defendants  answered,  proofs  were  heard,  and  after  two  refer- 
ences to  a  Master  to  state  the  account,  the  court  decreed  that 
Rees  pay  to  Reid  and  Clapp,  the  amount  respectively  found 
to  be  due  them,  within  thirty  days  from  the  last  day  of  the 
term,  or  that  he  deposit  the  amounts  with  the  clerk,  and  that 
on  making  such  payments,  he  should  hold  the  premises  dis- 
charged of  the  lien  of  the  mortgage,  and  free  from  all  right 
and  title  of  any  person  claiming  under  it.  The  mortgagor 
paid  the  money  into  court  within  the  thirty  days.  Clapp, 
Calkins  and  Holt  sued  out  the  present  writ  of  error.  The 
defendants  in  error  have  joined  in  error  upon  the  assignment 
by  Calkins  and  Holt,  but  as  to  Clapp  they  have  pleaded  as  a 
release  of  errors,  that,  pending  the  suit,  Clapp  has  surrendered 
his  bonds  to  the  clerk  of  the  Court  below,  and  received  the 
money  directed  by  the  decree  to  be  paid  to  liim.  To  this 
plea  Clapp  demurs,  and  so  far  as  relates  to  him,  th#  disposition 
of  the  case  depends  on  the  issue  of  law  made  by  the  demurrer 
to  this  plea. 

It  is  urged  against  the  plea,  that  Clapp  is  not  benefitted  by  this 
decree,  and  that  therefore  he  is  not  within  the  cases  of  ThomoA 
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V.  NeguSy  and  Morgan  v.  Ladd,  2  Gilm.  '700  and  415.  But 
although  the  amount  allowed  him  upon  his  bonds  may  be  les« 
than  he  was  entitled  to,  still,  so  far  as  the  decree  directed  tho 
payment  of  any  sum  of  mone}^  to  him,  to  that  extent  it  was 
beneficial  and  what  the  court  decided  in  the  above  cited  cases 
was,  that  a  party  cannot  avail  himself  of  that  portion  of  a 
decree  which  is  favorable  to  him,  and  secure  its  fruits,  and  then 
reverse  in  an  appellate  court  such  portions  as  militate  against 
him.  Counsel  object  to  the  binding  authority  of  these  deci- 
sions, because  made  by  a  divided  court,  but  we  fully  concur 
m  the  opinion  of  the  majority.  If  a  decree  is  to  be  reversed, 
the  parties  should  be  placed  in  statu  quo.  It  would  be  mani- 
festly unjust,  to  permit  Clapp  to  take  all  the  money  the  decree 
gives  him,  and  then  speculate  upon  the  possibilities  of  getting 
more  by  means  of  a  writ  of  error.  Suppose  the  decree  should 
be  reversed,  and  on  another  hearing,  the  court  upon  some  new 
evidence,  should  find  due  him  a  still  smaller  sum.  This  might 
easily  happen,  and  the  supposition  shows  the  distinction 
between  this  case  and  one  of  tender,  to  which  counsel  erro- 
neously seek  to  compare  it.  Money  paid  into  court  to  keep  a 
tender  good  is  brought  in  voluntarily,  and  is  a  deliberate  admis- 
sion that  such  sum  is  due  the  adverse  party.  If  accepted  or 
taken  out  of  court,  the  party  tendering  can  not  recover  it  back. 
But  if  paid  into  court  under  the  pressure  of  a  decree,  and  after 
a  reversal  of  such  decree,  it  is  ascertained  by  the  court  that  its 
former  decree  was  for  too  large  a  sum,  the  party  having  paid 
would  be  entitled  to  a  restoration  of  the  excess.  The  analogy, 
then,  between  this  case  and  one  of  tender  fails.  But  it  is  unneces- 
sary to  pursue  this  subject  further.  We  are  clearly  of  opinion, 
that  a  party  cannot  accept  money,  directed  to  be  paid  him  by  a 
decree,  and  then  ask  a  reversal  on  the  ground  that  it  did  not 
give  him  enough.  His  acceptance  was  a  ratification.  Tho 
demurrer  to  the  plea  of  release  of  eirors  must  be  overruled. 

Calkins  and  Holt  seek  to  reverse  this  decree  on  the  ground 
that  it  terminated  their  leasehold  interest  in  the  mortirafred 
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premises.  A  lease  made  by  a  mortgagee  in  possession  is 
necessarily  terminated  by  a  redemption  of  the  mortgage, 
unless  there  has  been  some  express  or  implied  authority  from 
the  mortgagor  to  lease  for  a  given  time.  We  so  held  at  the 
last  April  term,  in  an  action  of  ejectment  that  must  have 
been  betvt^een  these  same  parties,  and  for  the  same  premises. 
Jlolt  et  al.  V.  Rees,  44  111.  30.  It  is  true,  however,  that 
if  the  mortgagee  has  been  let  into  possession,  and  makee 
a  lease,  and,  at  a  subsequent  period  all  the  parties  are  before 
a  court  of  chancery,  the  court  would  not  direct  the  delivery 
of  possession  at  a  time  that  would  work  great  hardship  to 
the  lessee.  For  example,  in  the  case  of  flirming  lands,  it 
would  enable  the  lessee  to  gather  his  crops.  But  in  the 
decree  before  us,  there  is  nothing  of  which  Calkins  and  Holt 
can  complain.  There  is  really  no  decree  against  them.  They 
are  not  required  to  deliver  possession  to  the  mortgagor  on  his 
redeeming,  but  he  is  left  to  his  legal  remedies.  All  that 
there  is  in  the  decree  affecting  the  possession  in  any  way,  is 
the  direction  that,  in  the  event  of  a  sale,  possession  shall  be 
delivered  by  whomsoever  may  hold  it,  to  the  grantee  in  the 
Master's  deed.  JSTow  as  the  sale,  if  made,  was  to  be  subject  to 
fifteen  months  redemption,  and  as  Holt  and  Calkins  only 
claimed,  in  their  answer,  a  possessory  right  to  Maj^,  1866,  and 
this  decree  was  in  July,  1865,  it  is  evident  that  this  provision 
in  no  way  prejudiced  any  rights  held  by  them.  The  language 
of  the  decree  to  the  effect,  that  on  redemption  Rees  should 
hold  the  premises  discharged  of  the  mortgage,  and  free  and 
clear  from  all  right,  title  and  estate  derived  under  the  mort- 
gagee. Swift,  or  under  Clapp  or  Reid,  is  simply  a  clause  defin- 
ing the  legal  effect  of  redemption,  and  conferring  on  Rees  no 
rights  against  Holt  and  Calkins,  which  he  would  not  have  had, 
if  such  clause  had  been  omitted.  As  there  is  nothing  in  the 
decree  prejudicial  to  them,  there  is  no  ground  on  which  they 
^au  ask  its  reversal. 

Decree  affirmed. 
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Thomas  Demoss  et  al. 

V 

Robert  L.  Hannaman, 

1.    Nevt  Trial,     when  the  finding  of  the  court  below  does  not  appear  to  Im 
cjiearly  against  the  weight  of  the  evidence  It  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Chaeles  H.  "Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  commenced  by  Robert  L. 
Hannaman  against  Thomas  and  Asa  Demoss,  on  a  promissory 
note,  dated  September  27,  1864,  for  $1000,  due  one  day  after 
date,  on  which  several  payments  were  made. 

A  jury  being  waived,  the  case  was  tried  by  the  court,  and 
judgment  rendered  in  favor  of  the  plaintiff  for  $271  74-100. 

The  defendants  brought  the  case  to  this  court  by  appeal. 

Mr.  Charles  J.  Beattie,  for  the  appellants. 

Mr.  A.  E.  Harding,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case,  which  was  an  action  of  assumpsit  upon  a  promis- 
sory note,  was  tried  by  the  court  without  a  jury,  and  a  verdict 
for  the  plaintiff,  for  the  balance  due  upon  the  note,  and  judg- 
ment accordingly,  a  motion  for  a  new  trial  having  been  denied. 

To  reverse  this  judgment,  the  record  is  brought  here  by 
appeal,  and  various  errors  assigned,  none  of  which  have  any 
foundation.  The  first  error  is,  for  admitting  the  note  in  evi- 
dence. The  defendant  objected  to  admitting  the  note  in  evi- 
dence when  it  was  offered,  without  assigning  any  reason  for  hia 
objection,  and  we  can  perceive  none. 
04_4r>TrT  Tr.L. 
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That  the  finding  of  the  court  is  against  the  evidence  in  the 
cause  does  not  clearly  appear,  inasmuch  as  it  was  quite  contrar 
dictory,  both  parties  being  sworn,  together  with  other  wit- 
nesses, and  the  court  adjudged  the  weight  of  the  evidence  to  be 
with  the  plaintiff,  and  that  is  the  opinion  of  this  court. 

We  cannot  say,  therefore,  that  the  court-  decided  so  mani- 
festly against  the  weight  of  the  evidence,  as  to  justify  the 
interposition  of  this  court.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Alice  B.  Smith. 
Baetholomew   Beowe". 

L  New  TBiAi^-^tchen  lOiR  not  he  granted.  Where  a  cause  Is  tried  before  the  cour*., 
and  upon  the  issues  presented,  there  is  a  conflict  of  testimony,  this  court  vrill 
not  disturb  the  judgment,  because  the  court  gave  credence  to  a  witness  having 
no  interest  in  the  suit,  the  other  witnesses  being  the  parties  to  the  proceedings. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 
Messrs.  Garrison  &  Blanchakd,  for  the  appellant. 

Messrs.  RuNYON  &  Avery  and  Mr.  H.  H.  Haaff,  for  the 

appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Brown    against  Alice  B 
Smith,  for  goods  sold  and  delivei-ed.     The  plaintiff  proved  by 
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a  disinterested  witness,  that  he  several  times  presented  the 
account  to  defendant,  and  left  it  with  her  for  examination, 
and  she  made  no  objections,  but  repeatedly  promised  payment. 
On  the  other  hand,  the  defendant  testified  in  her  own  belialf, 
that  the  goods  charged  in  the  bill  had  not  all  been  received, 
and  that  she  only  owed  $58.5.65,  instead  of  $862.60,  the 
amount  claimed.  The  court,  after  liearing  the  evidence,  gave 
judgment  for  the  full  amount  claimed.  We  are  asked  to 
reverse  the  judgment,  because  it  is  against  the  evidence. 
This  we  cannot  do.  The  case  is  not  of  a  character  to  justify 
the  interference  of  an  appellate  court.  There  was  a  conflict 
of  testimony,  and  the  judge  who  tried  the  cause,  and  who  had 
the  witnesses  before  him,  gave  credence  to  the  witness  having 
no  interest  in  the  result.     We  cannot  see  that  he  erred. 

Judgment  affirmed. 


Daniel  T.  Elston  et  al, 

V. 

Caroline  Kennicott  et  al. 

1.  Postponement  or  TRiAii— 0/ the  rights  0/ parties.  When,  during  the  pendency 
of  a  trial,  the  defendant  dies,  and  a  scire  facias  issues  to  the  widow  and  heirs,  and 
they  appear  and  defend,  and  after  the  death  of  the  defendant,  the  plaintiffs  file  a 
new  declaration,  a  postponement,  granting  leave  to  the  defendants  to  plead  to 
the  new  declaration,  and  present  additional  testimony,  was  in  aid  of  justice  in  the 
new  aspect  of  the  case. 

3.  EvroENCE  —  of  refreshing  a  witness'  recoTlection.  A  witness  can  testify  only 
to  such  facts  as  are  within  his  own  knowledge  and  recollection,  though  he  is 
allowed  to  refresh  and  assist  his  memory  by  the  use  of  a  written  instrument, 
memorandum  or  entry  in  a  book;  but  after  inspecting  the  writing,  he  must  be 
able  to  speak  to  the  facts  from  his  own  recollection. 
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3.  Limitation  act  of  1839— tuhat  conglitutes  color  of  title.  All  that  is  neces- 
Bary  under  the  act  of  1839,  is,  that  the  Instrument  relied  on  as  color  of  title, 
shall  purport  on  its  face  to  convey  title  to  the  grantee. 

4.  So  that  a  party  who  is  defending:  his  possession  under  claim  and  color  of 
title  need  not  resort  to  the  most  remote  linli  in  the  chain  of  title  under  which  he 
claims,  but  it  is  enough  if  he  commences  to  deduce  his  color  of  title  from  any 
intervouing  deed,  which  w£is  executed  prior  to  the  commencement  of  the  seyen 
years,  during  which  he  expects  to  show  possession  and  payment  of  taxes. 

5.  Where  a  party  holding  color  of  title  to  land,  sells  the  same  and  receivea 
the  purchase  money,  and  executes  the  deed  to  the  purchaser  by  a  wrong  name, 
the  deed  being  intended  for  the  purchaser,  and  he  receiving  it  as  his  deed,  and 
entering  into  possession  under  It,  such  deed  will  be  color  of  title  to  the  pur- 
chaser, though  In  a  wrong  name. 

6.  But  if  there  is  no  such  person  as  the  one  named  as  grantee  in  the  deed, 
then  the  legal  title  will  not  pass  out  of  the  vendor,  but  will  be  heldbyhimas 
trustee  for  his  vendee,  and  a  payment  of  teixes  by  the  latter,  as  the  cestui  que 
trust  will  be  regarded  as  a  payment  under  that  title  aud  in  protection  thereof. 

7.  Same  —  of  the  payment  of  taxes— and  the  evidence  thereof.  Under  the  act  of 
1839,  the  important  question  is,  were  the  taxes  duly  paid,  and  by  the  person 
claiming  title,  or  by  some  person  for  him,  it  being  sufficient  to  show  the  fact  by 
such  evidence  as  will  satisfy  a  jury  trying  the  case. 

8.  A  receipt,  unless  coupled  with  a  contract,  is  only  prfmo  facia  evidence, 
and  may  be  rebutted  or  explained  by  parol. 

9.  So  where  a  tax  receipt  is  alleged  to  be  signed  by  a  person  not  having  an 
official  character,  it  is  proper  to  show  by  parol,  that  the  receipt  was  given  in 
good  faith  on  the  payment  of  the  taxes,  and  by  a  person  connected  with  the 
collection  of  the  revenue,  and  duly  credited  on  the  collector's  books. 

10.  And  if  the  receipt  mis-describe  the  premises  upon  which  the  taxes  were 
Intended  to  be  paid,  such  mis-description  may  be  so  explained  by  parol,  as  to  show 
what  premises  were  intended  to  be  embraced  in  the  receipt. 

11.  And  erasures  and  alterations  appearing  on  the  face  of  the  receipt,  may 
be  shown  to  have  been  made  by  the  person  giving  it,  and  under  circumstances 
which  rebut  any  allegations  of  fraud  on  the  part  of  the  holder. 

12.  So,  too.  If  the  receipt  does  not  specify  the  year  for  which  the  taxes  were 
paid,  such  omission  may  be  supplied  by  parol  evidence. 

13.  Where  a  party  claims  under  color  of  title,  the  statute  requires  the  pay- 
ment of  all  taxes  "legally  assessed"  upon  the  premises,  for  seven  successive 
years,  and  the  omission  to  pay  them  for  any  one  year  will  not  be  excused 
because  of  some  technical  defect  in  the  assessment  for  that  year,  which  would 
bave  vitiated  it  If  the  question  had  been  made. 
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14.  The  proper  construction  of  the  statute  In  that  regard  is,  that  there  must 
be,  in  all  cases,  an  actual  payment  of  taxes  for  seven  successive  years,  and  when 
this  is  shown,  the  purpose  of  the  Eitatute  is  answered,  even  though  it  may 
appear,  that  for  some  of  those  years,  or  for  all  of  them,  the  assessment  was  illegal. 

15.  Though  in  a  case  where  a  party  shows  an  actual  payment  of  taxes  for 
seven  successive  years,  but  during  one  or  more  of  the  years  he  had  left  a  part 
of  the  tax,  as  for  example,  the  road  tax,  unpaid,  on  the  ground  it  was  illegally 
assessed,  perhaps  he  might  claim  the  benefit  of  the  phrase  "legally  assessed," 
and  that  by  paying  all  other  taxes,  he  is  within  both  the  letter  and  the  spirit 
of  the  statute ;  but  when  he  shows  that  he  has  paid  none  of  them,  on  the 
plea  that  they  were  illegally  assessed,  he  cannot  claim  to  be  within  its  spirit. 

16.  Limitation  act  of  1835—0/  its  construction.  The  act  of  1839  was  designed 
to  protect  a  different  grade  of  title  from  that  embraced  in  the  act  of  1835 ;  and 
while  mere  color  of  title  would  be  suflScient  under  the  former,  something  more 
would  be  required  under  the  latter;  the  act  of  1835  requires  a  prima  facie  title. 

17.  So  where  a  defendant  in  ejectment  deduces  title  from  a  tax  deed,  but 
failed  to  produce  the  judgment  and  precept  upon  which  it  was  based,  while  the 
tax  deed  is  color  of  title,  and  as  such  sufficient  under  the  act  of  1839,  it  is  not, 
without  the  judgment  and  precept,  a  prima /acie  title,  such  as  is  required  by  the 
act  of  1835. 

18.  Former  decisions.  The  case  of  Irving  v.  Browned,  11  111.  402,  giving  a 
different  construction  to  both  those  acts,  was  overruled  by  the  case  of  Woodward 
T.  Blanclmrd,  16  ib.  425,  not  only  upon  the  construction  given  to  the  act  of  1839, 
but  also  upon  that  given  to  the  act  of  1835. 

19.  Tax  title— of  the  judgment  and  prior  proceedings.  It  has  been  held,  and 
Is  the  settled  rule  in  this  State,  that  a  judgment  for  taxes,  in  which  the  amount 
of  the  taxes  does  not  appear,  either  by  the  use  of  apt  words,  or  of  the  recognized 
dollar  mark,  cannot  be  sustained. 

20.  But  this  rule  does  not  apply  to  the  want  of  a  word  or  a  character  to  t-.e 
numerals  to  indicate  the  amount  of  taxes  due,  as  a  defect  to  anything  prior  to 
the  application  of  the  collector  for  a  judgment  against  delinquent  lands. 

21.  So  the  want  of  the  dollar  mark  in  the  assessment  roll,  to  designate  thi 
amount  of  the  valuation  or  the  taxes,  will  not  render  the  assessment,  or  the  col<. 
lector's  warrant,  invalid  and  illegal. 

Appeal  from  the  Superior  Court  of  Chicago ;    the   Hon. 
JoHK  M.  Wilson,  Chief  Justice,  presiding. 


The  facts  are  fully  stated  in  the  opinion. 
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Mr.  Walter  B.  Scates,  for  the  appellants. 

Messrs.  Goodrich,  Faewell  &  Smith,  for  the  appellees. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  in  the  Superior 
Court  of  Chicago,  by  Daniel  T.  Elston  and  others,  against 
William  H.  Kennicott,  to  recover  the  possession  of  the  east 
one-tlnrd  and  west  one-third  of  lot  three  (3),  in  block  ninety- 
five  (95),  in  the  school  section  addition  to  Chicago,  claimed  by 
the  plaintiffs  as  their  property  in  fee.  The  defendant  pleaded 
the  general  issue,  and  admitted,  that  at  the  time  of  the  com- 
mencement of  the  suit,  he  was  in  possession  of  the  premises. 

During  the  progress  of  the  suit,  the  defendant  died,  and 
his  widow,  Caroline  Kennicott,  and  the  others,  his  heirs  at 
law,  were  brought  in  by  scire  facias,  and  pleaded  to  the 
action.  The  cause  was  tried  by  the  court  without  a  jury,  and 
the  court  found  for  the  defendants.  A  motion  for  a  new  trial 
having  been  overruled,  judgment  was  rendered  for  the  de- 
fendants. 

To  reverse  this  judgment,  the  plaintiffs  have  appealed  to 
this  court,  and  have  assigned  various  errors,  which  will  be 
considered. 

The  facts  are,  briefly,  that  the  premises  in  question  were  con- 
veyed by  patent  from  the  State,  to  one  William  Worthingham, 
on  the  6th  of  December,  1835,  on  a  certificate  of  sale  made 
to  him  by  the  Commissioners  of  School  Lands  of  Cook  county, 
and  it  was  agreed  that  section  sixteen  was  a  school  section, 
and  was  laid  out  into  two  lots,  and  recorded  as  an  addition  to 
the  town  of  Chicago.  A  quitclaim  deed  from  Worthingham 
to  tlie  plaintiffs,  dated  October  1,  1859,  completed  their  title. 
The  defendants  set  up  the  statute  of  limitations  of  1839,  and 
in  sup])ort  thereof  introduced  a  deed  dated  May  20,  1812, 
trom  the  sheriff  of  Cook  county,  to  Hugh  T.  Dickey,  as  the 
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purchaser  of  lot  three,  in  block  ninety-five,  school  section 
addition,  at  a  tax  sale  made  in  1840  for  the  State  and  county 
taxes  due  and  unpaid,  and  assessed  against  this  lot. 

They  further  exhibited  a  quitclaim  deed  from  Dickey  to 
Thomas  Hoyne,  for  the  same  lot,  dated  June  27,  1842 ;  a  war- 
ranty deed  from  Hoyne  to  Caleb  Morgan,  dated  May  1, 1813 ;  a 
warrant}'  deed  of  the  west  third  of  this  lot,  from  Caleb  Morgan 
to  Michael  Monich,  dated  May  1, 1813  ;  a  quitclaim  deed  from 
Deidrich  Mong  to  William  H.  Kenuicott,  dated  February  1, 
1853,  fur  this  west  third.  The  defendant  also  produced  a  deed 
dated  June  11,  1852,  from  Caleb  Morgan  to  Deidrich  Mong, 
for  this  west  third,  written  on  the  back  of  the  deed  Morgan  had 
executed  to  him,  by  the  name  of  "Michael  Monich,"  reciting 
therein  that  by  inadvertence  and  mistake,  the  name  of 
Deidrich  Mong,  "was  incorrectly  set  forth  in  said  deed,  and 
erroneously  spelled  Michael  Monich." 

For  the  east  third,  defendant  produced  in  evidence  a 
deed  from  Caleb  Morgan  to  himself,  dated  August  2,  1845. 

The  defendants  then  proved,  by  one  Wheeler,  that  he  had 
been  acquainted  with  W,  H.  Kennicott  twenty-four  years,  and 
with  the  property  in  question,  seventeen  years ;  knew  of  Ken- 
nicott's  purchase  of  the  east  third ;  was  some  slight  improve- 
ments on  it  at  the  time;  a  shed  or  other  small  building,  one 
story  high,  which  Kennicott  used  for  storing  grain  ;  he  occu- 
pied rooms  over  witness'  store,  on  the  adjoining  block,  in  1844 
or  1845,  and  while  so  occupying,  he  built  a  new  dwelling 
house  on  the  east  third,  and  enclosed  the  premises  with  a  new 
fence.  The  new  building  had  been  occupied  as  a  dwelling 
ever  since  it  was  finished  until  the  present  time  (1862),  A  widow 
Hoyt  first  occupied  it  for  a  year  or  more,  and  then  Kennicott, 
who,  witness  thinks,  occupied  it  not  less  than  seven  years. 
This  witness  is  corroborated  substantially  by  the  testimony  of 
Hamilton,  Peacock  and  Cobb,  the  cai-penters  and  joiners,  who 
built  the  house,  and  who  fixes  the  date  of  its  erection  ia  the 
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year  1848,  having  commenced  it  in  May  and  completed  it  in 
September. 

To  prove  possession  of  the  west  third,  the  deposition  ot 
Deidrich  Mong  was  introduced,  by  which  it  appeared  that  he 
bought  the  west  third  of  Morgan,  May  1st,  1843,  who  gave 
him  the  deed  in  evidence,  in  which  he  was  called  "Michael 
Monieh,"  by  mistake.  He  testifies  he  came  from  Germany 
in  1841,  and  could  not  speak  English  when  he  bought  the  lot. 
He  worked  for  Morgan,  as  a  cabinet-maker,  twenty  years, 
who,  during  all  that  time,  had  not  usually  called  him  by  his 
riffht  name — calls  him  "Moonich."  The  summer  afier  he 
bought  the  lot,  he  built  a  dwelling  house  on  it,  costing  three 
hundred  dollars,  built  a  fence  around  the  lot,  and  filled  in  the 
front  with  dirt.  After  the  house  was  completed,  he  lived  in  it 
six  or  seven  years,  and  then  rented  it  out ;  sold  the  lot  to  Ken- 
nicott,  and  gave  him  the  deed  in  evidence.  He  testified 
further,  that  he  paid  the  taxes  on  this  property — city,  county, 
and  every  tax  that  was  to  be  paid ;  began  to  pay  "right  at  the 
time"  he  bought  it,  and  continued  to  pay  until  he  sold  to  Ken- 
nicott,  and  took  the  receipts  which  he  produced  on  the  trial, 
numbered  from  one  to  sixteen,  inclusive,  and  gives  as  a  reason 
why  some  of  the  receipts  appear  to  be  given  to  "D.  Monieh," 
some  to  "Monch,"  and  some  to  "Mooncy,"  that  "these  Yankees 
did  not  know  how  to  spell  his  name ;"  that  he  never  owned  any 
other  lot  in  Madison  street  besides  this.  When  he  took  the 
receipts  he  did  not  read  them ;  that  he  could  not  read  them, 
not  understanding  the  English  language.  When  he  paid  the 
taxes,  he  told  the  collector  what  property  he  wanted  to  pay 
on,  and  had,  every  time,  on  a  paper,  the  lot  and  number.  He 
states,  also,  that  after  Kennicott  bought  of  him,  he  rented  it 
out,  and  that  the  house  witness  built  was  still  standing  on  the 
lot,  on  the  back  part  of  it,  to  which  place  Kennicott  moved  it. 

The  plaintifis  objected  to  several  of  these  tax  receipts, 
namely  :  to  receipt  No.  2,  for  the  State,  county  and  special 
taxes  lor  tlie  year  1845,  for  the  reason  that  it  did  not  specify 
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on  what  part  of  lot  3  tlie  taxes  were  paid ;  it  describes  a  lot 
as  "  30  feet  on  Madison  street,  bj  189  feet  deep,  of  lot  3,  block 
95,  school  section  addition."  Thej  also  objected  to  receipt 
No.  4,  on  tlie  ground  that  it  did  not  appear  that  the  pi'opertj 
mentioned  was  in  the  school  section  addition  to  Chicago;  to 
receipt  No.  6,  that  it  appeared  to  be  for  the  payment  of  the 
taxes  on  a  lot  in  the  original  town  of  Chicago  ;  to  receipt 
No.  14,  on  the  ground  that  it  appeared  to  be  for  the  north  third 
and  not  for  the  west  third  of  lot  three ;  to  receipt  No.  17, 
on  the  ground  it  appeared  to  be  for  the  south  third, 
and  not  for  the  east  third  of  lot  three.  The  objections  were 
overruled  b}'  the  court,  and  the  receipts  admitted  in  evidence. 
This  action  was  had  at  tlie  July  hearing,  in  1862,  at  which 
time,  after  argument,  the  cause  was  submitted  and  taken  under 
advisement.  It  would  appear  from  tlie  record,  that  no  decision 
was  made,  and  no  step  taken  in  the  cause  until  February  term, 
1866,  when  the  plaintiffs  suggested  the  death  of  the  defend- 
ant, and  a  scire  facias  was  ordered  to  bring  in  the  widow  and 
heirs.  The  record  then  states,  that  on  March  26,  1866,  the 
plaintiffs  appeared  b}^  their  attorney,  and  the  widow  and 
adult  heirs  of  W.  H.  Kennicott  by  their  attorneys,  entered 
their  appearance,  and  pleaded  not  guilty  to  the  declaration ; 
and  the  minor  heirs,  by  their  guardian  ad  litem,  entered 
their  appearance  and  put  in  the  same  plea,  all  of  them  having 
been  served  with  process. 

At  this  stage  of  the  case  the  plaintiffs'  counsel  submitted 
the  cause  to  the  court,  as  before  then  tried,  and  asked  that  a 
finding  and  judgment  might  be  made  upon  the  evidence  and 
arguments  before  then  submitted.  This  was  opposed  by  the 
defendants,  and  they  asked  to  be  allowed  to  introduce  further 
testimony,  which  the  court  permitted,  against  the  objection  of 
the  plaintiffs,  and  exception  taken.  This  testimony  consisted 
of  the  depositions  of  Hamilton,  Peacock  and  Cobb,  to  the 
fact  of  possession  by  Kennicott  of  the  east  third. 

25  —  46th  Ilt.. 
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After  tlie  reading  of  these  depositions,  the  further  hearing  of 
the  cansc  was  postponed  to  the  23d  of  Mav,  1866,  at  which 
time,  the  parties  being  present,  the  counsel  for  the  plaintiffs 
stated  that  he  had  made,  and  should  insist  upon  certain  objec- 
tions, which  he  then  specified,  to  all  the  tax  receipts  that  had 
been  given  in  evidence,  and  did,  then  and  there,  present 
specific  objections  to  all  those  receipts,  from  JSTo.  1  to  No.  34, 
inclusive,  except  as  to  Nos.  18,  19,  23,  24,  26,  30,  31  and  33, 
accompanying  the  same  with  the  statement  that  he  made  no  ob- 
jections to  the  receipts  except  those  above  specified ;  and 
thereupon,  he  moved  the  court  to  exclude  and  disregard  as  evi- 
dence, each  and  every  one  of  the  deeds,  tax  receipts  and 
depositions,  and  every  part  thereof  which  had  been  offered 
in  evidence  by  the  defendant,  Kennicott,  in  his  life  time,  and 
by  the  present  defendants.  This  motion  was  overruled  by 
the  court,  and  the  plaintiffs  excepted. 

It  further  appears  from  the  record,  that  on  so  disposing  of 
this  motion,  the  plaintiffs'  counsel  submitted  an  argument  and 
written  brief  of  his  points  and  authorities  in  the  case,  including 
the  foregoing  special  objections  to  the  deeds,  and  tax  receipts, 
and  depositions,  upon  which,  the  defendants,  by  their  counsel, 
asked  a  postponement  of  the  cause,  and  further  time  to  give 
further  evidence  and  to  answer  the  plaintiffs  ;  whereupon,  the 
further  hearing  of  the  cause  was  continued  until  the  18th 
day  of  October,  1866,  at  which  day  the  parties  and  their  attor- 
neys being  present,  the  defendants  offered  to  call  and  examine 
other  witnesses,  and  to  introduce  additional  written  evidence 
on  their  part,  which  the  court  allowed,  against  the  plaintiffs' 
objections. 

For  what  reason  the  cause  was  continued  from  July,  1862, 
to  May,  1866,  is  not  apparent  from  the  record,  but  that  it  was 
mutually  satisfactory,  must  be  inferred,  as  no  objection  thereto 
api)ears. 

Tiie  plaintiffs  make  one  of  their  points  on  this  aition  of  the 
court  in  May,  1866,  and  complain  of  it  as  harsh  and  oppressive, 
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and  ask  this  court  to  prescribe  some  rule  whicli  shall  govern 
like  cases. 

When  it  is  considered,  that  at  the  last  hearing,  in  July,  1862, 
the  plaintiffs  formally  objected  to  five  only  of  the  tax  receipts 
in  a  series  of  thirty-five ;  that  during  the  interval  from  that 
date  to  February  term,  1866,  the  defendant  had  died ;  that  his 
widow  and  heirs  at  law  had  been  brought  in  by  process,  and 
had  pleaded  to  the  action,  and  that  the  plaintiffs  then  attacked 
all  the  tax  receipts  in  the  series,  except  eight  of  them,  specify- 
ing the  nature  of  their  objections,  and  presented  a  labored 
brief  and  argument  in  support  of  the  objections,  we  cannot 
think  the  court  went  too  far  in  allowing  the  defendants  a  rea- 
sonable time  in  which  to  answer  the  objections,  putting,  as 
they  did,  a  new  phase  on  the  case,  differing  from  that  which 
it  had  assumed  at  the  time  of  the  death  of  the  defendant. 
The  plaintiffs  had  amended  their  declaration  by  changing 
their  claim  to  two  certain  pieces  of  land  ;  to  one  piece  of  land, 
by  striking  out  the  words  "and  the  west  thirty  feet  of  said 
lot,"  and  filed  a  new  count  for  the  west  third.  To  this  amended 
and  new  declaration,  no  plea  had  been  filed  by  Ivennicott 
in  his  life  time,  so  that,  when  his  widow  and  heirs  were 
brought  in  by  process,  a  plea  by  them  was  not  inappropriate, 
and  the  plea  was  filed  without  objection  on  the  part  of  the 
plaintiffs. 

This  being  the  then  aspect  of  the  case,  it  was  no  unusual 
indulgence  for  the  court  to  allow  time  to  the  defendants  to 
prepare  for  the  great  contest,  in  the  issue  of  which,  all,  save 
eight  of  the  tax  receipts,  were  involved.  It  is  true,  the  cause 
had  been  submitted  to  the  judge  sitting  as  court  and  jury,  but 
it  was  upon  another  and  different  declaration,  and  on  the  sim- 
ple question  of  the  validity  of  the  five  specified  receipts.  We 
see  nothing  in  the  action  of  the  court  in  granting  the  delay, 
and  hearing  additional  testimony,  in  any  degree,  improper,  or 
as  calculated  to  prejudice  the  plaintiffs.  It  was  quite  as  desir- 
able to  them  as  it  could  be  to  the  defendants,  that  all  the  facta 
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Bhould  come  out  on  this  trial,  and  if  they  were  strong  enough, 
expensive  and  protracted  litigation  would  be  avoided.  It  was 
better  for  both  parties,  that  the  whole  case  should  be  then 
heard  on  all  the  facts. 

We  will  now  proceed  to  the  examination  of  the  more  im- 
portant points  made  by  the  appellants'  coui.sel  in  his  brief, 
aud  which  he  has  discussed  at  great  length  in  his  printed  ar- 
gument submitted,  supporting  the  same  by  a  large  number  of 
references  to  cases  supposed  to  bear  upon  the  points. 

The  iirst  point  he  makes  is,  that  the  appellees  do  not  claim 
title  by  payment  of  taxes  on  unoccupied  lands,  but  upon  pos- 
session and  payment  of  taxes  for  seven  consecutive  years,  upon 
a  paper  title ;  and  they  must  show  a  judgment  and  execution 
to  entitle  them  to  read  the  sheriff's  deed  to  Dickey  in  evi- 
dence. 

In  support  of  their  positions,  appellants  rely  upon  the  cases 
of  Hinman  v.  Poj>e,  1  Gilm.  131 ;  Atkins  v.  Himnaii,  2  ib. 
437 ;  Vance  v.  Schuyler,  1  ib.,  160 ;  Thompson  v.  /Schuyler, 
2  ib.  279,  and  Irvitig  v.  Brownell,  11  111.  402. 

The  last  two  cases  simply  decide  that  under  the  revenue 
laws  of  1827  and  1829,  a  deed  executed  by  the  Auditor  of 
Public  Accounts,  on  a  sale  for  taxes,  might  be  given  in  evi- 
dence without  further  or  aiiy  additional  proof. 

In  the  two  first  named  cases,  the  plaintiffs  in  the  ejectment 
sought  to  establish  a  paramount  title  by  the  production  of  a 
Sheriff's  deed,  purporting  to  convey  the  premises  on  a  sale 
made  by  him  for  delinquent  taxes.  This  was  all  the  evidence 
they  proposed  to  offer,  and  the  court  \ery  properly  held,  as 
they  claimed  through  the  sheriff,  they  must  show  his  authority 
to  sell  by  showing  a  judgment  and  the  precept  thereon.  This 
case  is  wholly  unlike  either  of  these  cases.  Here  the  defend- 
ants assert  no  paramount  title  to  the  lot ;  they  are  acting  on  the 
defensive,  claiming  only  that  they  have  such  color  of  title, 
made  in  good  faith,  as  will,  in  connection  with  their  possession 
and  the  payment  of  taxes  for  seven  successive  years,  entitle 
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them  to  keep  the  possession  against  the  paramount  title  the 
plaintiffs  assert.  The  defendants  might  have  gone  no  further 
back  than  Hoyne's  deed  to  Morgan,  for  the  purpose  of  show- 
ing color.  All  that  is  necessary  under  the  act  of  1839,  is,  that 
the  instrument  relied  on  as  color  of  title,  shall  purport  on  its 
face  to  convey  title  to  the  grantee,  which  Hoyne's  deed  to 
Morgan  does  purport  to  do,  and  is  with  warranty  of  title. 
Bride  v.  Watt,  23  111.,  5U7;  Hollotmy  v.  ClarJc,  27  ib.,  483. 
"We  see  nothing  in  the  c&seof  Irvingv.  Brownell,  11  111.,  402, 
affecting  this  question,  and  the  case  itself  has  been  overruled 
by  subsequent  decisions  of  this  court. 

The  next  point  made  by  appellants  is,  that  Morgan,  having 
conveyed  to  Michael  Monich,  by  warranty,  on  the  first  of  May, 
1843,  had  no  estate  or  interest  left  to  convey  by  his  second 
quitclaim  deed,  to  Deidrich  Moug,  of  June  11,  1852 ;  and 
that  Morgan  is  incompetent  as  a  witness  to  make  the  state- 
ments contained  in  the  recitals  of  the  last  named  deed,  and  the 
statements  are  incompetent  and  inadmissible  at  law  to  correct 
a  mistake. 

This  point,  in  the  view  we  have  taken  cf  the  case,  does  not 
seem  important  to  be  considered.  We  are  aware  of  the  rule 
that  mistakes  in  deeds,  where  sought  to  be  corrected,  can  only 
be  corrected  in  a  court  of  equity.  There  is  no  attempt  here  to 
correct  a  mistake. 

The  view  we  take  of  the  case,  is  this  :  By  the  first  section 
of  the  act  of  1839,  it  is  provided,  that  every  person  in  the 
actual  possession  of  lands  or  tenements  under  claim  and  color 
of  title  made  in  good  faith,  and  who  shall  for  seven  successive 
years  continue  in  such  possession,  and  shall,  also,  during  said 
time,  pay  all  taxes  legally  assessed  on  such  lands  or  tenements, 
shall  be  held  and  adjudged  to  be  the  legal  owner  of  said  lands 
or  tenements,  to  the  extent  and  according  to  the  purport  of  hia 
or  her  paper  title.  All  persons  holding  under  such  possession 
by  purchase,  devise  or  descent,  before  said  seven  years  shall 
have  expiredj   and  who  shall  continue  such  possession,  and 
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coiitinne  to  pay  the  taxes  as  aforesaid,  so  as  to  complete  the 
possession  and  payment  of  taxes  for  the  term  aforesaid,  shall 
be  entitled  to  the  benefit  of  this  section." 

Now,  Mong  having  received  a  deed  for  the  west  third,  from 
Morgan,  intended  for  him  and  for  him  only,  having  paid  the 
purchase  money,  and  having  entered  into  possession  under  that 
deed,  had  a  claim  and  color  of  title ;  this  deed  was  color  to  him  ; 
it  was  intended  for  him  ;  he  received  it  as  his  deed,  though  in  a 
wrong  name.  But  if  there  was  no  such  person  as  "  Monich," 
as  it  appears  there  was  not,  then  the  legal  title  did  not  pass  out 
of  Morgan  by  this  deed,  and  he  continued  to  hold  it  as  the  trus- 
tee of  Mong ;  and  the  payment  of  taxes  by  Mong  the  required 
time,  protected  the  title  remaining  in  Morgan. 

Morgan  was  the  trustee,  and  Mong  the  cestui  que  trust,  and 
this  court  held,  in  Cofield  v.  Furry,  19  111.  183,  that  if  pay- 
ment of  taxes  is  made  by  the  cestui  que  trust,  the  effect  is  the 
same  as  if  made  by  the  trustee,  for  the  two  interests  united 
make  the  estate  or  legal  and  equitable  title  to  the  land,  stand- 
ing together  and  not  in  hostility  to  each  other.  The  true  ques- 
tion in  such  case  is,  under  what  title  were  the  taxes  paid.  See 
also,  Darstv,  Marshal,  20  111.  227;  and  Bunlap  v.  Dough- 
erty, ib.  397. 

Morgan  held  the  legal  title  in  trust  for  Mong,  and  payment 
of  the  taxes  by  Mong  protected  that  title.  The  title  assured 
to  Mong  by  the  deed  of  June  11,  1852,  changes  not  the  aspect 
of  the  case,  and  was  unimportant  as  an  instrument  of  evi- 
dence. Morgan's  deed  to  Monich,  who  never  had  an  existence, 
was  of  no  more  validity  than  a  deed  to  a  dead  man ;  conse- 
quently, Morgan  receiving  the  purchase  money  from  Mong, 
continued  seized  to  the  use  of  Mong;  the  legal  title  remained 
in  him,  and  it  is  placed  beyond  doubt  by  the  evidence,  that  the 
taxes  were  paid  under  this  title,  and  comes  fully  within  the 
case  of  Cofield  v.  Furry,  supra. 

It  is  not  pretended  tlie  mistake  in  the  first  deed  could  be 
coi-rected  hy  proof  in  an  action  of  ejectment,  nor  was  it.     The 
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claim  and  color  of  title  was  fully  made  out  in  Morgan,  to 
protect  which,  the  pa^-ment  of  the  taxes  under  that  title  for 
seven  consecutive  years  by  Mong,  cannot  be  called  in  question. 

The  next  point  made  by  appellants  is,  that  the  receipts  could 
not  be  explained  by  parol  evidence. 

It  is  impossible  we  can  take  up,  one  by  one,  the  many  spe- 
cific objections  made  to  this  multitude  of  tax  receipts. 
They  are,  substantially,  as  follows  :  First — Admitting  parol 
evidence  to  explain  the  receipts.  Second — Some  of  tlie  receipts 
were  signed  by  persons  other  than  the  collector  of  taxes. 
Third — that  there  were  material  alterations  and  erasures,  and 
interlineations  in  some  of  them,  and  which  were  not  satis- 
factorily explained  to  entitle  them  to  be  read  in  evidence. 
Fourth — That  in  some  of  the  receipts,  the  description  of  tlic 
property  was  too  uncertain,  and  did  not  identify  the  part  of  lot 
in  controversy,  and  that  the  evidence  admitted  for  such  purpose 
was  incompetent.  Fifth — That  receipt  number  12,  and  the 
parol  evidence  to  till  the  blank,  were  both  inadmissible,  and 
insufficient  to  prove  the  payment  of  the  taxes  for  the  year 
1850. 

Some  of  these  objections  go  to  the  payment  of  the  taxes  on 
the  east  third,  which  Kennicott  acquired  from  Morgan,  as 
well  as  to  the  west  third,  claimed  and  possessed  by  Mong,  and 
sold  and  conveyed  by  him  to  Kennicott. 

The  first  objection,  and  some  of  the  others,  is  fully  answered 
by  the  decision  of  this  court  in  the  case  of  Henchman  v.  Whet- 
stone^ 23  111.  188,  in  which  it  was  held,  that  the  statute  does 
not  provide  any  mode  of  proving  the  payment  of  taxes,  and 
that  its  requirements  would  be  answered  as  fully  without  as 
with  a  receipt — a  receipt  forms  no  part  of  the  payment,  but  is 
only  evidence  of  it — and  verbal  evidence  by  a  witness,  as  to 
the  payment  would  be  quite  as  available.  It  was  further  held, 
that  receipts,  unless  coupled  with  a  contract,  were  ovAj prima 
facie  evidence,  and  might  be  rebutted  or  explained  by  parol. 
This  court  has  never  regarded  them  in   the  lierht  claimed  hv 
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the  appellants,  as  muniments  of  title.     They  are  simply  what 
they  purport  to  be,  receipts  for  the  payment  of  money. 

The  next  objection  is,  that  some  of  the  receipts  were  signed 
b}  ])ersons  not  having  an  official  character.  These  were 
explaired  by  the  persons  giving  them,  as  having  been  given 
in  good  faith  on  the  payment  of  tlie  taxes,  and  by  persons  con- 
nected with  collection  of  the  revenue,  and  duly  credited  on 
the  collector's  books.  The  important  question  is,  were  the 
taxes  duly  paid,  and  by  the  persons  claiming  title,  or  by  some 
person  for  him  ?  If  no  receipt  be  taken,  as  we  have  said  a 
receipt  need  not  be,  it  is  sufficient  to  show  the  taxes  were  paid 
by  the  party  claiming  the  benefit  of  the  payment,  by  such 
evidence  as  would  satisfy  a  jury  trying  the  fact.  If  this  were 
not  the  rule,  of  little  avail  would  the  act  of  1839  be  found, 
when  we  consider  the  carelessness,  not  only  df  property  own 
ers,  but  of  tax  collectors.  When  the  question  is  made  as  to 
the  payment  of  taxes,  evidence  should  be  furnished  sufficient 
1o  satisfy  the  court  and  juiy  of  the  fact  of  payment. 

Mong  states,  in  his  deposition,  that  he  paid  the  taxes  on  this 
lot  every  year  at  the  proper  time — that  he  had  no  other  lot 
than  this  in  that  locality.  This  evidence,  coupled  with  the 
receipts  which  he  held  and  exhibited,  and  whicli  were  given 
to  him  as  the  tax  payer  and  owner  of  the  lot,  raises  a  strong 
presumption,  which  the  judge  trying  the  cause  could  not  disre- 
gard, that  the  taxes  were  regularly  paid  for  seven  successive 
years  on  the  lot  in  question. 

As  to  the  third  point,  we  think  the  erasures  and  alterations 
were  sufficiently  explained.  They  were  not  made  by  the  per- 
son holding  the  receipts,  but  by  the  party  giving  them,  and 
who  made  the  alterations  at  the  time.  There  is  no  pretense 
of  any  fraudulent  conduct  on  the  part  of  any  one.  The  proof 
offered  on  this  point  siiould  satisfy  any  jury  of  the  honesty 
of  the  act. 

Upon  tlie  fourth  point,  that  the  description  of  the  property 
was  too  uncertain,  and  did  not  identify  the  parts  of  the  lot  on 
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which  the  taxes  were  paid,  we  are  of  opiuion,  so  far  as  Mong's 
west  third  is  involved,  that  his  testimony  is  conchisive  on  the 
point.  He  owned  no  lot  but  the  west  third  on  Madison  street, 
in  the  school  section  addition.  There  was  but  one  school  sec- 
tion in  that  township,  and  no  other  lot  in  the  citj  that  would 
answer  to  the  description  of  lot  3  in  block  95,  but  this  lot  thero 
in  this  school  section  addition.  It  is  made  certain  by  these 
facts.  The  description  in  receipt  number  14,  of  the  lot  as  the 
north  third,  is  shown  to  be  an  error  by  the  testimony  of  Mong, 
and  by  that  of  Bernard,  who  assisted  the  collector  in  the  col- 
lection of  the  taxes  for  1851.  He  says  from  the  close  resem- 
blance of  the  letter  W  to  N,  on  the  tax  warrant  for  the  year 
1851,  the  error  occurred.  He  states  there  were  no  other  sub- 
divisions of  lot  3,  except  the  east  third,  the  middle  third,  and  the 
west  third,  and  no  one  paid  any  taxes  in  that  year  on  the  west 
third  but  Mong. 

As  to  the  other  point,  that  receipt  number  12  does  not  spe- 
cify the  year  for  which  the  tax  was  paid,  and  the  parol  evidence 
to  fill  the  blank  was  inadmissible,  we  think  the  testimony 
was  sufficient  to  show  that  it  was  not  possible  the  tax  paid  Dec. 
30,  1850,  could  be  for  any  other  year  than  the  year  1850,  and 
Mong  testifies  he  paid  the  taxes  on  the  west  third  every  year 
after  his  purchase,  until  he  sold  to  Kennicott  in  February,  1853. 

These  are  all  the  receipts  specially  objected  to  for  the  taxes 
on  the  west  third.  For  the  east  third,  the  receipt  number  17 
calls  for  the  south  third.  Taylor,  the  collector  who  gave  it, 
says  it  was  a  mistake,  and  it  should  have  been  for  the  east  third, 
the  taxes  on  which  were  paid  by  Kennicott  in  1847  for  the 
year  1846. 

On  a  careful  examination  of  all  the  testimony,  and  in  view 
of  the  doctrine  of  the  case  of  Henchman  v.  Whetstone^  we  cannot 
but  be  convinced  that  the  receipts  were  open  to  explanation  by 
parol,  and  have  been  fully  explained,  and  by  them,  and  by  the 
taxes  having  been  paid  under  a  claim  and  color  of  title  and 
• 
26— 46th  III. 
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possession  for  seven  years,  a  bar  to  the  west  third  is  tully 
established.     Not  so,  however,  in  regard  to  the  east  third. 

It  is  admitted  by  the  defendants  that  Kenuicott  did  not  pay 
the  taxes  for  the  year  1847,  on  tho  east  third. 

The  plea  for  his  failure  to  pay  the  taxes  for  that  year,  is 
that  the  taxes  were  not  legally  assessed,  the  assessment  roil 
not  containing  the  dollar  mark.  But  Mong  paid  the  taxes  for 
that  year  on  the  west  third,  which  was  on  the  same  assess- 
ment roll,  and  so  did  other  property  owners,  and  what  one 
proprietor  could  do,  another  one  could.  If  the  claimant 
chose  to  risk  his  title  on  this  objection,  it  was  his  privilege 
to  do  so,  but  thereby,  he  has  failed  to  comply  with  the  statute. 
A  party  holding  only  a  colorable  title,  in  order  to  perfect  it 
under  the  act  of  1839,  must  pay  taxes  for  seven  successive 
years.  Nothing  less  than  this  cau  avail  him.  If  he  pays  the 
taxes  for  seven  successive  years,  he  can  claim  the  protection 
of  this  law.  If,  in  one  of  the  seven  years,  he  shall  believe 
the  taxes  are  not  legally  assessed,  and  does  not  pay  them,  he 
must  take  the  consequences.  This  very  question  came 
before  this  court  in  the  case  of  Chickering  v.  Faile,  Jix^r.,  et  al. 
38  111.,  342,  wherein  it  was  held  that  the  want  of  the  dollar 
mark  in  the  assessment  roll,  to  designate  the  amount  of  the 
valuation  or  the  taxes,  would  not  render  the  assessment  or 
the  collector's  warrant  invalid  and  illegal.  It  was  further  said, 
we  would  not  apply  the  want  of  a  word  or  character  to  the 
numerals  to  indicate  the  sum  of  taxes  due,  as  a  defect  to  any- 
thing prior  to  the  application  of  the  collector  for  a  judgment 
against  delinquent  lands,  and  would  not  even  apply  it  to  the 
judgment,  were  it  not  that  the  judgment  must  find  the  sum 
for  which  it  is  rendered,  and  that  this  rule  is  inflexible.  To 
all  of  the  proceedings  prior  to  the  judgment  for  taxes,  all  per- 
sons know  what  the  numerals  represent,  and  act  upon  them 
accordingly. 

The  cases  referred  to  by  appellees  have  no  application 
to  the  facts  here.     In  the  case  of  Lawrence  v«  Fast,  20  11..  341, 


1867.]  Elston  et  al.  v.  Kennicoti^  et  al.  203 

Opii  ion  of  the  Court. 

was  that  the  judgment  was  in  numerals,  without  any  mark  to 
designate  their  meaning.  The  case  of  Gibson  v.  Chicago, 
22  ib.  572,  was  an  application  for  a  judgment  on  an  assessment 
roll,  and  so  was  the  case  of  Chicago  v.  Walker,  24  ib.  493. 
Suppose,  in  this  case,  the  collector,  holding  the  tax  warrant, 
had  levied  and  sold  property  to  pay  the  taxes,  could  it  be 
seriously  contended  he  would  be  liable  to  an  action  of  trespass 
therefor?  This  want  of  the  dollar  mark  is  no  defect  to  any 
matter  or  thing  prior  to  the  application  of  the  collector  for  a 
judgment  against  the  delinquent  lands.  It  is  seen  in  this  case 
that  the  officers  of  the  law  acted  upon  the  rolls  and  warrants 
for  that  year  as  legal  and  binding,  and  owners  of  property 
admitted  them  to  be  legal,  and  paid  the  taxes  assessed,  as  ap- 
peared by  the  rolls.  Who  is  to  say,  at  this  stage  of  the  pro- 
ceeding, that  the  assessment  is  illegal  tor  the  want  of  this 
mark?  He  who  shall  take  that  risk,  takes  it  at  his  peril.  It 
is  sufficient  for  the  tax  payer  to  know  his  property  is  assessed, 
for  taxation  in  a  mode  he  well  understands.  His  property  is 
charged  with  a  tax  which  he  must  discharge.  This,  the  defen- 
dant, when  living,  knew,  and  it  would  be  unreasonable  to  give 
him  the  benefit  conferred  by  the  statute  on  those  who  make 
the  required  payments,  and  at  the  same  time  allow  him  to 
resist  the  payment  on  the  ground  the  taxes  were  not  legally 
assessed,  and  when  others  paid  their  taxes  on  the  rolls  and 
warrants,  he  deemed  illegal.  The  right  conferred  is  a 
statutory  right,  which  can  only  become  valuable  by  a  strict 
compliance  with  the  statute.  So  far  as  this  claimant  was 
concerned,  under  that  statute,  the  taxes  were  legally  assessed 
for  1347  ;  he  did  not  pay  them  ;  a  proprietor  of  another  portion 
of  the  same  lot,  paid  the  taxes  assessed  on  it  for  that  year, 
and  by  his  compliance,  has  reaped  the  benefit. 

On  this  point,  we  still  hold,  as  this  coart  has  constantly  held, 
that  a  judgment  for  taxes,  in  which  the  amount  of  the  taxes 
does  not  appear,  either  by  the  use  of  apt  words  or  of  the  recog- 
nized dollar  mark,  cannot  be  sustained.    This  rule  is  founded, 
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as  we  have  already  observed,  on  the  necessity  that  a  judgment 
should  be  for  a  definite  sum,  so  expressed  as  not  to  be  left  to 
conjecture.  But  when  it  is  sought  to  invalidate  the  payment 
of  taxes  on  analogous  grounds,  other  principles  are  to  be  con- 
sidered. 

The  people  of  this  State,  through  their  representatives  in  the 
General  Assembly,  have  said  to  its  citizens  and  to  all  others, 
if  any  one  or  more  of  you  have  color  of  title  made  in  good 
faith  to  a  tract  of  land,  and  have  paid  all  taxes  legally  assessed 
thereon  for  seven  successive  years,  and  are  in  the  actual  pos- 
session, your  right  to  the  possession  shall  not  be  questioned 
in  our  courts.  The  object  of  this  law  evidently  was,  to  prevent 
speculative  litigation,  and  to  quiet  titles,  and  in  doing  this,  to 
encourage  and  promote  the  payment  of  taxes,  so  indispensable 
to  the  support  of  government. 

Color  of  title  made  in  good  faith,  payment  of  taxes  for 
seven  successive  years  and  actual  possession,  are  to  be  taken 
subject  to  the  exceptions  contained  in  the  saving  clause  of  the 
statute,  as  conclusive  evidence  of  the  right  of  possession,  in 
the  same  way  and  with  the  same  force,  as  twenty  years 
adverse  possession  without  color  of  title,  and  without  payment 
of  taxes,  amounted  to  the  evidence  of  such  right  under  the 
old  law. 

Suppose  a  defendant  in  ejectment,  shows  color  of  title  made 
in  good  faith  and  actual  adverse  possession,  but  instead  of 
showing  payment  of  taxes  for  the  requisite  number  of  years, 
he  has  not  paid  the  taxes  for  any  one  year.  He  claims,  how- 
ever, the  benefit  of  the  statute,  on  the  ground,  that  although 
taxes  have  been  assessed  every  year  for  seven  years  prior  to 
the  commencement  of  the  suit,  and  although  he  has  not  paid 
for  a  single  year,  yet  there  has  been,  every  year,  some  techni- 
cal defect  in  the  assessment,  which  would  have  vitiated  it,  if 
the  question  had  been  made.  He  claims  he  has  paid  all  the 
taxes  "  legally  assessed  "  for  seven  successive  years,  and  there- 
fore is  within  the  terms  of  the  statute. 
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Surely,  no  court  would  hold  him  to  be  within  its  reason  or 
spirit,  or  entitled  to  its  protection,  because  he  has  failed  to  do 
one  of  the  material  things  necessary  to  be  done,  as  evidence  of 
a  right  of  possession. 

But  suppose,  on  the  other  hand,  he  has  paid  all  the  taxes  in 
fact  assessed  under  color  of  legal  authoritj'^,  during  the  seven 
yeais,  would  it  not  be  equally  imreasonable  and  unjust  to  per- 
mit his  right  of  possession  to  be  defeated  by  proof  that  for  one 
or  more  of  those  years  the  assessment  was  technically  illegal  ? 
Like  the  other  supposed  case,  he  would  be  within  the  letter  of 
the  statute,  because  he  has  paid  all  the  taxes  legally  assessed, 
and  unlike  the  other  case,  he  would  also  be  within  its  reason 
and  spirit,  be(tause  he  has  paid  all  the  taxes  actually  assessed, 
without  regard  to  any  technical  illegality.  He  has,  in  short, 
given  that  evidence  of  right  of  possession,  ujDon  which  the 
theory  of  the  statute  rests. 

After  much  and  careful  deliberation,  we  have  come  to  the 
conclusion  on  this  point,  that  the  proper  construction  of  the 
statute  is,  that  there  must  be,  in  all  cases,  an  actual  payment  of 
taxes  for  seven  successive  years,  and  when  this  is  shown,  the 
purpose  of  the  statute  is  answered,  even  although  it  may 
appear,  that  for  some  of  those  years,  or  for  all  of  them,  the 
assessment  was  illegal. 

Suppose,  however,  a  case  to  arise  in  which  the  defendant 
shows  an  actual  payment  of  taxes  for  seven  successive  years, 
but  during  one  or  more  of  the  years  he  had  left  a  part  of  the 
tax,  as  for  example,  the  road  tax,  unpaid,  on  the  ground  it  was 
illegally  assessed.  In  such  a  case,  perhaps  the  defendant 
might  claim  the  benefit  of  the  phrase  "legally  assessed,"  and 
that  by  paying  all  other  taxes,  he  was  within  both  the  letter 
and  the  spirit  of  the  statute ;  but  when  he  shows,  as  in  this 
case,  that  he  has  paid  none  of  them,  on  the  plea  that  they  were 
not  legally  assessed,  he  cannot  claim  to  be  within  its  spirit. 

As  to  the  payment  of  the  taxes  for  1854,  on  the  east  third, 
there  is  no  satisfactory  proof  on  the  point.  Taylor,  the  collector, 
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does  not  so  testify.  He  says  the  words,  "  paid  February 
2d,"  entered  opposite  this  property  on  the  tax  warrant,  were 
written  by  him  on  that  day.  He  recollects  Kennicott  fre- 
quently paid  the  taxes  on  that  property,  and  has  no  recollec- 
tion of  any  other  person  paying  on  it.  On  his  cross  examina- 
tion he  says  he  thinks  he  gave  a  receipt,  but  does  not  say  to 
whom,  and  that  he  has  no  recollection  of  any  payment  of  these 
taxes,  or  the  time,  or  the  person,  apart  from  and  independent 
of  the  collection  warrant,  and  that  he  has  not  personal  memory 
independent  of  the  tax  warrant,  that  the  taxes  of  that  year 
were  paid.     The  rule  of  evidence  on  this  point  is  well  settled. 

A  witness  can  testify  only  to  such  facts  as  are  within  his  own 
knowledge  and  recollection,  though  he  is  allowed  to  refresh 
and  assist  his  memory  by  the  use  of  a  written  instrument, 
memorandum,  or  entry  in  a  book ;  but  after  inspecting  the 
writing  he  must  be  able  to  speak  to  the  facts  from  his  own  re- 
collection. 1  Greenleaf  on  Ev.,§436;  Starkie  on  Ev..  156, 
and  notes  by  Sharswood. 

The  witness  in  this  case  distinctly  stated,  after  referring  to 
the  entry  so  made  by  him  on  the  tax  warrant,  that  he  had  no 
recollection  of  the  payment  of  these  taxes,  or  the  time  or  the 
person  ;  that  he  had  no  personal  memory  of  the  fact,  inde- 
pendent of  the  tax  warrant,  that  the  taxes  of  that  year  (1854) 
were  paid. 

There  being  then  proof  of  claim  and  color  of  title  made  in 
good  faith,  possession  taken  and  continued  for  seven  succes- 
sive years,  and  the  payment  of  all  taxes  assessed  for  the  same 
time,  a  bar  to  a  recovery  of  the  west  one-third,  was  fully  estab- 
lished. 

There  being  a  failure  of  proof  of  payment  of  taxes  for  seven 
successive  years,  on  the  east  third,  the  plaintiff  was  entitled  to 
recover  the  possession  of  that  third,  their  title  being  complete 
thereto. 

The  judgment  being  for  defendants  for  both  thirds,  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  7'eversed. 
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This  case  was  again  brought  before  this  court,  at  the  Sep- 
tember term,  1868,  upon  a  petition  for  re-hearing,  presented 
by  the  counsel  for  appellees,  on  the  ground  that  their  defence 
as  to  the  east  third  of  the  lot  in  controversy,  although  not 
maintainable  under  the  limitation  act  of  1839,  was  so  under 
that  of  1835.  In  denying  the  petition  the  court  delivered  the 
following  additional  opinion  : 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

A  petition  for  re-hearing  has  been  presented  in  this  case  by 
appellees'  counsel,  on  the  ground,  that  their  defence  as  to  the 
east  third  of  the  lot  in  controversy,  althougli  not  maintainable 
under  the  limitation  act  of  1839,  was  so  under  that  of  1835. 

This  proposition  was  advanced  in  the  original  argument 
by  appellees,  but  the  main  stress  of  their  argument  was  placed 
upon  their  defence  under  the  act  of  1839,  and  we  did  not  sup- 
pose they  had  much  confidence  in  it,  and  therefore  we  did 
not  discuss  it.  We  now  proceed  to  give  the  views  we  enter- 
tain of  the  defence  under  the  act  of  1835. 

The  law  of  1835  requires  actual  residence  for  seven  years 
under  "a  connected  title  in  law  or  equity  deducible  of  rec- 
ord" from  certain  sources  specified  in  the  act.  The  law  of 
1339  requires  merely  color  of  title  made  in  good  faith,  accom- 
panied with  payment  of  taxes  for  the  same  period  of  time, 
together  with  possession  as  required  by  the  statute. 

The  well  known  case  of  Irving  v.  Brownell^  11  111.,  402,  was 
the  first  case  in  which  this  court  gave  a  judicial  construction  to 
these  statutes.  At  the  time  that  decision  was  made,  as  will  be 
well  remembered  by  the  then  members  of  the  bar,  the  construc- 
tion which  the  profession  had  given  those  acts,  was  precisely 
the  opposite  of  that  given  by  the  court.  The  law  of  1835  had 
been  copied,  substantially,  from  a  statute  of  the  State  of  Ken- 
tucky, and  the  highest  court  of  that  state,  in  the  case  of 
Skyle's  heirs  v.   King's  heirs,  2  A.  K.   Marshall,  385,  had 
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defined  the  title  required  by  their  law,  as  2i,  prima  facie  title. 
This  construction,  it  was  expected,  would  be  adopted  by  this 
court,  while,  on  the  other  hand,  it  was  anticipated  that  the  law 
of  1839  Avould  be  construed  as  requiring  only  what  was 
required  by  its  terms,  to- wit :  merely  color  of  title.  It  was 
supposed,  and  we  think  rightly,  that  the  legislature  were  not 
satisfied  with  the  protection  given  by  the  law  of  1835,  and  in 
order  to  protect  occupants,  passed  the  law  of  1839  to  cover 
claims  to  land  acquired  in  good  faith,  which  would  not  be 
shielded  by  the  former  act.  The  case  of  Irving  v.  Brownell^ 
however,  reversed  both  these  constructions.  The  court  theie 
held  that  the  act  of  1835  required  not  a  title  prima  facie 
good,  but  only  color  of  title,  while  the  law  of  1839  required  a 
prima  facie  title. 

As  the  language  of  both  acts  was  of  that  general  character 
which  gives  wide  room  for  judicial  construction,  this  court, 
doubtless,  felt  itself  at  liberty  to  give  that  interpretation  which 
they  thought  public  policy  demanded,  and  as  the  law  of  1839 
dispensed  with  actual  residence,  it  would  be  proper  to  require, 
under  that  law,  a  higher  grade  of  title.  That  construction 
having  once  been  given,  perhaps  it  would  have  been  quite  as 
well  if  it  had  been  afterwards  followed,  but  it  was  not.  The 
question  came  again  before  this  court  in  Woodward  v.  Blanch- 
ard,  16  ib.  425,  and  it  was  held,  that  the  law  of  1839  was,  as 
we  have  already  stated,  designed  to  protect  claims  to  land  that 
would  not  be  reached  by  the  act  of  1835,  and  did  not  require 
ix prima  facie  title.  This  construction  has  since  been  consis- 
tently followed,  and  this  court  has  held  in  numerous  cases,  that 
color  of  title  under  the  act  of  1839,  simply  means  a  deed  pur- 
porting to  convey  title,  and  disclosing  nothing  which  brings 
home  to  the  person  claiming  under  it,  actual  bad  faith. 
This  has  become,  under  a  long  train  of  decisions,  one  of  the 
most  firmly  settled  rules  of  property  in  this  State. 

It  is  said,  however,  by  counsel,  that  Woodward  v.  Blanchard 
did  not,  expressl}'',  overrule  Irving  v.  Brownell^  so  far  as  that 
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case  related  to  the  act  of  1835.  This  is  true,  it  c\-d  not 
expressly,  but  it  did  by  implication.  The  reasoning  and 
decision  of  the  court  in  Woodward  v.  Blanchard^  proceed 
upon  the  ground  that  the  acts  were  designed  to  protect  differ- 
ent grades  of  title  ;  that  the  law  of  1839  was  intended  to  reach 
cases  not  within  the  purview  of  the  act  of  183.5,  and  that 
while  mere  color  of  title  would  be  sufficient  under  the  act  of 
1839,  something  more  would  be  requisite  under  the  act  of 
1835. 

But  counsel  for  appellees  also  cite  Collins  v.  Smith,  18  ib. 
160,  as  sustaining  their  construction  of  the  statute.  We  do  not 
eo  regard  it.  It  will  be  found,  by  reference  to  the  statement 
of  facts  of  that  case,  that  both  parties  had  a  regular  chain 
of  title  from  the  patentee,  the  difference  being,  that  one 
claimed  through  a  deed  executed  by  one  Ramsey,  in  his 
lifetime,  and  the  other  through  a  deed  from  the  administrator 
of  Ramsey,  executed  under  an  order  of  court.  No  ques- 
tion was  made,  as  to  the  sufficiency  of  the  title,  but  only  as 
to  the  sufficiency  of  the  proof  in  regard  to  a  resulting  trust. 
The  court  merely  say,  in  regard  to  the  title,  that  an  adminis- 
trator who  has  sold  land  under  an  order  of  court,  is  one  of  the 
sources  of  title  enumerated  by  the  statute. 

In  the  present  case,  the  defendants  claim  under  a  tax  deed 
of  184:2,  offered  in  evidence,  without  judgment  or  precept. 
While  this  would  be  color  of  title,  it  is  nothing  more.  It  is 
ryot  even  a,  prima  facie  i\i\e.  In  the  absence  of  a  judgment 
and  precept,  it  is  no  more  than  would  be  the  deed  of  any  other 
person,  having  no  title  to  the  land.  The  act  of  1835  protects 
the  possession  of  land  held  under  a  title,  derived  "  from  this 
State,  or  the  United  States,  or  from  any  public  officer,  or  person 
authorized  by  the  laws  of  this  State  to  sell  such  land  for  the 
non  payment  of  taxes,  or  from  any  sheriff,  marshal,  or  other 
person  authorized  to  sell  snch  land  on  execution,  or  under  any 
order,  judgment  or  decree  of  any  court  of  record." 

Wo,  certainly,  cannot  hold  that  tliis  language  refers  to  xmj 
27  —  IC'i-n  Tr.L. 
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deed  which  a  sherift'  or  marshal  may  chance  to  make  for 
another's  land  without  pretense  of  authority.  There  must  be 
a  judgment  and  precept,  or  execution.  If  there  was  none,  the 
sherifi  was  not  "  authorized  to  sell,"  and  the  case  is  not  within 
the  statute.  This  is  in  no  wise  inconsistent  with  what  was 
said  in  Collins  v.  Smith,  above  cited,  as  an  administrator,  sell- 
ing under  an  order  of  court,  would  be  within  the  language 
of  the  statute,  but  it  would  be  necessary  for  him  to  show  the 
order.  So  here,  if  the  defendants  had  shown  not  merely  a  tax 
deed,  but  also  a  judgment  and  precept  directing  the  sale,  they 
would,  doubtless,  have  been  within  the  statute,  even  though 
the  tax  title  might  not  have  been  good  as  paramount  title. 

We  deem  it  unnecessary  to  devote  further  time  to  the  dis- 
cussion of  this  subject.  The  counsel  for  appellees  rely  upon 
Irmng  v.  Brownell,  but  that  case  has  not  been  considered  as 
authority  even  in  regard  to  the  act  of  1835,  since  the  decision 
in  Woodward  v.  Blanchard. 

"We  are  left  then,  to  the  language  of  the  law,  and  while  in 
some  cases,  it  might  be  difficult  to  decide  whether  the  act 
applied  or  not,  we  simply  say,  that  the  present  case  is,  clearly, 
not  within  its  terms.  We  do  not  undertake  to  lay  down  a 
general  rule  for  the  construction  of  this  law.  Each  case  as  it 
arises,  must  be  tested  by  the  language  of  the  act.  The  petition 
for  a  re-hearing  is  denied. 

Rerhearmg  denied. 
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Syllabus. 

Harvey  MoNair  et  al.  for  tlie  use  of 
Chauncey  H.  White, 

V. 

Nancy  Platt. 


L  Partnership— poller  of  partners  to  hind  the  firm.  Where  a  member  of  a 
co-partnership  is  indebted  to  a  person  owing  the  firm,  he  cannot  apply  the  indebt- 
edness to  the  firm  for  the  purpose  of  canceling  his  indebtedness,  nor  can  he 
apply  the  fund  or  property  of  the  firm  for  such  purpose  without  the  assent  of  bis 
co-partner,  or  at  least  his  subsequent  ratification. 

3.  Same— how)  far  partner  is  bound  by  the  unauthorized  act  of  his  co-partner. 
As  a  general  rule,  one  partner  is  not  bound  by  the  unauthorized  acts  of  his 
co-partner.  But  from  the  very  nature  of  a  partnership,  each  member  of  the 
firm  is  presumed,  and  has  authority,  to  bind  the  firm  within  the  scope  of  the 
business  of  the  copartnership, 

3.  Beyond  the  scope  of  the  partnership  business,  the  authority  of  one  partner 
to  act,  must  be  shown,  precisely  as  if  any  other  person  had  performed  the  act, 
or  the  firm  will  not  be  bound. 

4.  The  application  of  partnership  funds  or  property,  to  the  payment  of  an 
Individual  debt  of  one  of  the  members  of  the  firm  is  outside  of  the  scope  of  its 
business,  and  assent  or  ratification  of  the  other  partner  must  be  shown,  or  the 
firm  will  not  be  bound. 

6.  Instructions.  Instructions  containing  mere  abstract  legal  propositions, with- 
out any  evidence  to  support  them,  are  calculated  to  mislead  the  Jury,  and  should 
not  be  given. 

"Wkit  of  Error  to  the  Circuit  Court  of  Kane  connty ;  the 
Hon.  I.  G.  Wilson,  Judge,  presiding. 

The  facts  appear  in  the  opinion. 

Mr.  R.  N.  BoTSFORD,  for  the  plaintiffs  in  error. 

Messrs.  Mayborne  &  Brown,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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This  was  an  action  of  assumpsit,  brought  by  Harvey  Mc- 
Nair  and  Charles  H.  Acres,  for  the  use  of  .Chauncey  H. 
White,  in  the  Kane  Circuit  Court,  against  Nancy  Platt.  The 
declaration  contained  only  the  common  counts,  and  a  recovery 
was  sought  for  goods,  wares  and  merchandize,  sold  and  deli- 
vered. The  plea  of  the  general  issue  was  filed,  and  a  stipula- 
tion, that  defendant  might  rely  upon  any  legal  defence  she 
might  have,  as  though  the  same  had  been  properly  pleaded. 
At  the  May  term,  1867,  the  cause  was  tried  by  the  court  and  a 
jury,  which  resulted  in  a  verdict  in  favor  of  defendant.  A 
motion  for  a  new  trial  was  entered,  and  was  overruled  by  the 
court,  and  a  judgment  rendered  upon  the  verdict,  and  the 
cause  is  brought  to  this  court  by  plaintiffs  to  reverse  the  judg- 
ment. 

It  appeared  that  McNair  was  in  business  and  selling  goods 
alone  before  the  partnership  was  formed  with  Acres ;  that  he 
was  indebted  to  defendant  in  error,  and  it  was  agreed  between 
them,  that  she  was  to  purchase  of  him  such  goods  as  she 
desired,  and  their  value  was  to  be  applied  on  that  indebtedness. 
Under  this  arrangement,  she,  from  time  to  time,  purchased 
goods  of  him,  and  they  were  charged  to  her  account.  After 
McNair  and  Acres  entered  into  partnership,  she  still  con- 
tinued to  purchase  goods,  and  they  were  charged  to  her  as 
before.  Subsequently,  the  firm  failed  in  business,  and  made 
an  assignment  to  White  for  the  benefit  of  their  creditors.  He 
brings  this  suit  to  recover  the  value  of  the  goods  purchased 
by  defendant  of  the  firm.  She  insists  that  they  were  pur- 
chased with  the  agreement  that  they  were  to  be  credited  on 
the  notes  which  she  held  against  McNair,  as  those  previously 
obtained  had  been.  She  sought  to  set  ofif  so  much  of  her 
claim  on  McNair  as  was  equal  to  the  price  of  the  goods  thus 
obtained. 

The  evidence  shows  that  McNair  made  such  an  arrange- 
ment with  defendant  in  error.  Evidence  was  introduced  for 
th^ purpose  of  proving  that  Acres  also  knew  that  the  goods 
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were  to  be  sq  applied,  and  that  it  was  so  intended  by  the 
parties.  The  jury,  in  their  finding,  allowed  the  value  of  the 
goods  as  a  payment  on  the  note,  and  returned  a  verdict  in 
favor  of  deteudaut  in  error. 

The  rule  is  firmly  established,  and  will  not  be  controverted, 
that,  where  a  member  of  a  copartnership  is  indebted  to  a  per- 
son owing  the  firm,  he  cannot  apply  the  indebtedness  to  the 
firm  for  the  purpose  of  canceling  his  indebtedness,  nor  can  he 
apply  the  funds  or  property  of  the  firm  for  such  purpose, 
without  the  assent  of  his  co-partner,  or,  at  least,  his  subsequent 
ratification.  As  a  general  rule,  one  partner  is  not  bound  by 
the  unauthorized  acts  of  his  co-partner ;  but  from  the  very  na- 
ture of  a  partnership,  each  member  of  the  firm  is  presumed  to 
have,  and  has,  authority  to  bind  the  firm  within  the  scope  of 
the  business  of  the  co-partnership.  Beyond  the  scope  of  its  bu- 
siness, authority  to  act  must  be  shown,  precisely  as  if  any  other 
person  had  performed  the  act,  or  the  firm  will  not  be  bound. 
The  application  of  partnership  funds  or  property  to  the  pay- 
ment of  a  debt  of  one  member  of  the  partnership,  is  outside 
of  and  beyond  the  scope  of  its  business,  and  assent  to  such 
application  must  be  shown,  or  a  subsequent  ratification  proved, 
or  the  firm  will  not  be  bound.  Brewster  v.  Mott^  4  Scam. 
378,  and  in  the  case  of  Hilliard  v.  Walker,  11  111.  644,  the 
same  rule  is  announced. 

The  separate  debt  of  McNair  cannot,  then,  be  paid  with 
partnership  funds  without  the  assent  of  Acres,  the  other 
partner.  Such  assent  was  the  subject  of  proof,  like  any  other 
fact,  and  might  be  shown  by  the  same  character  of  evidence. 
And  this,  like  other  questions  of  fact,  was  for  the  determina- 
tion of  the  jury,  from  the  evidence,  and  proper  instructions 
from  the  court.  Plaintiff  in  error  insists  that  the  court  below 
mis-directed  the  jury,  and  thereby  prejudiced  his  case.  By 
the  second  instruction  given  for  the  defendant  in  error,  the 
jury  were  told  that,  if  they  believed  from  the  evidence,  that 
plaintifl's  notified  defendant  that  she  could  not  thereafter  trade 
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with  tliem,  and  apply  the  same  on  the  notes  held  against 
McNair,  that  such  fact  would  be  evidence  tending  to  show 
that  all  goods  previously  purchased  by  defendant  were  to  be 
applied  on  the  individual  debt  of  McJSTair.  This  instruction 
is  erroneous,  because  it  does  not  inform  the  jury  that  it  was 
necessary  that  Acres  should  have  been  informed  of  the  ar- 
rangement under  which  the  goods  were  purchased.  If  he  had 
been  informed  at  the  time  such  notice  was  given,  and  imme- 
diately notified  her  that  further  purchases  eould  not  be  applied 
on  McKair's  notes,  it  would  not  follow,  as  a  legal  conclusion, 
that  it  proved  that  the  goods  previously  obtained  were  in- 
tended by  him  to  apply  on  McNair's  notes.  That  would  have 
been  a  question  for  the  jury.  Again,  we  fail  to  find  any  evi- 
dence, in  this  record,  that  such  a  notice  was  given.  Instruc- 
tions, containing  mere  abstract  legal  propositions,  without  any 
evidence  to  support  them,  are  calculated  to  mislead  the  jury, 
and  should  not  be  given.  The  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Ennob 

V. 

Geokge  Thompson. 

L  ACKNOWLEoaMENT  OF  DEEDS— wiTiTiot  be  proved,  varied  or  explained  by  parol. 
Parol  evidence  Is  iDadmlssible  to  show  what  a  wife  did  acknowledge,  when  she 
was  before  the  ofiQcer  who  tooli  her  aclcuowledgment. 

2.  The  statute  requires  that  every  thing  essential  to  an  acknowledgment 
must  appear  in  the  certiflcate,  to  bar  the  wife's  dower,  and  such  is  the  construe* 
tlon  given  to  the  homestead  act. 
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3.  An  acknowledgment  of  a  deed  cannot  rest  partly  in  writing  and  partly  in 
parol — it  must  all  be  in  writing. 

4.  Presumption.  The  appellee  was  indebted  to  the  appellant  in  several  sums, 
for  which  the  latter  held  deeds  of  trust  on  real  estate.  On  the  23nd  of  Februaiy, 
1864,  a  new  arrangement  was  entered  into  between  the  parties  :  appellee  conveyed 
the  land  by  a  deed,  absolute  in  terms,  to  the  appellant,  and  the  latter  gave  back 
an  obligation  to  re-convey,  upon  the  payment,  by  appellee,  of  $850,  In  American 
gold,  by  the  first  of  the  ensuing  November:  Beld,  that  this  sum  covered  all 
indebtedness  at  that  time,  operating  as  a  lien  on  the  premises, 

5.  MoKTQAGE  —  whether  a  deed,  absolute  on  its  face,  is  a  moHgage.  It  is  a  rule  of 
eyuity,  that  once  a  mortgage,  always  a  mortgage,  until  the  equity  of  redemption 
Is  foreclosed  or  barred. 

8,  When  the  mortgagor  has  conveyed  the  mortgaged  premises  to  the  mort- 
iragee,  it  only  operates  as  a  bar  to  the  equity  of  redemption,  when  it  clearly  and 
unequivocally  appears  that  both  parties  so  intended  it  should  ;  otherwise,  it  will 
only  be  regarded  as  a  mere  change  In  the  form  of  the  security. 

7.  Where  the  mortgagee  retains  the  evidence  of  the  indebtedness,  after 
receiving  a  deed,  absolute  in  terms,  of  the  mortgaged  premises,  and  gives  back  a 
lease  to  the  grantor,  and  receives  rents,  equity  will  regard  his  deed  as  a  mortgage. 

8.  Costs  —  in  chancery  Tprocecdings,  when  in  the  discretion  of  the  court.  The  loth 
section  of  chapter  entitled  Costs,  declares  that  when  the  complainant  shall  dis- 
miss his  bill,  or  the  defendant  shall  dismiss  it  for  want  of  prosecution,  the  de- 
fendant shall  recover  full  costs  against  the  complainant ;  but  in  all  other  cases  in 
chancery,  not  otherwise  directed  by  law,  it  shall  be  in  the  discretion  of  the  court, 
to  award  costs  or  not  to  the  parties. 

9.  Where  the  complainant's  bill  is  not  dismissed,  the  court  has  the  discretion 
to  award  costs  as  it  shall  deem  proper,  and  when  this  discretion  has  been  exer- 
eised,  it  will  not  be  reviewed  in  the  Supreme  Court. 

Appeal  f roui  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  George  Thompson,  the 
appellee,  against  "William  Ennor,  the  appellant,  William  JB. 
Green  and  William  Fiddick,  in  the  Circuit  Court  of  Jo  Daviess 
county.  The  land  in  controversy  is  described  as  the  east  half 
of  the  north-east  quarter  of  section  35,  town.  29,  north  range 
1  east,  and  was  claimed  in  fee  and  as  a  homestead.  Tlie  bill 
sets  out  a  deed  of  trust  for  said  lands,  to  WilHam  B.  Green^ 


216  Enjstor  v.  Thompson.  [Sept.  T. 

Statement  of  the  case. 

dated  April  7,  1855,  to  secure  a  note  of  $300,  of  same  date, 
due  George  Redfern,  due  one  j^ear  after  date,  with  ten  percent, 
interest,  and  the  assignment  of  said  note  to  the  appellant, 
William  Ennor,  soon  after  the  same  was  executed. 

The  bill  also  sets  out  a  deed  of  trust  for  the  same  lands  to  Wil- 
liam Fiddick,  dated  June  13,  1857,  to  secure  a  note  of  that 
date  to  the  appellant  for  $175,  payable  December  13,  1857, 
with  ten  per  cent,  interest. 

The  bill  further  alleges,  that  the  appellant  was  the  holder 
of  the  two  notes  above  specified,  on  the  1st  day  of  November, 
1858,  and  that  he,  on  that  date,  merged  the  two  notes  in  one 
new  note  of  that  date,  for  $500,  payable  to  his  own  order  m 
one  year,  with  interest  at  ten  per  cent.,  and  secured  the  same 
by  deed  of  trust  of  that  date,  to  William  Fiddick,  trustee,  on 
the  same  land  above  described  and  claimed  as  a  homestead. 

That  the  appellee  could  neither  read  nor  write,  and  trusted 
Ennor's  word  that  he  would  cause  the  two  deeds  first  named, 
to  be  satisfied  of  record,  and  supposed  they  were  so  satisfied, 
until  recently. 

That  appellee  was  unable  to  pay  the  interest  as  it  fell  due 
on  said  note,  and  on  the  17th  day  of  May,  1862,  appellant  cal- 
culated the  interest  due  at  fifteen  per  cent.,  and  figured  the 
principal  and  interest  at  the  sum  of  $870,  for  which  appellee 
gave  a  new  note,  secured  by  a  new  deed  of  trust,  both  dated 
May  17th,  1862,  the  note  payable  to  William  Ennor,  the  deed 
of  trust  to  William  Fiddick,  to  secure  the  payment  of  said 
note.  The  note  was  payable  on  the  1st  day  of  November, 
1862,  and  the  deed  was  on  the  same  land  above  described,  and 
claimed  as  a  homestead.  The  new  note  also  drew  ten  per 
^•ent.  interest. 

That  on  delivery  of  the  last  named  note  for  $810,  and  deed 
of  trust  to  secure  the  same,  the  said  Ennor  delivered  up  to 
said  appellee,  the  $500  note,  dated  November  1st,  1858,  and 
accepted  the  $810  note  in  full  of  all  claims  to  date,  May  17th, 
1862. 
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That  on  the  2-lth  day  of  December,  1862,  the  appellee  and 
his  wife,  executed  to  appellant  a  warranty  deed  of  that  date 
for  the  same  land  above  described,  in  order  to  avoid  the  Gov- 
ernment tax  on  money  loaned,  and  agreed  to  pay  on  the  con- 
sideration of  said  deed  ($850)  the  sum  of  $100  per  annum,  to 
be  called  rent,  instead  of  interest.  The  said  warranty  deed 
did  not  convey  the  homestead,  and  was  designed  only  as  a  secu- 
rity for  the  debt  due. 

That  the  $810  note  was  not  given  up  by  said  Ennor,  he 
saying  that  he  could  not  rind  the  note,  but  that  lie  would  find 
it  and  restore  or  destroy  it,  and  cause  the  deed  of  trust  of  May 
17th,  1862,  to  be  duly  satisfied  of  record.     Also  sets  up  usury. 

Sets  up  payment  of  interest  (as  rent)  and  an  agreement  in 
writing,  executed  February  22d,  1861:,  written  by  Ennor  on 
the  back  of  a  receipt  for  rent,  as  follows : 

"  I,  William  Ennor,  do  bind  myself,  my  heirs  or  adminis- 
trators or  assigns,  to  deed  over  to  George  Thompson,  or  his 
assigns,  the  within  mentioned  farm  of  land,  by  him  or  them 
paying  to  me  or  my  assigns,  the  sum  of  eight  hundred  and 
fifty  dollars  in  American  gold,  on  the  first  day  of  November 
next,  1864. 

Dated  this  22d  day  of  February,  1864. 

[Revenue  stamp.]  (Signed,)  W.  ENNOE." 

Sets  out  the  receipt,  on  the  back  of  which  the  following 
agreement  was  written : 

"  Received  of  Geo.  Thompson,  this  22d  day  of  February, 
1864,  one  hundred  dollars,  in  full  of  all  demands  for  rent  of  the 
farm  rented  to  him,  and  now  in  his  possession,  until  the  first 
day  of  November  next.  Then  he  is  to  deliver  it  over  to  me, 
or  pay  me  the  next  year's  rent  in  advance. 

(Signed,)  W.  ENNOR." 

That  he  went  to  Idaho,  and  returned  and  ofiered  to  pay 
Ennor  the  balance  due  him,  and  Ennor  demanded  American 
gold. 

28— 46th  III. 
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That  appellee  afterwards  offered  to  pay  appellant  $1,200  in 
national  currency,  which  Ennor  refused,  and  claimed  to  be  the 
absolute  owner  of  said  land.  Also  alleges  that  he  has  not  in 
any  of  said  deeds,  legally  waived  the  right  of  homestead,  as 
he  is  advised  by  counsel. 

That  appellant,  relying  on  his  deed,  commenced  an  action 
of  ejectment,  and  on  trial,  produced  no  deed  of  trust,  but  his 
deed  of  warranty,  and  on  a  certain  ruling  of  the  court,  on  tho 
question  of  homestead,  took  a  voluntary  non-suit. 

That  appellant,  wickedly  designing  to  injure  and  defraud, 
etc.,  did  not  satisfy  either  of  said  four  deeds  of  trust  of  record, 
or  procure  the  same  to  be  done,  and  has  retained  two  of  the 
notes,  and  has  refused  to  re-convey  or  satisfy  said  deeds. 

That  appellant  caused  said  land  to  be  advertised  for  sale 
under  two  of  said  deeds  of  trust,  the  deed  to  William  B.  Green 
to  secure  Redfern,  and  the  one  to  "William  Fiddick,  to  secure 
the  $810  Ennor  note,  and  alleges  that  both  said  notes  had  long 
before  that  time  been  paid,  and  that  Ennor's  sole  claim  was 
$850 ;  shows  that  appellee  had  offered  to  pay  what  he  consi- 
dered due  Ennor,  and  Ennor's  refusal  to  re-convey,  and  charges 
that  the  said  Green  and  Fiddick,  trustees,  etc.,  have  combined 
and  confederated  with  Ennor,  and  other  persons  unknown,  to 
injure  and  oppress  said  appellee,  and  are  intending  to  sell  said 
land  under  said  deeds  of  trust. 

Sets  up  that  Ennor  wickedly  and  fraudulently  pretended  to 
appellee,  that  he  had  mislaid  or  lost  or  destroyed  the  notes 
secured  by  said  deeds,  and  that  said  deeds  had  been  satisfied 
of  record,  and  that  the  warraiity  deed  was  only  a  mortgage 
for  $850. 

That  Ennor,  since  December  24:th,  1862,  has  never  made 
any  claim  under  either  of  said  four  deeds  of  trust  until  now. 

Charges  the  exaction  of  usurious  interest  by  Ennor,  twenty 
per  cent,  per  annum,  to  November  1st,  1858,  and  fifteen  per 
cent,  afterwards. 
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Alleges  the  principal  sum  now  due  to  be  only  $475,  without 
interest,  and  avers  his  readiness  to  pay  whatever  is  found  to 
be  due,  upon  an  account  being  taken. 

The  bill  claims  the  benefit  of  the  homestead  exemption  laws 
of  this  State. 

Prays  that  William  Ennor,  William  B.  Green  and  William 
Fiddick  be  made  defendants,  and  for  answer  of  defendants, 
their  oaths  being  waived. 

Asks  for  a  re-conveyance  of  the  premises,  and  that  the 
deed  of  trust  be  canceled  and  retui'ned  to  the  complainant,  and 
general  prayer  for  relief. 

The  defendants  filed  their  answers,  denying  the  material 
allegations  of  the  bill. 

Eeplication.  ♦ 

The  court,  upon  the  hearing,  made  a  decree,  as  follows. 

Decree  sets  forth  that  the  warranty  deed  of  December  24th, 
1862,  be  declared  to  be  a  mortgage  to  secure  the  payment  of 
the  sum  of  $850  ;  that  usurious  interest  was  received  by  defen- 
dant, Ennor,  from  complainant,  Thompson,  at  the  rate  of  one 
hundred  dollars  a  year  for  three  years  after  said  date,  on  said 
sum  of  $850 ;  fixes  the  amount  to  be  paid  by  said  Thompson 
to  said  Ennor  at  the  sum  of  nine  hundred  and  twenty  dollars 
and  thirty-one  cents ;  orders  Thompson  to  pay  that  sum  into 
the  hands  of  the  clerk  of  the  Circuit  Court  within  thirty  days, 
with  interest  from  December  24th,  1862,  at  six  per  cent,  per 
annum,. to  be  paid  to  said  Ennor,  who  shall,  within  ten  days 
after  the  payment  of  the  money  to  the  clerk,  deliver  into  the 
hands  of  the  clerk,  all  the  deeds  of  trust,  with  the  three  notes 
secured  by  said  deeds,  together  with  his  quicclaim  deed  to  the 
lands  described  as  the  east  half  of  the  northeast  quarter  of 
section  thirty-five,  (35)  township  twenty-nine,  (29)  north  of 
range  one,  (1)  east  of  the  4th  P.  M.  ;  and  the  defendant  Wil- 
liam B.  Green,  is  ordered  to  enter  satisfaction  upon  said  records 
of  the  proper  office,  of  the  deed  of  trust,  dated  April  7,  1855, 
above  referred  to ;  and  the  said  defendant,  William  Fiddick, 
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is  ordered  to  enter  satisfaction  upon  said  records  of  the  three 
remaining  deeds  of  trust.  Ail  which  acts  above  specified  are 
to  be  done  by  said  defendants,  respectively,  within  thirty  days 
after  the  payment  of  said  money  by  complainant  Thompson ; 
on  failure  of  said  defendants  to  perform  said  acts,  Matthew 
Marvin  is  appointed  special  master  in  chancery  to  satisfy  said 
records  and  execute  said  deeds  at  the  expense  of  the  defen- 
dant so  failing  or  refusing  to  perform  this  decree.  All  deeds 
heretofore  executed  by  said  defendants,  attempting  to  convey 
said  lands  from  one  of  said  defendants  to  another,  are  declared 
null  and  void  from  and  after  the  time  of  the  aforesaid  payment 
of  $920  31-100,  by  said  Thompson  to  the  clerk  as  aforesaid ; 
and  that  in  case  of  failure  on  the  part  of  said  Thompson  to 
jiay  said  money  within  thirty  days,  the  bill  shall  stand  dis- 
missed ;  and  it  is  further  ordered  that  each  party  pay  half  of 
the  costs  in  the  case. 

The  defendant,  William  Ennor,  brought  the  case  to  this 
court  by  appeal. 

There  is  a  voluminous  record  of  evidence  taken  on  the  hear- 
ing, which  it  is  deemed  useless  to  set  forth,  as  the  main  facta 
upon  which  the  opinion  is  based  are  stated  therein. 

Mr.  A.  L.  CuMMiNGS,  for  the  appellant. 

Mr.  Oliver  C.  Gkat  and  Messrs.  Small  &  Miller,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  court  below  committed  no  error  in  suppressing  the 
deposition  of  Henry  C.  Park.  By  that  deposition,  appellant  at- 
tempted to  amend  a  defective  acknowledgment  to  the  deed  of 
trust  executed  by  appellee,  for  the  premises  in  controversy,  to 
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appellant.  It  is  an  attempt  to  prove  by  parol  what  appellee's 
wife  did  acknowledge  when  she  was  before  the  justice  of  the 
peace,  outside  of  the  certificate  attached  to  the  deed.  The 
statute  has  required,  that  all  that  is  essential  to  an  acknowl 
edgment  shall  appear  in  the  certificate,  to  bar  the  wife's 
dower,  and  such  is  the  construction  given  to  the  homestead 
act.  This  acknowledgment  cannot  rest  partly  in  writing  and 
partly  in  parol ;  it  must  all  be  in  writing.  It  is  so  required 
to  protect  the  wife  in  her  rights.  The  statute  has  declared, 
that  in  this  mode,  and  this  alone,  can  the  wife  bar  her  rights. 
Our  statute  has  adopted  this  as  a  more  convenient  mode  than 
that  provided  by  the  common  law,  which  required  that  the 
acknowledgment  should  be  made  in  open  court  by  fine  or 
recovery,  and  it  always  became  a  matter  of  record.  And  the 
certificate  of  acknowledgment  has  taken  its  place,  and  lik^ 
it,  is  required  to  be  reduced  to  writing,  and  certified  under 
the  hand  of  the  officer.  We  know  of  no  case,  in  practice  or 
reported,  which  has  held  that  a  defective  certificate  of 
acknowledgment  may  be  aided  by  parol. 

This  preliminary  question  disposed  of,  we  now  come  to  the 
merits  of  the  case.  Whatever  may  have  been  the  condition 
of  the  indebtedness  from  appellee  to  appellant,  prior  to  the 
22nd  of  February,  1864,  or  whatever  may  have  previously 
been  the  amount  which  constituted  the  consideration,  we  re- 
gard as  unimportant  to  the  decision  of  this  case.  On  that  day 
a  new  arrangement  was  entered  into  by  the  parties.  Appellee 
conveyed  the  land  by  a  deed,  absolute  in  terms,  to  appellant, 
and  he  gave  back  an  obligation  to  re-convey  upon  the  payment 
by  appellee  of  the  sum  of  eight  hundred  and  fifty  dollars,  iw 
American  gold,  by  the  first  of  the  ensuing  November.  This, 
to  our  minds,  is  very  clear  and  satisfactory  evidence  that  this 
Bum  covered  all  indebtedness  at  that  time,  operating  as  a  lien 
on  the  premises. 

It  is  urged,  that  this  sura  did  not  embrace  the  amounts 
Becured  by  the  other  deeds  of  trust,  and  the  decree  is  for  too 


222  Ennok  v.  Thompson.  [Sept.  T. 

Opinion  of  the  Court. 

small  a  sum,  even  if  the  deed  is  to  be  treated  as  a  mortgage. 
When  it  is  remembered  that  this  deed  is  for  the  same  land  on 
which  the  other  securities  existed,  and  that  when  this  deed 
was  executed,  appellant  gave  an  obligation  to  re-convey  the 
land  to  appellee,  if  he  should  pay  to  him,  by  the  first  day  of 
the  next  November,  eight  hundred  and  fifty  dollars  in  Ameri- 
can gold,  the  conclusion  is  almost  irresistible,  that  it  covered 
all  of  the  indebtedness.  Had  this  not  embraced  the  entire  in- 
debtedness, we  cannot  believe  from  appellant's  previous 
course,  in  always  taking  security,  that  he  would  have  agreed 
to  re-convey  the  land,  and  thus  have  relinquished  all  liens,  for 
money  not  embraced  in  that  sum.  Again,  the  justice  Avho 
drew  the  deed,  understood  the  sum  specified  in  it  to  embrace 
all  of  the  indebtedness,  and  we  do  not  see  that  this  presump- 
tion has  been  rebutted.  The  parties  having  thus  ascertained 
that  sum  to  be  due,  and  no  sufiicient  evidence  appearing  to 
require  it,  we  regard  it  unimportant  to  state  the  account  to 
ascertain  how  that  was  determined  to  be  the  correct  amount. 
Having  determined  that  this  was  the  amount  then  due,  the 
next  question  presented  is,  whether  the  conveyance  then  made 
operated  as  a  satisfaction  of  the  debt,  and  absolutely  passed 
the  title  to  appellant.  The  previous  deeds  of  trust  on  the 
same  land,  and  to  secure  the  same  indebtedness,  were  in  eflfect 
but  mortgages,  and  are  so  treated  in  equity.  And  it  is  .a  rule 
of  equity,  that  once  a  mortgage,  always  a  mortgage,  until  the 
equity  of  redemption  is  foreclosed  or  barred.  Then  did  this 
transaction  change  the  relations  of  the  parties,  or  did  the 
deed  of  February,  1864,  although  an  absolute  conveyance,  in 
form,  only  operate  in  fact,  and  equitably,  as  a  mortgage  ?  When 
the  mortgagor  has  conveyed  the  mortgaged  premises  to  the 
mortgagee,  it  only  operates  as  a  bar  to  the  equity  of  redemp- 
tion, when  it  clearly  and  unequivocally  appears  that  both 
parties  so  understood  and  intended  it  should.  Otherwise,  it 
will  only  be  regarded  as  a  mere  change  in  the  form  of  the 
security. 
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The  justice  of  the  pccace  who  drew  the  deed,  testifies  that 
appellant  came  to  him  and  stated  that  appellee  was  indebted 
to  him  on  one  or  two  deeds  of  trust,  and  that  the  amounts 
secured  bj  those  deeds  of  trust  formed  the  consideration  of 
the  deed  of  February,  1864.  That  appellant  said  at  the  time 
that  appellee  was  hard  pressed,  and  was  going  to  Idaho  to  get 
money  to  redeem,  and  he  wanted  the  matter  in  such  shape  as  to 
be  safe,  and  not  to  have  to  purchase  the  land;  that  when  ap- 
pellee came  back,  he  should  have  it  if  he  was  able  to  pay  for 
it.  He  says  that  he  supposed  this  deed  covered  the  whole  in- 
debtedness, but  that  appellant  might  have  spoken  of  another 
deed  of  trust ;  but  he  says  he  was  certain  that  appellant  spoke 
of  the  deed  as  a  security.  This  evidence  is  strong  to  the 
effect  that  appellant  only  intended  the  transaction  as  a  security 
for  a  debt.  ' 

Again,  this  evidence  is  greatly  strengthened  by  that  of 
James,  who  testified  that  appellant  told  him,  in  the  early  part 
of  the  summer  of  1864,  that  appellee  owed  him  $800,  or 
$850  —  he  thinks  the  latter  sum.  That  he  said  he  had  a  deed 
for  appellee's  farm,  and  if  he  did  not  pay  it  soon,  he  would 
claim  the  place.  Emma  Thompson  testified  that  appellant 
stated  to  their  family  that  the  interest  was  paid  till  November, 
1864,  in  advance.  This  evidence  can  hardly  leave  a  doubt  that 
it  was  intended  as  a  security,  and  that  the  rent  was  intended  as 
interest  on  the  debt. 

Independent  of  this  evidence,  there  seems  to  be  another  cir- 
cumstance which  gives  character  to  the  transaction,  and  that 
18,  that  appellee's  notes  were  not  canceled  or  surrendered 
to  him.  If  appellant  intended  to  render  his  title  absolute, 
and  to  satisfy  the  debt,  why  retain  the  notes  as  evidence  of 
the  debt  ?  Had  such  been  intended,  he  would,  unquestiona- 
bly, have  surrendered  them,  or  satisfactorily  accounted  for  a 
failure  to  cancel  them.  In  SutpAen  v.  Citshman^  35  111.  186, 
it  was  held,  that  the  retaining  the  evidence  of  :he  indebted- 
ness,   after   receiving    a    deed,   absolute    in    terms,  of  the 
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mortgaged  premises,  giving  back  a  lease  to  the  grantor  and 
receiving  rents,  characterize  the  transaction  a  mortgage. 
That  case  is  decisive  of  this,  on  this  question. 

By  the  arrangement  of  the  22d  day  of  February,  1864, 
the  indebtedness  then  due  to  the  appellant  was  $850, 
payable  to  him  on  the  first  of  November  following,  as 
he  states  in  his  obligation  to  re-convey  to  appellee.  And 
this  obligation  was  written  on  the  back  of  a  receipt  for  $100 
for  all  rents  due  up  to  that  time.  And  we  find  that  the 
lease  was  renewed  on  that  date,  on  the  same  terms  that 
were  contained  in  the  lease.  The  receipt  specified  that 
appellee  was  to  surrender  possession  on  the  first  of  Novem- 
ber, or  pay  the  next  year's  rent  in  advance.  The  amount  of 
the  rent  was  fixed  by  the  lease  at  $100  a  year.  We  may,  there- 
fore, safely  infer  that  the  rent  was  paid  in  advance  for  the 
year  1864,  and  that  it  was  the  same  in  amount. 

Then,  if  the  interest  should  be  computed  at  six  per  c^nt., 
and  as  the  obligation  to  re-convey  does  not  specify  any  rate 
of  interest,  it  should  only  bear  that  rate,  we  will  find  that 
the  decree  is  for  too  a  large  an  amount,  when  this  $100. 
paid  on  the  first  of  November,  1864,  is  deducted.  And  if 
interest  were  computed  on  the  principal  sum  at  ten  per 
cent.,  the  decree  would  be  too  small  by  but  a  few  dollars. 
There  was,  therefore,  no  error  of  which  appellant  can  com- 
plain in  stating  the  account.  Nor  does  it  matter  that  the 
court  below  may  have  made  the  computation  on  a  difierent 
basio. 

Defendants  Green  and  Fiddick  each  held  deeds  of  trust  on 
this  land,  which  were  satisfied  and  discharged  by  the  deed  to 
appellant,  and  they  were  a  cloud  upon  the  title.  When  the 
sums  were  discharged,  to  secure  which  the}'^  were  executed,  it 
became  the  dut}'  of  the  trustees  to  re-convey  the  property  to 
appellee;  and  if  they  failed  or  refused  to  comply  with  the  de- 
cree requiring  them  to  re-convey,  it  was  no  more  than  jnst 
that  they  should  be  required  to  pay  the  cost  of  a  re-conveyance 
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by  the  master.  If  desirous  of  avoiding  the  expense,  it  was 
only  necessary  for  them  to  comply  with  the  decree.  There 
was  no  error  in  this,  even  if  a  writ  of  error  could  be  prosecuted 
on  a  decree  for  costs  of  this  character. 

The  fifteenth  section  of  cliapter  entitled  "Costs,"  decLires 
that  M'here-the  complainant  shall  dismiss  his  bill,  or  the  defen- 
dant shall  dismisss  it  for  want  of  prosecution,  the  defendant 
shall  recover  full  costs  against  complainant ;  but  in  all  other 
cases  in  chancery,  not  otherwise  directed  by  law,  it  shall  be  in 
the  discretion  of  the  court  to  award  costs  or  not,  to  the  parties. 
In  this  case,  complainant's  bill  was  not  dismissed,  and  hence 
the  court  had  the  discretion  to  award  costs  as  he  should 
deem  proper,  and  having  exercised  that  discretion  it  is  not 
subject  to  be  reviewed.  A  fair  con-struction  of  this  decree 
only  requires  appellant  and  appellee  each  to  pay  one-half  of 
the  costs,  in  case  the  appellee  should  pay  the  money  into 
court,  as  required  by  the  decree;  but  failing  in  that,  appellee's 
bill  was  ordered  to  stand  dismissed,  and  in  that  event  no  pro- 
vision was  made  as  to  costs,  and  a  further  decree  would  have 
been  necessary,  finding  that  appellee  had  made  default,  and 
that  his  bill  be  dismissed  at  his  costs.  Although  the  order 
was  made  that  the  bill  should  be  dismissed  if  the  money  was 
not  paid,  yet  the  clerk  could  not  iind  that  fact  in  vacation. 
It  could  only  be  determined  by  the  chancelor  when  acting  as 
a  court,  at  the  next  or  souie  subsequent  term.  At  the  next 
term  the  default  might  have  been  contested,  and  appellee 
might  have  shown  ground  excusing  the  non-payment  of  tlie 
money  so  as  to  have  avoided  a  dismissal,  which  was  only  con- 
ditional. The  case  would  not  have  passed  from  the  docket 
on  the  failure  to  pay  the  money,  under  this  decree,  but  would 
have  awaited  the  farther  order  of  the  court.  The  decree  of 
the  court  below  must  be  affirmed. 

Decree  affirmed. 

29— i6TH  III. 
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Elijah  S.  Alexander 

V. 

Sajviuel  E.  Barrett  et  al. 

1.  OoNTBACT.— one  party  may  waive  his  own,  and  adopt  the  vertsion  of  the  other, 
of  its  terms.  In  a  contract  for  the  sale  of  a  quantity  of  coal  tar,  the  parties, 
in  a  subsequent  conversation,  admitted  that  a  contract  had  been  made,  and 
agreed  as  to  the  terms  and  price  to  be  paid,  but  disagreed  as  to  the  quantity : 
the  plaintiff  claiming  that  he  had  bought  2,500  barrels,  and  the  defendant  insist- 
ing that  he  had  only  sold  1,000.  Before  the  time  for  the  performance  bad  expired, 
the  plaintiff  accepted  the  defendant's  version  of  the  contract,  tendered  the 
money,  and  demanded  the  1,000  barrels :  Held,  that  the  plaintiff  had  the  right  to 
waive  his  claim  to  the  larger  quantity,  and  to  hold  the  defendant  to  his  own 
statement  of  the  contract. 

2.  When  the  defendant's  own  views  of  his  rights  and  liabilities  have  been 
acceded  to,  he  should  not  be  allowed  to  give  the  different  understanding  of  the 
plaintiff  as  a  reason  for  being  excused  from  performance. 

3.  When  a  plaintiff  comes  into  court  for  the  assertion  of  his  legal  rights,  the 
defendant  cannot  complain  because  those  rights  are  asked  to  be  determined 
according  to  his  own  views. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E,  Gary,  Judge,  presiding. 

The  opinion  states  the  facts. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellant. 

Mr.  J.  Y.  Le  Moyne,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Conrt : 

This  was  an  action  brought  by  Alexander  against  Barrett, 
Powell  and  Arnold,  to  recover  damages  for  tlie  non-delivery 
by  the  latter,  of  one  thousand  barrels  of  coal  tar,  alleged  to 
have   been   purchased    by    the   former.     The   evidence   of   a 
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contract  having  been  made  was  as  follows :  Spears  testifies  that 
he  was  present  in  the  office  of  Alexander,  in  Chicago,  between 
the  last  of  February  and  the  first  of  March,  1S64,  when  Arnold, 
one  of  the  defendants,  and  Alexander,  were  conversing  in 
regard  to  a  contract  before  then  made  between  them  in  reference 
to  the  sale  by  one,  and  purchase  by  the  other,  of  a  quantity  of 
coal-  tar.  Alexander  claimed  that  he  had  bought  twenty-five 
hundred  barrels.  Arnold  contended  they  had  only  sold  him 
one  thousand  barrels,  and  said  he  was  ready  to  deliver  that 
quantity,  or  intended  to  deliver  it.  There  seems  to  have  been 
no  difterence  of  opinion  as  to  the  price,  but  only  as  to  the 
quantity  sold.  The  ta,r  was  to  be  delivered  before  April 
30th,  1865.  The  parties  came  to  no  agreement  as  to  what  the 
contract  was.  On  the  29th  of  April,  1865,  Alexander  tendered 
the  money  and  demanded  a  thousand  barrels  of  tar,  but  Arnold 
refused  to  furnish  it.  The  case  was  tried  in  the  Superior 
Court,  without  a  jury,  and  judgment  was  rendered  for  the 
defendants,  whereupon  the  plaintiff  appealed. 

The  main  question  in  this  case  is,  whether  the  contract 
alleged  in  the  declaration,  for  the  sale  of  one  thousand  barrels, 
is  sufficiently  proven.  It  is  contended  in  behalf  of  appellees, 
that  the  minds  of  these  parties  never  met,  and  hence,  there 
was  no  contract ;  or,  if  they  did  meet,  that  we  cannot  say 
whether  the  contract  was  for  one  thousand  or  twenty-five 
hundred  barrels.  There  is  a  certain  plausibility  in  this  view, 
but  it  will  not  bear  examination.  The  evidence  of  Spears, 
the  substance  of  wbich  we  have  given,  is  corroborated  by  that 
of  Turrell,  who  was  present  at  the  same  conversation,  and 
repeats  it  in  much  the  same  way.  This  conv'ersation  is  in  no 
way  contradicted,  and  indeed,  on  another  occasion,  Arnold 
stated  to  the  witness  Scanlon,  who  desired  to  buy  some  tar, 
that  he  could  not  let  him  have  any,  as  he  had  agreed  to  deliver 
some  to  Alexander — witness  thought  he  said  one  thousand 
barrels.  Now,  it  is  clear  from  this  evidence,  that  there  was  a 
contract  for  the  sale  of   either  one  thousand  or   twenty-five 
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hundred  ban-els  of  tar.  In  the  conversation  between  the 
parties  in  Alexander's  office,  there  was  no  disagreement  as  to 
the  fact  that  a  contract  had  been  made.  Neither  was  there 
any  difference  as  to  the  price  or  terms  of  sale.  The  price  was 
spoken  of,  though  the  witnesses  were  not  certain  whether  it 
was  $2.80  or  $2.85  per  barrel.  The  only  point  of  difference 
was  as  to  the  number  of  barrels — Alexander  claiming  that  he 
had  bought  twenty-five  hundred,  and  Arnold  insisting  that  he 
had  only  sold  a  thousand.  Tliey  parted  without  coming  to 
any  understanding  as  to  what  the  contract  was.  But  Alex- 
ander, before  the  time  for  performance  had  expired,  accepts 
the  defendant's  version  of  the  contract,  tenders  the  money, 
and  demands  the  thousand  barrels.  Had  he  not  a  right  to  do 
this?  While  the  defendants  were  distinctly  admitting  the 
sale  of  a  quantity  of  tar,  but  insisting  that  the  quantity  waa 
only  one  thousand  barrels,  the  plaintiff  clearly  had  the  right 
to  waive  his  claim  to  the  larger  quantity,  and  to  hold  the 
defendants  to  their  own  statement  of  the  contract.  jD^ow 
when  the  defendants'  own  views  of  their  rights  and  liabilities 
have  been  acceded  to,  they  surely  should  not  be  permitted  to 
give  the  different  understanding  of  the  plaintiff  as  a  reason 
for  being  excused  from  performance.  And  when  the  plaintiff 
comes  into  court  for  the  assertion  of  his  legal  rights,  the 
defendants  certainly  cannot  complain  because  those  rights  are 
to  be  determined  according  to  their  own  views.  After  the 
bargain,  tar  rose  in  value.  The  defendants  denied  having 
contracted  to  deliver  tweuty-flve  hundred  barrels,  and  refused 
to  deliver  even  the  thousand  barrels  which  they  had  con- 
stantly admitted  they  agreed  to  deliver.  Hence,  Alexander 
has  a  legal  claim  for  damages  on  the  basis  of  either  twenty- 
five  hundred  or  one  thousand  barrels.  According  to  defen- 
dants' version  of  the  contract,  the  basis  should  be  one  thousand 
barrels,  and  when  the  plaintiff,  in  bringing  his  suit,  only 
claims  upon  that  basis,  it  would  certainly  be  a  very  imperfect 
administration    of    justice,    that   would    defeat   his    recovery 
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altogetlier,  simply  because  the  evidence  shows  that  he  claimed 
in  fact  a  much  larger  sum  than  he  had  sued  for,  but,  in  coming 
into  court,  had  founded  his  claim  on  the  contract  as  understood 
by  the  defendants.  The  question  is,  has  the  plaintiff  proved 
the  contract  as  laid  in  his  declaration  \  He  has  proved  that, 
although  he  understood  the  contract  in  a  sense  much  more  fa- 
vorable to  himself,  the  defendants  insisted  on  such  a  contract 
as  he  has  alleged,  and  although  it  is  not  a  case  of  estoppel 
inpais,  as  suggested  by  counsel,  it  is  one  where  justice  re- 
quires the  statements  of  the  defendants  to  be  received  as 
satisfactory  proof.  That  a  contract  was  made  is  clear.  That 
the  defendants  have  refused  to  perform,  even  according  to 
their  own  understanding  of  the  contract;  is  equally  clear. 
That  the  plaintiff  is  entitled  to  damages  in  some  amount, 
necessarily  follows.  The  defendants  cannot  complain  if  they 
are  assessed  on  a  basis  furnished  by  themselves. 

After  the  plaintiff  tendered  the  money  for  the  one  thousand 
barrels,  on  the  29th  of  April,  but  on  the  same  day,  the  de- 
fendants sent  him  a  note,  offering  to  deliver  one  thousand 
barrels  of  tar  on  that  day,  the  plaintiff  paying  the  money  and 
furnishing  the  barrels.  The  counsel  for  defendant  do  not 
dwell  upon  this,  and  we  presume  it  is  not  relied  on  as  a  tender 
of  performance.  The  contract  was  for  Chicago  Gas  Light 
and  Coke  Company  tar.  The  offer  was  simply  of  coal  tar, 
and  the  evidence  shows  that  there  is  a  great  difference  in  the 
quality  of  tar,  that  of  this  company  being  superior,  and  the 
business  of  the  plaintiff  requiring  a  superior  quality.  The 
offer  was  also  made  as  one  of  sale,  the  price  to  be  what  the 
defendants  had  paid  the  Chicago  Gas  Company  the  year 
before,  and  not  as  an  offer  of  performance  under  the  old  con- 
tract. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Frances  B.  Nicholl. 

1.  Presumpticn— of  death  after  seven  years  abseiice.  Where  a  person  goes 
abroad,  and  has  not  been  heard  of  for  a  long  time,  the  presumption  of  the  continu- 
ance of  life  ceases  at  tha  expiration  of  seven  years  from  the  period  when  he  was 
last  heard  of. 

2.  The  same  rule  holds  generally  with  respect  to  peraons  away  from  their  usual 
places  of  resort,  and  of  whom  no  account  can  be  given. 

3.  Our  courts  have  adopted  the  rule,  that  a  person  is  presumed  to  be  dead  who 
has  not  been  heard  of  for  seven  years,  leaving  it  incumbent  on  the  party  who 
claims  a  benefit  or  interest  in  his  being  alive  within  that  period,  to  prove  it.  At 
what  particular  time  a  party  died,  Is  of  no  importance  to  a  person  claiming  a 
right  which  becomes  established  on  a  death,  but  it  maybe  important  to  one  resist- 
ing that  right,  and  so  it  becomes  an  aflfirmative  fact,  which  the  party  alleging 
must  prove. 

■i.  A  less  period  than  seven  years'  absence  will  not  suffice  to  raise  the  presump- 
tion of  death. 

5-  A  party  whose  interest  it  is  to  show  that  a  person  was  living  within  the 
seven  years,  is  at  liberty  to  show  it  by  such  facts  and  circumstances  as  will 
inspire  that  belief  in  the  minds  of  a  jury. 

6.  Where  a  person  had  not  been  heard  of  from  the  21st  of  March,  1852,  to  the 
21st  of  March,  1859,  it  was  held,  that  the  presumption  of  law  is,  that  he  was 
dead  on  the  21st  of  March,  1859,  being  seven  years  from  the  cime  he  was  last 
heard  of. 

7.  Dower— luTien  the  right  to  sue  for  accrues.  Where  a  husband's  death  ia 
claimed  by  reason  of  his  absence  for  seven  years  without  being  heard  of,  the 
right  of  the  wife  to  sue  for  dower,  does  not  exist  until  the  expiration  of  that 
period. 

8.  Same— iieces&ary  proof  to  maintain  an  action.  To  entitle  a  wife  to  recover 
dower,  she  must  prove  seizin  in  the  husband,  marriage  and  tlie  death  of  tha 
husband. 

0.  Samb — limitations.  An  action  to  recover  dower  is  embraced  within  the 
provisions  of  the  first  section  of  the  limitation  act  of  1839,  so  that  a  widow  must 
pursue  her  remedy,  as  against  a  party  whose  possession  comes  within  the  provi- 
Bions  of  that  act,  within  seven  years,  or  hor  clMim  will  be  barred. 
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10.  When  the  death  of  the  husband  is  established,  by  the  presumption  of  hia 
death  after  seven  years'  absence,  the  limitation  of  the  right  to  recover  dower 
commences  at  the  expiration  of  seven  years  from  the  time  the  husband  was  last 
heard  of. 

11.  The  party  claimiug  the  benefit  of  the  limitation  act  of  1839,  may,  how- 
ever, show  that  the  death  of  the  husband  actually  occurred  prior  to  the  expi- 
latioQ  of  that  period. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  Frances  B.  Nicholl,  the 
appellee,  in  the  Circuit  Court  of  Cook  county,  against  Mary 
E.  Whiting,  the  appellant,  to  recover  dower  in  land  owned  by 
her,  situated  in  that  county,  and  a  decree  having  been  entered. 
in  favor  of  the  appellee's  right  of  dower,  an  appeal  was  taken 
b}^  the  defendant  to  this  court. 

The  record  presents  two  questions  :  First — whether  there 
was  sufficient  legal  evidence  of  the  death  of  Edward  A. 
Nicholl,  the  husband  of  the  appellee ;  and  secondly — whether, 
if  the  fact  of  his  death  was  proved,  it  did  or  not  occur  more 
than  seven  years  before  the  commencement  of  this  suit. 

There  was  no  direct  positive  evidence  of  the  fact  of  the  hus- 
band's death. 

He  had  become  involved  in  serious  pecuniary  difficulties  in 
the  city  of  New  York,  the  place  of  his  residence  from  the  time 
of  his  marriage  to  the  appellee,  in  the  year  1818,  and  left  there 
in  December,  1842,  and  never  returned,  except  once,  when  he 
stayed  with  his  wife  about  one  week,  in  the  adjoining  city  of 
Brooklyn,  New  York. 

He  was  frequently  heard  from,  by  letters  written  by  him  to 
his  family  and  friends.  The  last  time  they  heard  of  him,  was 
by  a  letter  dated  March  21,  1852,  addressed  by  him  to  his 
wife,  from  Pittstown,  Penn. 

The  appellee's  case  was  based  upon  the  theory  that  the  pre- 
sumption of  his  being  alive,  lasted  for  seven  years  from  that 
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date,  or  until  March  21st,  1859,  when  it  ceased ;  and  was  fol- 
lowed by  the  presumption  of  his  death  from  and  after  the  last 
named  date,  and  as  this  suit  w^as  commenced  March  14th,  1866, 
that  her  claim  for  dower  was  not  barred  by  the  limitation  of 
seven  years  from  the  death  of  her  husband.  The  seizin  of 
the  husband,  as  well  as  the  marriage,  was  not  contested  in  this 
court. 

The  defendant  below  set  up  the  defence  of  the  statute  ot 
limitations,  under  claim  and  color  of  title,  dated  March  31st, 
1856,  and  payment  of  all  taxes  assessed  upon  the  premises 
since  that  date,  accompanied  by  possession,  and  also  proved 
that  she  paid  the  full  consideration  named  in  the  deed  to  her. 

The  defendant  below  also  claimed  that,  as  the  suit  was  not 
brought  until  more  than  thirteen  years  from  the  time  Nicholl 
was  last  heard  from,  the  appellee  was  bound  to  prove  that  her 
husband  was  alive  within  seven  years  prior  to  the  date  of  bring- 
ing the  suit,  and  that  the  mere  presumption  of  his  being  alive, 
drawn  from  the  fact  that  he  was  last  heard  from  March  21st, 
1852,  would  not  suffice  to  show  that  he  was  alive  within  seven 
years  next  before  March  lith,  1866,  when  the  suit  was  com- 
menced. 

The  appellee  insisted  that  her  husband  was  to  be  presumed 
alive  until  March  21st,  1859,  and  that  after  that  date  he  was 
presumed  to  be  dead ;  w^hile  the  appellant  claimed  there  was 
no  presumption  that  he  lived  until  the  last  day  of  the  seven 
years,  and  that  the  appellee  must  show  at  what  time  he  died, 
in  order  to  overcome  the  presumption  of  law  in  favor  of  a 
party  in  possession  of  land,  resisting  a  hostile  claim. 

Messrs.  Scammon,  McCago  &  Fuller,  for  the  appellant. 

Mr.  J.  M.  Ckam  and  Mr.  A.  W.  Arrington,  for  the  appellee. 

Mr.  Chief  Justicp:  Bkeese  delivered  the  opinion  of  the  Court: 
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This  was  a  petition  filed  bj  Frances  B.  Niclioll  in  tlie  Cir- 
cuit Court  of  Cook  county,  claiming  dower  in  an  undivided 
one-third  of  certain  property,  known  as  lot  two,  and  the  east 
ten  feet  of  lot  three,  in  block  thirty,  in  Kinzie's  addition  to 
Chicago.  The  demand  for  dower  was  made  on  Mary  E. 
Whiting,  the  appellant,  on  the  second  of  May,  1863.  The 
demandant  claimed  dower  as  the  widow  of  Edward  A.  Nicholl, 
and  his  title  was  not  brought  in  question.  The  defendant  set 
up  possession  of  the  premises  under  claun  and  color  of  title, 
derived  from  a  deed  of  the  same  from  William  B.  Ogden, 
made  in  good  faith,  from  the  31st  of  March,  1856,  and  pay- 
ment of  all  taxes  thereon,  and  claimed  the  benefit  of  the  stat- 
ute, and  insisted,  if  Edward  A.  Nicholl  was  dead,  he  died 
more  than  seven  years  prior  to  the  commencement  of  the  suit. 
The  defendant  also  set  up  a  defence  under  the  act  of  1835,  by 
ehowing  possession  of  the  premises  by  actual  residence  thereon 
under  a  connected  title  deducible  of  record,  from  the  United 
States,  for  more  then  seven  years  prior  to  the  commencement 
of  the  suit. 

The  cause  was  regularly  at  issue  by  answer  and  replication, 
and  on  the  proofs,  a  decree  passed  in  favor  of  Mrs.  Nicholl,  that 
she  have  dower  in  the  premises,  and  her  damages  to  be 
assessed,  and  costs. 

To  reverse  this  decision  the  defendant  has  appealed  to  this 
court. 

Tlie  only  questions  of  importance,  are,  first,  was  Edward 
A.  Nicholl,  the  husband,  dead  ?  And  second,  if  dead,  at  what 
time  did  he  die  ? 

There  was  no  positive  proof  of  the  death  of  the  husband. 

The  proof  was,  that  he  left  the  city  of  New  York,  where 
he  then  lived  from  the  time  of  his  marriage  in  1818,  in  Decem- 
ber, 1842,  under  unfavorable  circumstances,  and  never  returned, 
except  once,  when  he  stayed  with  his  wife  about  one  week  in 
the  adjacent  city  of  Brooklyn.  He  was  last  heard  from  by  his 
family  and  friends  through  a  letter  from  him  dated  Pittston,  Pa., 
30— 4r)TH  Ti.i. 


234  Whiting  v.  Nicholl.  [Sept.  T. 

Opinion  of  the  Court. 

March  21,  1852;  although  search  was  made  for  him  at  that 
place,  and  at  ail  places  where  it  was  supposed  he  might  have 
gone,  it  was  fruitless.  Under  these  circumstances,  that  the 
law  raises  the  presumption  that  he  was  dead  at  the  end  of 
seven  years  from  that  date,  is  well  settled.  The  general  rule 
on  this  subject  may  be  thus  stated :  When  a  person  goes 
abroad,  and  has  not  been  heard  of  for  a  long  time,  the  pre- 
sumption of  the  continuation  of  life  ceases  at  the  expiration  of 
seven  years  from  the  period  when  he  was  last  heard  of.  And 
the  same  rule  holds,  generally,  with  respect  to  persons  away 
from  their  usual  places  of  resort,  and  of  whom  no  account  can 
be  given.     Best  on  Presumptions,  190. 

The  appellee's  counsel  insist  that  the  husband  was  to  be 
presumed  to  be  alive  until  March  21,  1859,  and  only  after  that 
date  should  he  be  presumed  to  be  dead ;  while  the  appel- 
lant's counsel  insists  there  was  no  presumption  that  he  lived 
until  the  last  day  of  the  seven  years,  and  appellee  must  show 
at  what  time  he  died,  in  order  to  overcome  the  presumption 
of  law  in  favor  of  a  party  in  possession  of  land  resisting  a 
hostile  claim. 

The  appellee's  case  rests  entirely  upon  the  theory  that  the 
presumption  of  Nicholl  being  alive,  lasted  for  seven  years 
from  the  date  of  his  last  letter,  or  until  March  21,  1859,  when 
it  ceased,  being  followed  by  the  presumption  of  his  death  frotn 
the  last  mentioned  date,  and  as  this  suit  was  commenced  Miu'cli 
14,  1866,  the  claim  for  dower  was  not  barred  by  the  limitation 
of  seven  years  from  the  death  of  the  husband. 

The  rule  as  found  in  Best,  191,  is  the  English  rule  established 
in  the  case  of  Doe  ex  dem.  Knight  v.  Najpear,  5  Barn.  &  Adul. 
6,  and  affirmed  on  appeal,  in  the  Exchequer,  in  NajyearY.  Dos. 
ex  dem.  Knight^  2  Meeson  and  Welsby,  894,  but  has  not  been 
adopted  in  this  country,  t^  the  extent  there  laid  down.  Our 
courts  liave  adopted  the  presninption  of  death  after  the  lapse 
of  seven  years,  leaving  it  imeumlient  <in  the  party  who  claime 
A  benefit  or  interest  on  his  being  alive,  within  that  time,  to 
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prove  it.  At  what  particular  time  a  party  died  is  of  no 
importance,  to  one  claiming  a  right  which  becomes  established 
on  a  death,  but  it  may  be  important  to  one  resisting  that  right, 
and  so  it  becomes  an  affirmative  fact,  which  the  party  alleging 
must  prove. 

The  common  law,  in  accordance  with  the  civil  law,  adopted 
the  principle  that  the  continnation  of  life  should  be  presumed 
until  the  contrary  was  shown.  The  statutes  of  1  James  1, 
Ch.  11,  Sect.  2,  in  relation  to  bigamy,  and  19  Charles  2,  Ch. 
6,  in  relation  to  leases  determinable  on  lives,  innovated  upon 
this  doctrine  by  the  establishment  of  a  rule,  which  was  after- 
wards adapted  by  way  of  analogy,  to  cases  not  within  the 
purview  of  these  statutes.  So  that  it  has  become  to  be 
regarded  as  a  settled  principle,  that  the  absence  of  a  party  for 
seven  years  without  any  intelligence  being  received  of  him 
within  that  time,  raises  the  presumption  that  he  is  dead,  and 
the  jury,  on  proof  of  such  absence,  have  a  right  to  presume 
his  death.  A  less  period  will  not  suffice  to  raise  the  presump- 
tion, but  a  party  whose  interest  it  is  to  show  he  was  living 
within  that  time,  is  at  liberty  to  show  it,  by  such  facts  and  cir- 
cumstances as  will  inspire  that  belief  in  the  minds  of  the  jur}-. 
As  in  this  case,  the  demandant,  to  make  out  her  right  to  bring 
her  action,  had  only  to  show  her  husband  had  not  been  heard 
of  from  the  21st  of  March,  1852,  to  the  21st  of  March,  1859  ;  the 
presumption  of  law  then  comes  in,  that  he  was  dead  on  the  22d 
of  March,  1859,  being  seven  years  from  the  time  he  was  last  lieard 
of.  This  is  all  the  proof  she  was  required  to  submit,  the  mar- 
riage being  established,  and  no  ouestion  being  made  as  to  the 
title  of  her  husband.  When  she,  by  competent  proof,  raised 
this  presumption  of  death,  to  what  period  of  time  did  it 
extend  ?  The  answer  is  plain,  her  right  to  sue  did  not  exist 
until  the  death  of  her  husband  was  established  and  as  that 
was  not  established  until  the  twenty  first  day  of  March,  1859; 
the  presumption  took  effect  on  that  day;  tlieii.  in  logal  con- 
templation, her  husband  was  not  among  the  living. 
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It  was  undoubtedlj'  the  right  of  appellant  to  rebut  this  pre- 
sumption by  showing,  from  facts  and  circumstances,  that  hia 
death,  in  all  probability,  happened  before  that  day,  or  on  any 
day  of  any  month  or  year  between  that  day  and  the  day  on 
which  he  was  last  heard  from.  It  was  for  her  interest  such 
proof  should  be  supplied,  and  it  was  her  duty  to  supply  it. 
Lloyd  V.  Deakiyi,  6  E.  C.  L.,  548 ;  George  and  wife  v.  Jasson^ 
6  East,  309.  The  fact  of  death  is  presumed  from  and  after  a 
particular  day,  and  that  fact  makes  out  the  demandant's  right 
to  sue  as  the  widow  for  her  dower.  Those  contesting  this 
right  must  show  in  some  way,  or  raise  a  presumption  at  least, 
that  on  the  day  after,  she  was  not  a  widow_.  by  raising  a  pre- 
sumption that  her  husband  died  at  a  time  intermediate  these 
dates,  or  was  then  living.  The  demandant  had  done  all  the  law 
required  of  her,  by  raising  the  presumption  of  the  death  of  her 
husband  before  she  brought  her  action.  To  overthrow 
this  is  a  duty  devolving  on  the  defendant.  It  was  not 
important  to  the  demandant  that  she  should  establish  the 
precise  time  of  her  husband's  death  ;  that  was  no  part  of 
her  case,  but  it  was  the  yery  gist  of  the  demandant's  case, 
and  to  support  it  she  could  have  urged  the  facts  and  argu- 
ments now  urged  by  her  counsel,  such  as  the  age  of  the 
husband;  his  health  and  exposure  to  disease;  his  occupa- 
tion ;  his  state  of  mind  as  to  hopefulness  or  despondency ; 
his  regard  for  his  family  and  friends,  as  being  warm  or 
indifferent ;  in  short,  all  the  circumstances  which  surrounded 
him,  to  raise  a  probability  that  he  died  soon  after  the  date  of 
his  last  letter.  These  considerations  are  presented  here  by  the 
appellant's  counsel,  and  are  briefly,  that  he  was  surrounded 
by  an  affectionate  family,  to  which  he  was  warmly  attached, 
at  the  time  he  left  ISTew  York  in  1842 ;  that  these  affection- 
ate relations  continued  after  his  departure,  is  shown  by  the  cor- 
respondence kept  up  between  him  and  his  family,  and  with 
Demran,  an  intimate  friend ;  that  he  and  his  wife  met  three 
times,  apparently  in  a  clandestine  manner,  after  he  left  New 
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York.  And  the  learned  counsel  refers  to  the  three  last  letters 
written  by  Xicholl  as  furnishinp:  the  probability  that  he  died 
soon  after  March,  1852,  rather  than  that  he  lived  until  March^ 
1859.  The  reasons  he  gives  in  support  of  this  view  are, 
because  no  letters  were  received  from  him  which  were  written 
after  March  22,  1852,  whereas,  he  had  frequently  written 
to  his  wife  and  friends  until  that  date  since  his  departure  from 
]^ew  York ;  because  he  has  never  been  seen  by  any  of  his 
family  or  friends  since  that  date,  so  far  as  the  proof  shows, 
while  before  that  time  he  had  three  interviews  with  his  wife, 
one  in  Ohio,  one  in  Pennsylvania  and  one  in  Brooklyn,  then 
and  ever  since  his  wife's  place  of  residence ;  because,  when 
last  heard  from  he  was  poor  and  needy,  and  had  been  so  for  a 
long  time,  and  his  wants  had  been  in  a  measure  supplied  by 
small  remittances  of  money  from  his  wife  and  friends,  and  he 
knew  that  money  and  other  aid  were  always  at  his  disposal 
when  required  by  him,  and  he  never  called  for  or  received 
any  further  aid  or  money  from  his  family;  that  in  1852  he 
was  fifty-three  years  of  age,  and  his  letters  show  that  his 
health,  spirits  and  strength  were  broken  and  failing,  and  the 
probabilities  in  such  cases  are  much  greater  that  the  man  will 
die  presently — especially  one  who  is  self-exiled  under  con- 
sciousness of  guilt — than  that  he  will  recover  strength  and 
live  seven  years  longer  ;  that  the  presumption  of  the  continu- 
ance of  his  life  for  seven  years  after  March,  1852,  without 
intercourse  or  correspondence  with  his  family,  is  inconsisteui 
with  his  previous  habits  in  that  respect,  with  his  life-long  affec- 
tionate regard  for  his  family  and  friends,  with  his  age,  with 
his  depressed  bodily  and  mental  condition,  with  his  poverty 
and  need  of  assistance,  with  the  fact  that  immediate  and  thor 
ough  inquiry  was  made  for  him  in  the  states  to  which  he  pro- 
posed going,  without  any  tidings  ever  being  received  fr<  tc 
him. 

These  considerations  are  properly  suggested,   perhaps,  but 
they  fall  far  short  of  raising  the  presumption  desired  by  appel- 
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lant.  His  last  letter  received  seemed  to  indicate  that  he  had 
resolved  to  earn  his  own  support  by  hard  labor,  and  by  a  life 
of  honest  industry  wipe  out  the  stigma  that  had  attached  to 
his  name.  He  does  not  write  as  a  victim  of  despair,  but  rather 
in  a  hopeful  tone,  with  some  blessings  of  life  in  anticipation. 
There  is  no  proof,  not  the  slightest,  of  any  particular  cause  of 
death  being  in  operation  at  the  time  he  was  last  heard  from, 
and  none  that  he  was  exposed  to  any  particular  cause  of 
death  afterward.  Remorse,  perhaps,  was  doing  its  work,  by 
day  and  by  night,  the  usual  relief  from  which  is  self-destruc- 
tion, yet  it  nowhere  appears  that  such  a  suggestion  or  thought 
was  ever  entertained  by  him.  It  seems  more  probable,  that, 
feeling  most  keenl}-  his  shame  and  his  dependence  on  those  he 
loved  and  had  wronged,  he  formed  the  resolution  thoy 
should  hear  of  him  no  more — that  he  would  extricate  himself 
from  their  embarrassing  kindness,  and  have  no  farther  commu- 
nication with  them.  Moralists  have  said,  there  is  no  pang 
more  keen  to  the  sensitive  mind  than  to  be  obliged  to  accept 
benefactions  from  those  you  have  injured.  Which  is  most 
probable,  that  he  removed  himself  from  all  intercourse  with 
his  family,  under  the  pressure  of  such  feelings,  continuing  to 
live  on  and  pine  on  in  solitude  and  in  shame  rather  than  that 
he  died  soon  after  his  last  letter,  unless  by  his  own  hand,  of 
which  there  is  no  suspicion  or  suggestion,  and  he  the  victim 
of  no  dangerous  disease,  and  exposed  to  no  particular  cause 
of  death? 

His  case  is  not  like  any  of  those  to  which  reference  haa 
been  made,  but  one  class  of  these  cases  is  where  the  evidence 
:;hows  a  cause  in  existence  at  the  time  the  person  was  last  heard 
of,  which  would  in  seven  years  or  less  naturally  and  probably 
produce  his  death.  Such  person  never  after  being  heard  of,  it 
is  reasonable  to  suppose  this  cause  produced  its  natural  result. 

In  the  case  of  Sheldon  v.  Ferris^  45  Barb.,  124,  cited  by 
appellant's  counsel,  the  death  of  a  party  who  had  not  been 
heard  from  for  eight  years  was  presumed  to  have  occurred 
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soon  after  the  time  of  his  disappearance,  from  the  fact  that  he 
had  frequently  declared  his  intention  to  commit  suicide.  So  in 
the  case  of  Webster  v.  Briclimore,  13  Vesej,  362,  the  party  was 
in  a  desperate  state  of  health  and  was  to  have  returned  in  six 
months.  In  the  case  of  Watson^  adm.  v.  King,  2  Eng.  C.  L. 
322,  the  supposed  deceased  w^as  exposed  to  heavy  gales  at  sea, 
in  the  spring  of  1814,  and  the  vessel  was  never  again  heard 
of,  and  the  court  approved  the  finding  that  the  missing  person 
died  before  the  eighth  of  June  of  the  same  year.  In  Offen- 
'\cim  Y.  Wolf  et  al.,  S  Sandf,  Ch.  517,  the  death  of  a  per- 
t'^oa  who  had  embarked  on  the  steamship  President,  on  the 
llth  of  March,  1841,  was  presumed  to  have  occurred  before 
May  in  the  same  year,  for  the  reason  that  no  tidings  had  been 
received  from  that  ship  since  she  left  port  for  England,  and 
that  as  the  usual  time  for  steam  passages  across  the  Atlantic  from 
New  York  was  fourteen  or  fifteen  days,  the  I'easonable  pre- 
sumption was  that  she  had  foundered  soon  after  leaving  port 
and  all  on  board  perished. 

The  case  of  SillicJc  v.  Booth,  20  Eng.  Ch.  119,  was  a  case 
of  shipwreck,  the  alleged  deceased  being  exposed  in  a  vessel, 
in  the  hurricane  season,  then,  as  now,  prevailing  among  the 
AYest  India  islands. 

In  all  these  cases,  the  probability  of  death  at  a  particular 
time  was  so  great  as  to  amount  almost  to  positive  proof  of  the 
fact.  This  case  is  barren  of  any  strong  fact  to  raise  any  pre- 
sumption sufficient  to  rebut  that  which  the  law  raises,  that 
a  man  is  dead  who  is  not  heard  of  in  seven  years.  The 
appellant,  in  addition  to  the  considerations  suggested  of  a 
probability  that  Nicholl  died  soon  after  he  was  last  heard  from, 
brings  up  the  fact,  that  in  1858,  or  early  in  1859,  appellee 
made  a  demand  of  dower  on  William  B.  Ogden,  which  she 
signed  with  her  own  hand,  and  which  was  served  on  Ogden 
as  the  foundation  of  a  suit  against  him  for  the  recovery  of 
dower. 
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That  demand  was  dated,  Brooklyn,  New  York,  Jan.  IS, 
1859,  and  counsel  insists  it  is  evidence  the  demandant  believed 
her  husband  dead  in  1858,  and  she  ought  now  to  be  estopped 
from  denying  it.  It  is  apparent  from  the  testimony,  this 
demand  originated  in  mistake,  and  no  proceedings  were  had 
under  it.  Had  there  been,  the  rule  in  2  Greenleaf  Ev.  Sec. 
278,  cited  by  appellant,  would  apply  and  control.  Her  hus- 
band was  not,  at  that  date,  in  contemplation  of  law,  dead,  nor 
was  she  then  in  a  position  to  claim  her  dower. 

We  concede,  the  appellant  in  this  case  is  entitled  to  the  full 
benefit  of  every  presumption  in  her  favor,  but  it  is  no  less  the 
right  of  the  appellee.  The  claim  of  appellee  rests  wholly  on 
a  presumption,  but  it  becomes  as  strong  as  proof  from  Holy 
Writ,  when  unrebutted.  To  rebut  it,  we  are  not  of  opinion 
the  appellant  has  produced  any  circumstance  calculated  to 
have  that  effect.  Appellant  being  in  possession,  and  protected 
by  the  act  of  1839,  if  not  by  the  act  of  1835,  is  in  no  better 
position  than  any  other  person  similarly  situated,  nor  do  we 
recognize  any  rule  of  law  requiring  the  appellee  to  overcome 
every  possible  presumption  which  the  law  raises  in  favor  of 
the  appellant,  which  she  has  not  overcome.  What  was  the 
appellee  to  prove  to  entitle  her  to  recover? — seizin  of  the  hus- 
band, marriage  and  death  of  the  husband — all  of  which  was 
proved  or  admitted,  against  which  no  possible  presumption 
could  exist,  unless  the  court  should  take  away  from  the  appel- 
lee the  benefit  of  a  presumption  which  the  law  awards  to  her. 
The  law  says  her  husband  did  not  cease  to  be  numbered  among 
the  living  until  the  2l8t  of  March,  1859 — from  and  after  that 
day  he  was  not  alive. 

This  court  has  repeatedly  held  that  to  maintain  such  a  de- 
fense as  was  set  up  by  the  appellant,  an  adverse  possession  of 
seven  years  of  the  premises  must  be  shown,  and  the  burden  of 
proof  is  on  the  defendant,  and  as  her  possession  could  not  have 
been  adverse  until  after  the  death  of  E.  A.  Nicholl,  it  follows, 
the  burden  of  proof  was  upon  her  to  show  when  it  happened, 
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60  that  thereby  the  adverse  possession  could  be  established. 
Woodward  v.  Blanchard^  16  111.  424  ;  Uiggins  v.  Crosby^  40 
111.  260 ;  Steele  v.  Gellatly,  41  ib.  39. 

We  have  said  the  English  rule  laid  doAvn  in  Knight  v.  Nor 
pear,  Barn  &  Adol. ,  86,  and  in  Napear  v.  KnigJd,  2  Mees.  & 
Welsby,  893,  that  the  only  presumption  where  a  person  has 
been  absent  for  seven  years  without  being  heard  of,  is,  that  he 
is  dead,  but  there  is  no  presumption  as  to  the  time  of  his  death, 
whether  he  died  at  the  beginning  or  at  the  end  of  any  par- 
ticular period  during  those  seven  years,  has  not  been  generally 
adopted  in  this  country.  As  held  by  the  courts  of  this  coun- 
try, the  doctrine  is,  that  a  person  once  found  to  be  alive,  is 
presumed  to  continue  to  live  until  there  be  proof  of  the  con- 
trary. At  the  end  of  seven  years  from  the  time  he  was  last 
heard  of,  the  presumption  of  life  ceases,  and  the  opposite 
presumption  of  death,  takes  its  place.  The  legal  presumption, 
as  we  understand  from  the  decisions  quoted  by  appellee, 
establishes  not  only  the  fact  of  death,  but  also  the  time  at 
which  the  person  shall  first  be  accounted  dead.  This  is  an 
arbitrary  presumption,  but  rendered  necessary  on  grounds  of 
public  policy,  in  order  that  rights  depending  upon  the  life  (jr 
death  of  persons  long  absent  and  unheard  of,  may  be  settled 
by  some  certain  rule.  Burr  v.  Sim^  4  Wharton,  150;  Brad- 
ley V.  Bradley,  ib.  173;  Whiteside,  s  appeal,  23  Penn.  114; 
Smith  V.  Knoidton,  11  New  Ilanip.  191 ;  Nevmian  v.  Jenkins^ 
10  Pick.  515  ;  Loring  v.  Steinman,  1  Met.  (Mass.)  211  ;  Eagle 
V.  Emmet,  4  Bradf.  (Surrogate  Hep))  111;  Clarh^s  ex'r  v. 
Caulfield,  2  McCarter,  (N.  J.)  119. 

The  rule,  as  stated  in  Knight  v.  JVapear,  supra,  and  which 
is  the  authority  in  Best,  191,  is  not  a  bad  rule,  and  miglit  be 
recognized  here  without  any  detriment  to  the  rights  of  these 
parties.  Although  there  be  no  presumption  of  the  time  of  the 
death,  whether  earlier  or  later  during  the  seven  years,  yet,  if 
it  be  important  to  any  one  to  establish  the  precise  time  of  such 
person's  death,  he  must  do  so  by  evidence  of  some  sort,  to  bo 
31— 46Tir  III. 
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laid  before  the  jury  for  that  purpose,  beyond  the  mere  lapse  of 
seven  years  since  such  person  was  last  heard  of.  As  we  have 
already  said,  it  was  the  right  of  appellant,  she  being  interested 
in  the  precise  time  of  NichoU's  death,  to  have  furnished  the 
evidence  thereof. 

We  are  satisfied  the  presumption  of  death,  established  by 
appellee,  was  not  weakened  by  any  thing  proved  on  the  part 
of  the  appellant,  and  that  her  right  of  action  was  complete 
before  seven  years  expired,  after  the  21  March,  1859.  Seven 
years  are  allowed  to  furnish  the  presumption  of  death.  That 
being  established,  the  suit  for  dower  must  be  brought  within 
seven  years  thereafter,  as  held  in  Owen  v.  Peacock,  38  HI.  33, 
and  Steele  v.  Gellatly,  supra.  The  appellee  was  within  the 
rule  of  law,  and  the  judgment  must  be  afiirmed. 

Judgment  affirmed. 


Francis  B.  Peabody 

V. 

Samuel  Hoaed. 

1.  A.Qwn— power  of  to  convey  land.   A  party  may  by  letter  authorize  another 
to  make  a  contract  for  the  sale  of  real  estate. 

2.  A  power  to  convey  land  must  be  In  writing,  and  of  equal  dignity  with  the 
deed  to  be  executed. 

3.  An  agent  is  not  authorized  by  a  letter  not  under  seal  to  make  a  deed  for 
his  principal. 

4.  A  person  purchasing  of  an  agent  Is  bound  at  his  peril  to  see  the  authorlt) 
of  the  agent  before  he  purchases. 

Appeal  from  the  Superior  Court  of  Chicago  ;  the  Hoa 
John  M.  Wilson,  Chief  Justice,  presiding. 
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The  facts  are  fully  stated  in  the  opinion. 
Messrs.  CoPELAiiD  &  Ceam.  for  the  appellant. 
Messrs.  Baekek  &  Tulet,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  Francis  B.  Peabody, 
in  the  Superior  Court  of  Chicago,  against  Samuel  Hoard 
and  Henry  F.  Balch,  to  enjoin  Hoard  from  prosecuting  an 
action  of  ejectment  which  he  had  commenced  in  that  court 
against  the  tenant  of  appellant,  for  the  recovery  of  eighty 
acres  of  land.  It  appears  from  the  record,  that  Henry  F. 
Balch,  prior  to  the  24th  day  of  August,  1853,  owned  the  land 
in  controversy.  That  he  being  in  immediate  need  of  money, 
and  residing  in  Salem,  Massachusetts,  on  the  14th  day  of 
March,  (the  year  is  not  given),  wrote  a  letter  to  his  brother, 
Moses  P.  Balch,  in  which  he  authorized  him  to  sell  the  land. 
He  directed  him  to  sell  it,  if  he  could  get  $225  for  the  prairie, 
and  $25  for  the  timber  land  ;  and  all  over  that  price  he  author- 
ized him  to  retain  for  his  trouble.  He  says,  "  I  shall  want  all 
the  money  I  can  scrape  together  to  pay  my  way  through." 
From  other  evidence  in  the  case,  it  seems  that  this  letter  was 
written  in  March,  1851. 

It  further  appears,  that  Moses  owned  an  adjoining  eighty 
acre  tract,  which  he  had  bought  of  one  Hall,  and  was  paying 
him  live  per  cent,  per  month,  as  interest  on  $300  of  the  pur- 
chase money.  He  was  anxious  to  get  rid  of  this  debt,  and 
offered  to  sell  his  own  80  acre  tract  to  one  Smith,  but  he  would 
not  purchase  without  he  could  at  the  same  time  obtain  the  SO 
acres  belonging  to  Henry  F.  Balch.  A  sale  was,  however, 
finally  made,  by  Moses  to  Smith,  of  both  eighties,  and  it  waa 
80  arranged  that  Smith  paid  Hall  the  three  hundred  dollar 
debt  with  interest  already  accrued.     This  payment  was  thufc 
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made,  and  the  three  hundred  dollar  incumbrance  to  Hall 
removed  from  Moses'  80  acres,  and  the  balance  of  $750  was 
paid  to  Moses  in  jewelry.  Hall  conveyed  the  80  acres  belong- 
ing to  Moses,  for  which  he  held  the  legal  title,  to  Smith,  and 
Moses,  as  the  attorney  in  fact  of  Henry  F.  Balch,  conveyed  to 
him  Henry's  80  acres. 

It  appears  that  Moses  lived  upon  his,  and  that  Henry's  was 
unimproved  land  ;  but  it  appears  that  Smith  removed  to  the 
eighty  purchased  of  Moses,  and  subsequently  fenced  the  tract 
which  had  belonged  to  Henry.  In  March,  1860,  appellant 
purchased  and  paid  Henry  F.  Balch  for  the  land,  with  no 
other  or  further  notice  than  such  as  arises  from  adverse  pos- 
session. In  June,  1860,  Smith  having  previously  died,  appel- 
lant purchased  the  land  at  a  sale  made  by  Smith's  administra- 
tor, and  paid  $96  as  the  consideration.  Probst  was  a  tenant, 
in  possession  under  the  heirs  of  Smith ;  he  subsequently  at- 
torned to  both  appellee  and  appellant,  but  appellee  afterward 
brought  the  action  of  ejectment,  to  restrain  the  prosecution 
of  which,  the  bill  was  filed. 

The  evidence  discloses  the  fact,  that  Smith,  before  purchas- 
ing, advised  with^an  attorney,  who  informed  him  that  Moses 
could  not  make  a  valid  conveyance  under  the  letter  as  a 
power  of  attorney,  and  informed  him  that  if  he  purchased,  he 
would  have  to  run  the  risk  of  getting  Henry  F.  Balch  to 
ratity  it.  He,  acting  on  this  advice,  took  from  Moses  a  bond,  in 
which  he  bound  himself  to  procure  a  deed  from  Henry  for 
the  land,  conveying  it  to  Smith,  within  "  one  year  and  fifteen 
months,"  and  in  case  of  failure  he  was  to  be  liable  to  pay 
Smith  $800,  as  liquidated  damages,  and  upon  his  paying  that 
sum,  Smith  was  to  quitclaim  the  land  to  Henry.  Moses 
never  procured  the  deed  and  did  not  pay  the  liquidated 
damages. 

It  also  appears  that  Smith  paid  to  Hall  five  hundred  dollars, 
aud  to  Moses  the  balance  in  watches  and  jewelry.     And  upon 
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this  state  of  facts,  tlie  question  is  raised  whether  appellant  is 
entitled  to  the  relief  sought  by  his  bill. 

It  is  undoubtedly  true,  that  the  letter  of  Henry  F.  Balch  to 
his  brother  Moses,  gave  the  latter  authority  to  contract  for 
the  sale  of  the  land.  To  this  effect  are  the  cases  of  Doty  v. 
Wilder,  15  111.  407,  and  Johnson  v.  Dodge,  17  111.  433.  It 
■was  there  held,  that  when  a  party  by  parol  authorizes  another 
to  make  a  contract  for  the  sale  of  land,  if  the  authority  is 
pursued,  and  a  written  agreement  is  entered  into  by  the  agent, 
a  court  of  equity  will  enforce  the  performance  of  the  agree- 
ment, and  that  such  a  case  is  not  within  the  statute  of 
frauds.  But  it  was  held  in  the  latter  of  these  cases,  that  a 
power  to  convey  land  must  be  in  writing,  and  of  equal  dig- 
nity with  the  deed  to  be  executed.  By  the  letter,  Moses  was 
authorized  to  sell  at  the  price  specified,  but  while  the  authority 
was  in  writing  it  was  not  under  seal,  and  consequently  the 
deed  made  by  him,  as  attorney  for  Henry,  was  inoperative  to 
convey  the  title. 

When  however  the  whole  of  the  letter  is  considered,  it  is 
apparent  that  Henry  contemplated  a  speedy  sale,  and  only 
intended  to  emy)Ower  his  brother  to  sell  in  9,  short  time  from 
its  date.  He  did  not  contemplate  a  sale  years  afterward,  or 
even  many  months.  This  is  apparent  from  the  fact  that  he 
says  that  he  "'wants  all  the  money  he  can  scrape  together  to 
pay  his  way  through,"  He  speaks  in  the  present  tense.  He 
says  he  then  wants  it ;  not  that  he  shall  want  it  at  some  future 
time.  It,  however,  appears  that  the  sale  was  not  made  until 
two  years  and  five  months  after  he  received  the  authority. 

Smith  was  bound  at  his  peril  to  see  the  authority  of  the 
agent  before  he  purchased,  and  in  this  case  did  see  it,  and  not 
only  so,  but  took  legal  advice  upon  it,  and  was  informed  that 
it  was  insufiicient ;  that  if  he  purchased,  he  would  have  to 
run  the  risk  of  getting  it  confirmed  by  the  owner.  He  seems 
to  have  concurred  in  the  opinion  of  the  attorney,  inasmuch  as 
he  took  from  the  agent  &  bond  to  indemnify  him  against  loss 
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growing  out  of  the  purchase.  He  could  see  and  must  have 
known,  that  the  letter  required  a  speedy  sale,  and  yet  he  pur- 
chased almost  two  years  and  a  half  afterward.  The  avenues 
of  information  were  open  to  him  and  he  availed  himself  of 
them,  as  he  was  bound  to  do  in  dealing  with  an  agent.  lie 
had  no  pretense,  even,  that  he  was  imposed  upon,  as  he  was 
informed  that  he  would  acquire  no  title  by  the  purchase.  Yet, 
knowing  these  facts,  he  chose  to  risk  the  chances  of  getting 
the  sale  confirmed ;  or,  failing  in  that,  in  obtaining  indemnity 
from  the  agent.  Failing  to  get  a  ratification,  he  only  had  the 
right  to  look  to  his  bond  for  indemnity. 

In  this  case  the  letter  only  authorized  a  sale  for  money.  It 
speaks  of  so  many  dollars  as  the  price  for  which  the  sale  could 
be  made,  and  he  says  he  "  wants  to  scrape  together  all  the 
money  he  can  to  pay  his  way,"  There  is  no  pretense  that 
either  Smith  or  Moses  P.  Balch  could  have  understood  that 
the  sale  could  be  made  for  watches.  Yet  it  seems  it  was.  It 
is  true,  that  five  hundred  dollars  was  paid  in  money,  yet  Moses 
sold  his  improved  tract  with  the  other,  and  appropriated  the 
five  hundred  dollars  to  pay  the  balance  of  the  purchase  money 
he  owed  on  his  tract,  which  Smith  paid  to  Hall  in  person. 
Without  a  payment  of  that  amount  he  could  not  obtain  a 
release  from  Hall.  It  would  therefore  seem  that  this  land  was 
paid  for  in  watches,  and  such  a  payment  was  not  authorized 
by  the  letter. 

Smith  having  acquired  no  title  by  his  deed,  nor  any  right 
to  a  specific  performance  of  the  unauthorized  act  of  Moses 
Balch,  his  heirs  and  assigns  could  succeed  to  no  better  title 
than  he  held.  The  purchaser  at  the  administrator's  sale  had 
the  means  of  learning  the  nature  and  extent  of  Smith's  claim  ; 
and  in  a  matter  of  such  importance  the  presumption  would  be 
that  he  became  fully  informed  before  he  purchased.  He  then 
cannot  urge  that  any  fraud  was  perpetrated  "upon  him.  He 
no  doubt  examined  the  title  and  learned  its  character  before 
he  purchased.     If  so,  he  ran  all  risks  of  losing  the  land,  and 
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he  is  without  any  equitable  remedy.  The  court  below,  there- 
fore, acted  properly  in  dismissing  complainant's  bill  for  the 
want  of  equity,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Samuel  Maeshall 
John  Gkidley. 

L  Evidence— iwitten  contracts  cannot  be  varied  by  parol.  Parol  evidence  Is  not 
admissible  to  vary,  contradict,  strike  out,  add  to  or  explain  a  written  contract. 

2.  Contracts— cannot  rest  partly  in  loriting  and  partly  in  parol.  An  agreement 
cannot  rest  partly  in  writing  and  partly  in  parol. 

3.  Same— SALES— pZocc  of  delivery.  The  12th  section  of  the  chapter  entitled 
"negotiable  instruments,"  declares  that  where  the  maker  of  an  instrument  of 
writing  for  the  delivery  of  articles  of  personal  property,  specifies  no  particular 
place  of  delivery,  it  shall  be  lawful  for  the  maker  to  tender  them  on  the  day 
mentioned  in  the  writing,  where  the  obligee  or  payee  resided  when  the  agree- 
ment was  entered  into;  but  If  the  articles  are  too  ponderous  to  be  easily  moved, 
or  if  the  obligee  or  payee  had  not,  at  the  time  of  executing  the  writing,  a 
known  place  of  residence  in  the  county  where  the  maker  resides,  then  the  maker 
may  tender  them  at  the  place  where  be  himself  resided  at  the  time  of  it% 
execution. 

f  4.  It  Is  error  for  the  court  to  instruct  the  Jury  that  the  purchaser  should 
neither  have  a  place  of  residence  or  business  in  the  county,  at  the  time  of  making 
the  agreement,  before  the  seller  could  tender  the  articles  to  be  delivered  at  his  own 
place  of  residence.  The  statute  referred  to  has  said  nothing  about  a  place  of 
business,  it  only  speaks  of  place  of  residence. 

6.  Evidence— wften  parol  may  be  introduced  in  reference  to  a  loritten  contract.  It 
Is  a  rule  of  uniform  application,  that  [parol  or  other  extrinsic  evidence,  may  be 
resorted  to  for  the  purpose  of  identifying  the  property  sold.  This  evidence  does 
not  Infringe  upon  the  rule  that  a  written  agreement  cannot  be  contradicted. 
•niarged  or  varied  by  parol. 
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6.  When  a  contract  on  its  face  seems  to  be  explicit  and  certain,  but  is  rend- 
ered uncertain  by  extrinsic  evidence,  then  it  may  be  explained  by  the  same  char- 
acter of  testimony  by  which  the  uncertainty  was  created. 

7.  Where  the  uncertainty  appears  from  the  instrument  itself,  it  cannot  be 
explained  by  parol  evidence. 


Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
Sabjn  D.  Putekbaugh,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  D.  McCuLLocn,  for  the  appellant. 

Messrs.  O'Brien  &  Wells,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  John  Gridley, 
in  the  Peoria  Circuit  Court,  against  Samuel  Marshall,  to  reco- 
ver damages  for  a  breach  of  contract  to  deliver  from  ninety 
to  one  hundred  hogs.  The  declaration  contained  a  special  and 
the  usual  common  counts.  Defendant  pleaded  the  general 
issue  and  seven  special  pleas.  The  second  plea  was  to  the 
first  count,  and  averred  that  defendant  was  ready,  willing  and 
offered  to  deliver  the  hogs  mentioned  in  the  contract,  at  the 
specified  time,  upon  plaintiff'  paying  the  contract  price,  which 
was  demanded  and  refused.  The  third  plea  is  to  the  same 
count  and  avers,  that  he  was  ready,  willing  and  offered  to 
deliver  the  hogs  according  to  the  contract,  upon  plaintiff  pay- 
ing therefor,  which  he  refused  to  do  on  demand.  The  fourth 
plea  was  to  the  second  count,  and  the  same  as  the  second  plea. 
The  fifth  was  to  that  count,  and  the  same  as  the  third.  The 
eixth  and  seventh  pleas  are  to  the  third  count,  and  the  same  as 
the  second  and  third  pleas. 
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The  eighth  plea  is  to  the  fourth  count,  and  avers  that  defend- 
ant was  indebted  to  plaintiff  for  money  had  and  received  ;  that 
on  the  21st  of  August,  1865,  defendant  entered  into  a  contract 
tc  deliver  plaintiff  from  ninety  to  one  hundred  hogs,  on  the 
first  day  of  January,  1866,  at  $8  per  100  pounds,  to  be  paid 
on  delivery,  and  ho  paid  defendant  SlOO  on  the  contract; 
plaintiff  to  have  the  privilege  of  receiving  one  car  load  on  the 
first  of  December ;  that  on  the  day  specified,  defendant  was 
ready  and  willing,  and  offered  to  deliver  the  hogs  according 
to  the  terms  of  the  contract,  but  plaintiff  refused  to  receive 
them,  and  that  the  $100  was  all  the  money  received  of  plain- 
tiff. To  the  first  plea  this  similiter  was  added.  To  the  second 
plea  the  replication  traverses  the  offer  to  deliver,  and  the  refu- 
sal to  receive,  the  hogs.  Similar  replications  were  filed  to  all 
of  the  other  pleas  except  the  eighth.  It  averred  that  one 
thousand  dollars  was  received.  Issue  was  joined  on  all  of  the 
replications. 

A  trial  was  had  by  the  court  and  a  jur}'-.  A  verdict  was 
returned  for  plaintiff,  and  the  damages  were  assessed  at  $200. 
Defendant  entered  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  court  rendered  judgment  on  the  verdict.  The 
case  is  brought  to  this  court  on  appeal,  and  the  defendant 
assigns  various  errors  for  the  reversal  of  the  judgment. 

On  the  trial  below,  appellee  read  in  evidence  this  agreement : 

"  August  21, 1865. 

I  have  this  day  bought  of  Sam.  Marshall  for  John  Gridley, 
from  90  to  100  hogs,  to  be  taken  the  first  of  January,  at  eight 
dollars  per  hundred,  live  weight.  I  am  to  take  one  car  the 
first  of  December  if  I  like — which  he  has  received  one  hun- 
dred dollars,  S.  MARSHALL, 

J.  C.  DARNELL." 

The  whole  controversy  in  this  case  grows  out  of  the  mean- 
ing of  this  contract,  and  the  proper  mode  by  which  it  is  to  be 
interpreted.     On  the  trial  below,  the  court  permitted  appellee 
tc  prove  that  the  people  of  the  neighborhood  were  in  the  habit 
32— 46th  III. 
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of  delivering  their  hogs,  when  sold  on  foot,  at  Elmwood  sta- 
tion, two  and  a  half  miles  distant  from  appellant's ;  and  that 
appellee  had,  for  several  years  previously,  bought  appellant's 
hogs,  and  that  they  had  been  delivered  at  Elmwood  ;  that 
appellant  was  at  that  place  on  the  day  fixed  for  the  delivery, 
ready  and  willing  to  receive  and  pay  for  them. 

There  are  few  rules  of  law,  more  uniformly  or  firmly  estab- 
lished, than  that  verbal  evidence  is  inadmissible  to  change  or 
vary  a  written  agreement.  Such  evidence  cannot  be  received 
to  contradict  or  strike  out,  or  add  any  clause  to  such  an  agree- 
ment. As  prepared  and  executed,  without  adding  to  or  taking 
from  its  terms,  it  must  stand  as  their  agreement.  "Where 
they  have  solemnly  reduced  it  to  writing,  they  thereby  agree 
that  it  shall  determine  what  was  agreed  upon  by  them,  and  all 
antecedent  propositions  and  efibrts  to  make  the  contract  which 
are  not  embraced  in  its  terms,  must  be  rejected,  as  forming  no 
part  of  the  contract.  The  agreement  cannot  rest  partly  in 
writing  and  partly  in  parol.  The  rule  is  inflexible  ;  so  long  as 
the  contract  remains  in  force,  it  speaks,  and  must  alone  speak, 
the  intention  of  the  parties.  The  adoption  of  a  different  prac- 
tice is  erroneous. 

It  then  follows,  that,  in  so  far  as  oral  evidence  was  admitted 
to  fix  the  place  of  delivery  of  the  hogs,  the  court  erred.  And 
the  same  is  true  of  the  instructions,  so  far  as  they  directed  or 
permitted  the  jury  to  consider  such  evidence.  The  court  be- 
low erred  in  both  respects  in  this  case,  as  such  evidence  wag 
admitted  and  such  instructions  were  given  at  the  request  of 
appellee,  and  also  by  modifying  the  eleventh  instruction  asked 
by  appellant. 

The  twelfth  section  of  chapter  entitled  "  Negotiable  Instru- 
ments,"  declares  that  where  the  maker  of  an  instrument  of 
writing  for  the  delivery  of  articles  of  personal  property,  speci- 
fies in  the  instrument  no  particular  place,  it  shall  be  lawful 
for  the  maker  to  tender  them  on  the  day  mentioned  in  ilie 
writing,  at  tlie  place  where  the  obligee  or  payee  resided  when 
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the  agreement  was  entered  into ;  but  if  the  articles  are  too 
ponderous  to  be  easily  moved,  or  if  the  obligee  or  payee  had 
not,  at  the  time  of  executing  the  writing,  a  known  place  of 
residence  in  the  county  where  the  maker  resides,  then  the 
maker  may  tender  them  at  the  place  where  he  resided  at  the 
time  of  its  execution. 

The  court  below  modified  the  eleventh  of  appellant's  in- 
structions, so  as  to  require  that  the  purchaser  should  neither 
have  a  place  of  residence  or  business  in  the  county  at  the  time 
of  making  the  agreement,  before  the  seller  could  tender  at  the 
residence  of  appellant.  The  statute  has  said  nothing  about  a 
place  of  business ;  it  only  speaks  of  the  buyer's  residence.  In 
this  the  court  departed  from  the  statute,  and  required  more 
than  it  had  prescribed,  and  in  this  there  was  error. 

The  court  below  refused  to  give  appellant's  twelfth  instruc- 
tion. It  asked  the  court  to  inform  the  jury  that  they  could 
not  take  into  consideration  the  declarations  of  the  parties,  or 
other  evidence,  to  identify  the  hogs  that  were  the  subject  of 
the  contract.  It  is  a  rule  of  uniform  application,  that  parol  or 
other  extrinsic  evidence  may  be  resorted  to,  for  the  purpose  of 
identifying  the  property  sold.  Nor  does  such  evidence  in- 
fringe upon  the  other  rule,  that  a  written  agreement  cannot  be 
contradicted,  enlarged  or  varied  by  parol.  If  I  sell  my 
farm  as  black  acre,  and  I  have  other  farms,  the  purchaser  may 
resort  to  parol  evidence  to  prove  which  farm  is  black  acre.  If 
a  man  sell  his  saddle-horse,  and  give  a  bill  of  sale,  the  buyer 
may  prove  which  is  the  saddle-horse.  So,  if  he  sell  a  horse 
generally,  and  he  has  divers  horses,  parol  evidence  may  be 
resorted  to  for  the  purpose  of  showing  which  horse  it  was. 
This  is  a  rule  that  has  never  been  questioned,  so  far  as  we  can 
learn. 

Such  evidence  in  no  wise  varies  the  contract.  It  is  only  the 
means  of  applying  the  contract  or  agreement  to  the  object  or 
thing  to  which  it  relates.  All  such  uncertainties  are  latent 
ambiguities,  and  the  authorities  all  concur  in  holding  that  they 
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may  be  CAplained  by  extrinsic  evidence.  Where  a  contract, 
on  its  face,  seems  to  be  explicit  and  certain,  but  is  rendered 
uncertain  by  extrinsic  evidence,  then  it  may  be  explained 
by  the  same  character  of  testimony  by  which  the  uncertainty 
was  created.  But  where  the  uncertainty  appears  from  the 
instrument  itself,  it  cannot  be  explained  by  parol  evidence. 
Here  the  sale  was  of  a  certain  number  of  hogs,  and  had  it 
appeared,  that,  from  the  time  of  the  execution  of  the  contract 
until  the  time  for  their  delivery,  he  had  owned  no  other  hogs 
than  these,  there  could  have  been  no  doubt  as  to  what  hogs 
he  had  sold.  But  when  it  is  shown  that  he  had  more  than 
the  number  sold,  a  doubt  is  created,  and  that  uncertainty 
may  be  removed  by  evidence  of  the  same  character  by  which 
it  was  raised.  The  judgment  of  the  court  is  reversed  and 
the  cause  remanded. 

Jtidgment  reversed. 


Hiram  Smith  et  al, 

V. 

George  M.  Hollenback  et  al. 

Chancery— compiaiiiant  must  have  an  interest  in  the  subject  mcUterof  the  contro- 
versy. Unless  a  complainant  has  some  interest  in  the  property  In  controversy,  hii 
bill  cannot  be  maintained. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city 
of  Aurora,  Kendall  county. 

This  was  a  suit  in  chancery,  instituted  by  the  plaintiffs  in 
error,  against  the  defendants  in  error,  in  the  Circuit  Court  of 
Kendall  county,  and  by  consent,  the  venue  was  changed  to 
the  Court  of  Common  Pleas  of  the  city  of  Aurora.     The  case 
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was  heard  at  the  March  term  A.  D.,  1866,  of  that  court.  The 
injunction  was  dissolved,  and  the  bill  dismissed  at  the  cost  of 
the  complainants.  Thej  bring  the  case  to  this  court  by 
writ  of  error. 

From  the  voluminous  record  in  the  case,  the  following  ap- 
pears to  be  the  substance  of  the  facts. 

About  the  year  1845,  one  John  Miller  purchased  a  farm  in 
Bristol,  Kendall  county,  a  portion  of  which,  viz  :  sixty  acres 
of  prairie  and  about  nine  acres  of  timber,  he  bought  of  one 
George  W.  Bradley,  and  the  balance,  consisting  of  about  the 
same  amount  of  prairie  and  timber,  he  bought  of  one  Stephen 
B.  Craw. 

In  1847,  John  Miller,  being  indebted  to  his  son,  James 
Miller,  in  the  sum  of  about  $1,700,  for  work  done,  and  for 
money  loaned  to  him  by  James,  on  the  first  day  of  November, 
of  that  year,  executed  to  James  a  warranty  deed  of  all  his 
farm ;  and  at  the  same  time  being  indebted  to  his  son  Abraham 
to  the  amount  of  about  $800  for  work,  ho  executed  to  Abraham 
a  chattel  mortgage  of  all  his  personal  property,  being  of  a  con- 
siderable amount,  which  deed  of  the  farm  was  accepted  by 
James  in  satisfaction  of  his  debt,  and  the  chattel  mortgage  ac- 
cepted by  Abraham  in  satisfaction  of  his  debt.  James  and 
Abraham  were  both  present  when  the  deed  to  James  of  the 
farm  was  executed,  and  Abraham  was  present  when  the  same 
was  delivered  to  James.  James  was  also  present  when  the 
chattel  mortgage  was  given  to  Abraham.  Immediately  after 
the  execution  of  the  deed  and  chattel  mortgage,  James  took 
the  deed  and  Abraham  the  chattel  mortgage,  to  the  Kecorder's 
office  of  Kendall  county,  and  had  the  same  recorded,  James 
and  Abraham  going  to  the  Recorder's  office  together,  for  such 
purpose. 

It  was  claimed  that  at  the  time  of  the  execution  of  the  deed 
and  chattel  mortgage,  some  eastern  parties  held  a  claim  against 
John  Miller,  and  afterwards  a  suit  was  commenced  on  the  same 
in  the  Circuit  Court  of  Kendall  county  against  him.     Shortlj^ 
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after  the  commencement  of  that  suit,  one  S.  W.  Randall,  a 
lawyer,  then  living  in  said  county,  and  originally  one  of  the 
solicitors  for  the  complainants  in  this  case,  induced  John  Miller, 
at  a  time  when  neither  James  nor  Abraham  was  present,  under 
pretense  that  the  eastern  creditor  would  set  aside  the  deed 
and  chattel  mortgage,  to  go  to  Grundy  county  and  have  a 
summons  served  on  him,  and  allow  judgments  to  be  obtained 
in  favor  of  James  and  Abraham,  respectively,  for  the  same 
Berviccs  which  were  the  consideration  of  the  deed  and  chattel 
mortgage,  Eandall  purporting  to  act  as  counsel  for  James  and 
Abraham,  and  one  Fellows  as  counsel  for  John  Miller.  Judg- 
ments were  obtained  in  Grundy  county  against  John  Miller  for 
the  same  indebtedness  which  formed  the  consideration  of  the 
deed  and  chattel  mortgage,  respectively.  It  was  alleged  that 
these  judgments  were  obtained  to  prevent  the  collection  of  what- 
ever judgment  might  be  recovered  against  John  Miller  in  the 
Kendall  Circuit  Court,  in  favor  of  the  eastern  creditors.  Sub- 
sequently, a  certificate  of  levy  on  the  farm  of  John  Miller, 
(the  premises  included  in  the  deed  to  James)  was  filed  in  the 
Kendall  county  Circuit  Clerk's  office,  by  James  S.  Cornell, 
which  recited  the  levy  to  be  made  by  virtue  of  an  execution 
issued  on  a  judgment  in  favor  of  James  and  Abraham  against 
John  Miller.  A  sale  was  had  thereon  of  the  whole  of  the 
premises,  and  the  same  was  bid  oflE  by  Randall  in  the  name 
of  James  and  Abraham  Miller,  but  by  what  authority  from 
James,  does  not  appear.  Subsequently,  a  sheriff's  deed  was 
made  by  Cornell  to  James  and  Abraham,  under  said  sale. 
The  sheriff's  deed  was  recorded  in  the  Recorder's  office  of 
Kendall  county. 

It  does  not  appear  from  the  record  that  there  was  even  a 
levy  and  sale  on  executions  issued  on  the  two  judgments 
in  favor  of  James  and  Abraham,  respectively,  nor  on  any  exe- 
cution issued  on  either  of  said  judgments ;  but  the  levy  and 
sale  purported  to  be  made  upon  an  execution  issued  on  a  joint 
judgment,  and  the  sheriff's  deed  is  in  accordance  therewith 
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There  was  no  joint  judgment  in  existence.  It  is  alleged  in 
the  bill  of  complainant,  that  after  the  execution  of  the  sheriff's 
deed,  there  was  a  parol  division  of  the  farm  between  James 
and  Abraham  into  equal  parts,  Abraham  taking  the  part  de- 
scribed in  the  bill,  and  that  he  afterwards,  in  the  fall  of  1852, 
contracted  to  sell  the  same  to  one  Kussell  Kobinson,  and  the 
proof  shows  that  he  did  contract  the  same  to  Kobinson,  but 
that  said  contract  was  rescinded,  and  Robinson  never  got  or 
claimed  any  title  thereto.  However,  on  the  27th  or  28th  of 
March,  1853,  Abraham  having  died  on  the  10th  of  the  same 
month,  the  defendant,  George  M.  Hollenback,  through 
William  P.  Boyd,  purchased  from  James  the  whole  farm  in- 
cluded in  the  deed  from  his  father,  John  Miller,  to  him,  and 
received  deeds  therefor,  which  deeds  were  recorded  on  the 
2Sth  of  March,  1853.  Immediately  after  the  execution  of 
said  deed,  Hollenback  took  possession  of  the  premises  de- 
scribed in  the  deed,  no  one  being  at  that  time,  or  at  the  time  of 
the  execution  of  the  deed,  in  the  visible  possession  of  that 
portion  of  said  premises  which  is  described  in  the  bill  of  com- 
plaint, and  James  occupying  the  other  portion  of  the  premises 
until  a  few  days  after,  when  he  removed  to  Iowa.  On  the 
25th  of  April,  1853,  Hollenback  conveyed  to  William  Boyd  the 
premises  described  in  the  deed  from  James  to  himself,  and 
Boyd  continued  to  occupy  the  premises  from  that  time  to  his 
death,  in  January,  1860,  paying  the  taxes  thereon.  After  his 
death,  Boyd's  executors  continued  in  the  possession  of  the  whole 
premises,  paying  the  taxes,  until  about  the  14th  of  May,  1861, 
when  the  complainants  forcibly  took  possession  of  that  portion 
of  the  premises  claimed  by  them  in  their  bill.  An  action  of 
forcible  entry  and  detainer  was  then  brought  against  com- 
plainants by  Milliard  Johnson,  the  tenant  of  Boyd's  executors, 
in  the  possession  of  the  premises  at  the  time  of  such  forcible 
entry;  and  thereupon  complainants  filed  their  bill  of  com- 
plaint in  this  case  to  restrain  said  action,  and  to  have  the  deed 
from  James  to  Hollenback  set  aside ;  the  complainant,  Getty 
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Jane  Smith,  claiming  as  the  widow  and  devisee  of  xVbraham 
Miller,  that  she  has  an  equitable  title  to  that  portion  of  the 
John  Miller  farm  which  is  described  in  the  bill  of  complaint, 
under  and  bj  virtue  of  said  Sherifi's  deed,  and  a  pai'ol  divi- 
sion of  the  land  bj  James  and  Abraham,  and  that  the  deed  from 
James  to  Hollenback  was  obtained  by  Bovd  in  fraud  of  her 
said  rights ;  she  also  claiming  title  to  the  said  premises  under  a 
quitclaim  deed  from  said  Robinson,  it  being  claimed  in  the  bill 
of  complaint  that  a  deed  was  executed  by  James,  Abraham,  and 
Getty  Jane  Miller,  on  the  17th  of  Februar}'^,  1853,  to  said  Robin- 
son, of  said  premises.  Such  deed,  however,  if  ever  executed  by 
James  and  Abraham,  was  never  delivered  to  Robinson  or  ac- 
cepted by  him,  and  he  did  not  know  of  its  existence.  It  was 
produced  after  Abraham's  death,  and  after  James  had  moved 
to  Iowa,  by  complainant  Getty  Jane,  and  one  James  B.  Lowry, 
to  whom  she  had  promised  to  give  half  the  farm^if  he  would 
enable  her  to  get  the  farm  from  Boyd,  and  was,  on  or  about 
April  26th,  1853,  put  on  record  by  Lowry,  without  the  knowl- 
edge of  Robinson,  and  Robinson  did  not  know  of  the  existence 
of  such  deed  until  it  was  shown  to  him  a  long  time  afterwards, 
when  his  deposition  was  taken  in  this  case,  when  he  repre- 
sented the  same.  April  26th,  1853,  Lowry  obtained  a  quit- 
claim deed  to  Getty  Jane  from  Robinson,  of  said  premises, 
Robinson  then  not  claiming  any  title  or  interest  in  the  land, 
having  long  before  given  up  his  contract,  and  gave  the  deed, 
according  to  his  testimony,  to  accommodate  Lowrj^,  and  to 
get  rid  of  him,  stating  to  Lowry  that  he  had  no  title  to  the 
land,  and  Lowry  stating  it  would  make  no  difference,  as  it 
was  a  quitclaim  deed  ;  which  deed  was  obtained  by  Lowry  to 
enable  Getty  Jane  to  defeat  the  title  of  Boyd  to  the  land. 
Boyd  died  in  January,  1860,  and  James  Miller  died  about 
1857.  No  attempt  was  made  during  the  lifetime  of  Boyd  or 
James  Miller  to  disturb  the  title  of  Boyd  to  the  land,  or  to  in- 
terfere with  his  possession. 
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Mr.  John  C.  Champlin,  Mr.  O.  C.  Gray  and  Mr.  John  II. 
Felch,  for  the  plaintiffs  in  error. 

Mr.  Chables  AVheaton,  for  tlie  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  court : 

In  the  opinion  of  a  majority  of  the  court,  the  complainant, 
Getty  Jane  Smith,  had  no  interest  in  the  land  in  controversy 
that  would  entitle  her  to  maintain  this  bill.  The  legal  title, 
unquestionably,  passed  by  the  deed  from  James  Miller  to 
Boyd,  and  whether  this  land  was  included  in  the  deed  through 
mistake  or  design,  is  a  question  which  can  arise  only  between 
the  parties  to  that  conveyance,  or  persons  claiming  under 
them.  Even  had  the  legal  title  remained  in  James  Miller, 
this  complainant  could  not  have  maintained  a  bill  against  him 
for  its  divestiture.  Had  James  and  Abraham  Miller  been 
tenants  in  common,  doubtless  their  acts  would  have  been 
pufficient  evidence  of  a  parol  partition.  But  they  Avere  not. 
Abraham  took  nothing  under  the  sale  on  the  judgment  and 
execution  against  John  Miller,  because  the  latter  had  previously 
conveyed  the  premises  to  James  Miller.  Getty  Jane  took 
nothing  by  the  will  of  her  husband,  Abraham  Miller,  because 
he  had  nothing  to  devise.  She  took  nothing  by  the  deed 
from  Robinson,  because  the  deed  to  him  from  James  and 
Abraham  Miller  had  never  been  delivered,  and  he  had  no  title 
to  convey.  She  had  no  equitable  interest  arising  from  the 
payment  of  money  by  herself  or  her  husband,  as  there  is  no 
proof  that  any  money  was  ever  paid.  She  had,  in  short,  only 
a  naked  possession,  and  she  must  be  left  to  defend  that  in  tlie 
courts  of  law.     The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  ajfirrned. 


83  — 46th  Jll. 
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Syllabus.     Statement  of  the  case. 


John  Emery 

V. 
K.  a  HOYT. 

1.  EviDENCE-^u)?ien  afflrmative  is  entitled  to  greater  weight  than  negative  tesUmony. 
In  cases  of  insanity,  where  much  evidence  Is  heard  on  both  sides,  the  affirmative 
testimony  of  those  best  acquainted  with  the  person  alleged  to  be  insane,  the 
testimony  of  experts  not  being  in  the  case,  should  outweigh  the  testimony  of 
those,  who,  at  or  about  the  time  of  the  act  sought  to  be  avoided  on  the  plea  of 
Insanity,  had  interviews  with  him,  and  testify  they  saw  nothing  indicating  an 
insane  mind. 

2.  Insanity— burden  of  proof.  Where  a  party  Is  insane,  except  at  intervals, 
the  rule  is,  when  insanity  is  alleged  as  a  defense  to  a  contract  made  by  him,  he 
who  claims  the  performance  of  the  contract  must  prove  it  was  entered  into  while 
the  party  had  a  lucid  interval. 

3.  The  verdict  of  a  jury  in  a  County  C!ourt  that  a  person  charged  with  Insanity, 
was  sane  on  a  particular  day,  is  not  yrima  facie  evidence  that  the  same  party  was 
sane  at  a  subsequent  or  prior  date. 

4.  Where  a  contract  la  sought  to  be  avoided  on  the  ground  of  Insanity,  the 
only  inquiry  is  whether  the  party  was  sane  when  the  contract  was  made. 

5.  Instructions— mitst  not  direct  a  jury  to  a  single  fact  in  the  case.  An  instruc- 
tion which  seeks  to  direct  the  minds  of  a  Jury  to  a  single  fact  In  the  case,  and 
which  has  no  real  bearing  upon  the  merits,  and  Is  calculated  to  mislead,  should  be 
refused. 

6.  Samb— should  not  be  a  repetition  of  one  already  given.  An  instruction  should 
not  be  given  which  is  a  repetition  of  one  already  given. 

7.  Same— should  be  applicable  to  the  case.  An  Instruction  having  no  bearing 
on  the  rights  of  the  parties,  and  no  effect  upon  the  merits  of  the  case,  should 
be  refused. 

AprEAL  from  the  Circuit  Court  of  Henry  county  ;  the  Hon. 
Ir/i  O.  Wilkinson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  Emery 
against  R.  C.  Hoyt,  conservator  of  Samuel  Reynolds,  to  reco 
ver  the   amount   of  a   promissory  note  executed  by   Samuel 
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Keynolds,  for  $1,000,  bearing  date,  April  '24th,  1866.  The 
defendant  tiled  a  plea  of  non  assumpsit. 

The  parties  stipulated  that  the  defendant  might  give  in  evi- 
dence, under  the  general  issue,  any  fact  which  he  could  under 
any  plea  properly  pleaded. 

Tlie  main  defense  relied  upon  was  the  insanity  of  the  maker 
of  the  note  at  the  date  of  its  execution. 

The  case  was  tried  by  a  jury,  and  a  verdict  found  for  the 
defendant.  A  motion  for  a  new  trial  being  interposed  and 
overruled,  a  judgment  was  rendered  in  favor  of  the  defendant. 

The  case  was  brought  to  this  court  by  appeal. 

Messrs.  Bennett  &  Veidee,  for  the  appellant. 

Messrs.  Frost  &  Tunntcliff,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

In  cases  of  insanity,  where  much  evidence  is  heard  on  both 
sides,  as  in  this  case,  the  aflBrmative  testimony  of  those  best 
acquainted  with  the  person  alleged  to  be  insane,  the  testimony 
of  experts  not  being  in  the  case,  should  outweigh  the  testi- 
mony of  those  who,  at  or  about  the  time  of  the  act  sought  to 
be  avoided  on  the  plea  of  insanity,  had  interviews  with  him 
and  testify  they  saw  nothing  indicating  an  insane  mind.  The 
one  is  strong  affirmative  testimony,  coming  from  a  reliable 
quarter,  while  the  other  partakes  of  the  nature  of  negative  tes- 
timony, and  by  persons  not  in  a  position  so  favorable  to  know 
the  truth,  as  those  first  mentioned,  and  therefore  not  so  reliable. 
We  cannot,  on  a  careful  examination  of  all  the  testimony  in 
this  record,  bring  our  minds  to  the  conclusion  that  the  jury 
have  erred  in  their  finding,  but  rather  that  the  evidence  strongly 
preponderates  in  its  favor.  Such  being  the  conclusion,  we  have 
no  right  to  disturb  the  verdict. 
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We  have  considered  the  instructions  given  for  tlie  plaintiff 
below,  the  appellant  here,  and  we  think  those  numbered  three, 
four  and  five,  put  the  law  of  the  question  fairly  before  the 
jury,  as  did  those  given  for  the  defendant. 

The  appellant  complains  that  certain  other  instructions  which 
he  asked,  were  not  given,  and  that  it  was  error  to  refuse  thera. 
They  are  as  follows : 

"1.  If  the  jury  find,  from  the  evidence,  that  (Samuel  Rey- 
nolds being  a  resident  of  the  county  of  Pike  and  State  of  Illi- 
nois, on  the  30th  of  March,  1866),  such  proceedings  were 
had  in  the  county  court  in  and  for  said  Pike  county,  that  upon 
an  inquest  then  and  there  had  before  a  jury  of  said  county 
to  determine  whether  said  Reynolds  was  sane  or  insane,  said 
jury  returned  their  verdict  into  said  court,  that  the  said  Rey- 
nolds was  sane  and  not  insane,  the  jury  will  consider  such  ver- 
dict of  such  jnry  prima  facie  evidence  of  the  sanity  of  said  Rey- 
nolds at  that  time,  and  it  will  be  incumbent  upon  the  defendant 
to  overcome  such  evidence  by  preponderance  of  evidence,  or  to 
satisfy  the  jury  from  the  evidence,  that  said  Reynolds  became 
insane  after  the  said  30th  day  of  March,  1866,  and  before  the 
25th  day  of  April,  1866.  And  if  said  defendant  shall  fail 
so  to  do  by  preponderance  of  evidence,  they  will  find  for  the 
plaintiff." 

"  2.  Insane  persons  during  lucid  intervals  are  capable  of 
contracting,  and  are  bound  by  such  contracts  so  made  during 
lucid  intervals,  and  unless  the  defendant  shall  satisfy  the 
jury  by  a  preponderance  of  evidence,  that  said  Samuel  Rey- 
nolds, on  the  24th  day  of  April,  1866,  and  at  the  time  on  that 
day  when  the  promissory  note  in  the  plaintift''s  declaration 
mentioned  was  executed,  was  not  in  a  lucid  interval,  they  will 
hold  the  note  mentioned,  valid  and  binding,  and  will  find  for 
the  plaintiff,  although  the  jury  may  believe  from  the  evidence 
that  said  Samuel  Reynolds  was,  at  times  before  and  after  that 
time,  insane." 
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"  3.  If  the  jury  find,  from  the  evidence,  that  the  promissory 
nrte  in  the  declaration  mentioned,  was  given  by  Samuel  Rey- 
nolds as  part  consideration  for  a  residence  in  Galva,  pur- 
chased of  the  plaintiff  for  $3,500,  that  at  the  time  said  property 
was  worth  that  sum  or  more,  and  said  purchase  was  a  '  rational 
act,  rationally  done,'  from  that  fact  alone  the  jury  are  author- 
ized to  find  that  said  Reynolds  was,  at  the  time  of  the  execu- 
tion of  said  note,  rational  and  not  insane,  and  find  for  the 
plaintiff." 

"  4.  It  is  not  every  degree  of  insanity  that  absolves  the  per- 
son from  liability  on  his  contracts.  A  person  of  unsound  mind 
may  be  insane  on  one  subject  or  more,  and  sufficiently  rational 
on  others  to  be  bound  by  his  acts.  And  if  the  jury  should 
believe,  from  the  evidence,  that  although  Samuel  Reynolds,  at 
the  time  of  the  execution  of  the  note  in  the  declaration  men- 
tioned, was  in  a  highly  excited  state  of  mind  on  account  of 
domestic  troubles,  and  interference  on  the  part  of  his  wife  and 
her  friends  with  his  rights,  amounting  to  moral  insanity  on 
that  subject,  yet,  that  he  was  rational  on  subjects  of  business, 
the  jury  will  consider  the  note  valid,  and  find  for  the  plaintiff." 

"  5.  If  the  jury  believe,  from  the  evidence,  that  the  note  in 
the  declaration  mentioned,  was  executed,  together  with  a  con- 
tract for  a  deed  to  property  in  Galva,  111.,  that  said  contract 
for  a  deed  was  made  in  duplicate  and  signed  by  the  plaintiff 
and  said  Samuel  Reynolds,  and  duly  stamped;  that  one  of 
said  duplicate  contracts  was  delivered  to  said  Samuel  Reynolds 
at  the  time  of  the  execution  of  said  note ;  and  if  the  defend- 
ant has  failed  to  show,  by  the  evidence,  that  said  duplicate  con- 
tract for  a  deed  has  been  surrendered  up  to  plaintiff,  or  can- 
celed or  annulled  by  said  Reynolds  or  said  defendant,  they  will 
find  for  the  plaintiff,  although  they  find  from  the  evidence, 
that  at  the  time  of  the  execution  of  said  note,  said  Reynolds 
was  insane.  Persons  making  contracts  with  insane  persons 
are  bound  thereby,  and  the  insane  or  his  conservator,  can  alone 
disaffirm  such  contract.      The  conservator  cannot  hold  on  to 
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the  benefit  of  the  contract,  and  at  the  same  time  deny  its 
obligation." 

As  to  the  first  refused  instruction,  if  it  be  admitted  the 
premise  was  true,  the  consequence  would  not  follow  as  the 
court  was  desired  to  acknowledge.  If  the  maker  of  the  note 
was  not  insane  on  the  30th  day  of  March,  1866,  for  the  pur- 
poses of  that  inquest,  it  does  not  follow  that  the  defendant  was 
bound  to  prove  he  became  insane  after  that  day,  for  he  had 
the  right  to  establish,  by  proof,  that  he  was  insane  on  the  30th 
day  of  March,  notwithstanding  the  verdict.  To  this  inquiry 
in  the  County  Court,  these  parties  were  not  implicated,  and  it 
was,  therefore,  no  such  judgment  as  could  affect  them  in  any 
way.  The  defendant  was  not  required  to  overcome  this^rma 
facie  evidence,  if  it  be  such,  or  to  pay  any  regard  to  it 
whatever.  All  that  was  required  of  him  was,  that  he  should 
maintain  his  side  of  the  issue  then  pending — nothing  more. 
The  verdict  on  the  inquest  amounted  to  nothing  on  the  pend- 
ing issue.  It  was  wholly  immaterial  when  the  alleged  in- 
sanity commenced ;  the  question  was,  was  he  insane  when  he 
made  the  note? 

The  second  refused  instruction  was  designed  to  shift  the 
burden  of  proof,  and  was  properly  refused.  The  rule  is,  when 
insanity  is  alleged  in  the  person  making  a  contract,  and  as  a 
defense  to  its  performance,  he  who  claims  the  performance 
must  prove  it  was  entered  into  while  the  party  had  a  lucid 
interval. 

The  third  refused  instruction  seeks  to  direct  the  jury  to  a 
single  fact  in  the  case,  which,  really,  had  no  bearing  upon  the 
merits,  and  was  calculated  to  mislead.  What  if  it  were  true, 
that  the  price  proposed  to  be  paid  for  the  property  for  which 
the  note  was  given  was  a  fair  price,  would  a  jury,  from  such 
an  isolated  f  let,  be  justified  in  inferring  the  party  was  sane  ? 

The  fourtii  refused  instruction  was  given  by  the  court  sub- 
stantially, and  in  more  appropriate  phrase,  in  the  fifth  instruc- 
tion given  for  the  plaintiff",  as  follows  : 
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"It  is  not  every  kind  or  degree  of  insanity  that  will  relieve 
a  party  from  the  effect  or  consequences  of  his  acts,  but  tJie 
insanity  must  either  be  general,  or  if  special,  have  relation  to 
the  act  from  which  the  party  seeks  to  be  relieved ;  and  in  case 
the  jury  believe,  from  the  evidence,  that  the  insanity  of  Samuel 
Reynolds,  if  existing  at  all,  was  on  account  of  and  confined  to 
domestic  troubles,  and  the  real  or  supposed  interference  of  his 
wife  and  friends,  and  that  on  the  subject  of  business  and 
property,  and  of  his  own  condition,  relations  and  necessities 
in  respect  thereof,  he  was  of  sound  mind,  then  the  jury  will 
hold  the  contract  valid,  and  will  find  for  the  plaintiff." 

The  instruction  refused  was  but  a  repetition  of  this  one 
given,  and  it  was  no  error  to  refuse  to  repeat  it,  as  this  court 
have  often  said. 

The  fifth  instruction  had  no  bearing  on  the  rights  of  the 
parties,  and  no  effect  upon  the  merits.  It  was  of  no  impor- 
tance, whether  the  contract  was  surrendered  or  not.  It  was 
an  executory  contract,  to  any  further  recovery  on  which,  the 
judgments  in  the  pending  action  would  be  a  perpetual  bar. 

Perceiving  no  error  in  this  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


The  Home  Insurance  Co.  of  New  Yoek 

V. 

Samuel  Favorite  et  al. 

L  COHTBACTS— interpretation.  Where  a  contract  Is  executed  which  refers  to 
and  makes  the  conditions  of  another  Instrument  a  part  of  It,  the  two  will  be  oou- 
?trued  together  as  the  agreement  of  the  parties. 
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2.  Same— pieadi/ip.s— demuJTer.  If  a  suit  is  brought  upon  a  contract  which 
recites  that  it  is  subject  to  the  conditions  of  another  instrument,  the  failure  to 
get  out  the  terms  and  conditions  of  the  latter  in  the  declaration,  and  an  aver- 
ment of  compliance  therewith,  or  an  excuse  for  non-compliance,  should  be  taken 
advantage  of  by  demurrer,  and  not  by  plea. 

3.  If  a  defendant  sets  up  as  a  defense  in  his  pleas,  the  conditions  of  an  Instru- 
ment referred  to  in  the  contract  sued  on,  and  avers  a  breach  of  the  conditions, 
the  plaintiff  should,  if  he  desires  to  raise  the  question  as  to  whether  the  con- 
ditions form  a  part  of  the  contract  sued  on,  demur  to  the  pleas,  and  not  traverse 
them. 

4.  Where  a  defendant  sets  up  conditions  to,  and  a  breach  thereof,  as  a  defense 
to  an  action  brought  upon  a  contract,  and  the  plaintiff  replies  to  the  plead, 
traversing  the  same,  it  is  an  admission  that  the  facts  set  forth  in  the  pleas  con- 
stitute a  defense,  and  it  would  be  error  to  refuse  the  defendant  permission  to 
prove  the  truth  of  his  pleas. 

5.  Same— ?ioiu/ar  usaffe  gouer/is  in  their  conatruction.  To  some  extent  at  least, 
surrounding  circumstances  aid  in  the  interpretation  of  all  agreements  and  writ- 
ten contracts.  It  is  only  by  a  knowledge  of  such  things,  that  the  full  force  of  the 
language  used  can  be  apprehended. 

6.  Where  a  contract  is  entered  into,  the  parties  are  supposed  to  have  reference 
to  the  known  usage  and  customs  which  enter  into  and  govern  the  business  or 
subject  matter  to  which  it  relates,  unless  such  presumption  is  rebutted  by  the 
agreement  itself. 

7.  Where  a  contract  of  insurance  refers  to  a  policy,  which  both  parties  knew 
had  no  existence,  to  define  the  conditions  of  the  contract,  and  where  it  is  appa- 
rent that  both  understood  that  the  agreement  was  to  be  governed  by  the  same 
terms  and  conditions  as  such  an  instrument  would  contain  if  in  existence,  the 
contract  will  be  governed  by  the  uniform  and  settled  custom  of  the  company  with 
reference  to  the  conditions  contained  In  like  policies. 

Appeal  from  the  Circuit  Court  of  Cook  County;   the  Hon. 
Erastus  S.  AVilliamSj  Judge,  presiding. 

The  opinion  states  the  facts. 

Mr.  O.  B.  Sansum  and  Messrs.  HrrcHCX)OK  &  Dupeb,  for  the 
appellants. 

Mr.  J.  N.  Stiles,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  Samuel  Favo- 
rite and  Calvin  M.  Favorite,  in  the  Circuit  Court  of  Cook 
county,  against  the  Home  Insurance  Company  of  New  Y^"k, 
on  this  instrument: 

"HOME  INSURANCE  COMPANY  OF  NEW  YORK,  \ 

$5,000.  Agency  Office,  S.  W.  Cor.  LaSalle  and  Randolph  Sts.     >- 

(No.  1.)  Chicago,  August  23d,  1865.        ) 

This  certifies  that  S.  Favorite  &  Son  are  insured  under  and 
subject  to  the  conditions  of  Policy  No.  12,261,  issued  by  the 
*Home  Insurance  Company  of  New  York,'  in  the  sum  of 
five  thousand  dollars,  on  hogs,  cattle,  and  the  product  of  the 
game,  and  on  salt,  cooperage,  boxes,  and  articles  used  in  pack- 
ing, their  own  or  held  by  them  in  trust,  or  on  commission, 
or  sold  but  not  delivered,  contained  in  their  stone  and  frame 
packing  establishment,  sheds  and  yard  adjoining,  situate  on 
the  South  branch  of  the  Chicago  Eiver,  Chicago,  111.,  for  two 
months,  to  wit :  from  the  23d  day  of  August,  1865,  to  the  23d 
day  of  October,  1865,  (at  12  o'clock  at  noon).  Loss,  if  any, 
payable  to  their  order  hereon. 

Amount  insured,  $5,000.  Rate,  100-30  per  cent.  Pre* 
mium,  $15,  paid. 

i  -P^'  \}^^'    I  MILLEE  &  WILLMARTH, 

i  Rev.  Stamp,  V  ' 

(     25  cents.     )  Agents^'' 

Tlie  declaration  contained  two  counts,  in  which  plaintiffs 
proceed  upon  the  instrument  as  containing  all  the  terms  and 
conditions  of  the  contract  of  insurance.  It  is  therein  averred 
that  the  policy  referred  to  w^as  never  issued.  The  loss  of  the 
propei'ty  by  fire  is  averred  ;  that  notice  of  the  loss  was  given 
to  the  defendants,  and  that  plaintifis  furnished  proofs  of  the 
same ;  and  that  plaintiffs  had  kept  and  observed  all  things 
by  them  required  to  be  kept  and  observed,  by  this  agreement. 

On  the  trial  in  the  court  below,  appellees  proved  that  it  was 
the  custom  to  give  such  certificates ;  and  when  called  for,  the 
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company  issued  a  policy  containing  the  usual  terras  and  con- 
ditions. That  had  appellees  called  for  one  they  would  have 
received  such  a  policy.  That  a  policy  had  been  talked  of  with 
In  agent,  but  appellees  declined  taking  such  a  one.  The 
destruction  by  fire  of  the  packing  house,  barrels  and  lard 
tierces,  and  about  two  hundred  tons  of  coal,  was  proved.  They 
also  proved  the  value  of  this  property.  That  the  barrels  and 
tierces  were  stored  on  commission,  and  that  the  coal  belonged 
to  appellees.  That  it  was  used  in  slaughtering,  rendering 
lard  and  tallow,  and  for  warming  the  building  to  prevent  the 
freezing  of  animals  in  cold  weather,  and  that  it  was  necessary 
for  those  purposes. 

Appellants  offered  in  evidence  a  blank  policy  of  insurance, 
which  "vs'as  shown  to  embrace  the  usual  terms  and  conditions 
contained  in  such  instruments,  issued  by  them  at  the  time  this 
certificate  was  given,  but  the  court,  on  the  objection  of  appel- 
lees, excluded  it  from  the  jury,  and  an  exception  was  taken. 
The  blank  policy  thus  offered,  contained  a  condition  that  if 
any  other  insurance  should  be  effected  in  any  other  company 
without  the  written  assent  of  appellants,  endorsed  on  the 
policy,  that  it  should  be  null  and  void. 

A  large  number  of  instructions  were  given  for  appellees 
by  which  the  jury  are,  among  other  things,  informed,  that  the 
certificate  given  by  appellants  to  appellees  was  a  contract  of 
insurance,  on  the  property  described,  for  the  period  of  two 
months,  and  if  they  believe  the  property  was  on  the  premi- 
ses and  destroyed  by  fire  within  that  time,  that  appellants 
were  liable ;  and  that  if  there  was  no  such  policy  in  exist- 
ence, as  that  referred  to  in  the  certificate,  then  such  policy 
formed  no  part  of  the  contract,  and  the  certificate  was  a  legal, 
complete  and  valid  contract  of  insurance,  and  would  authorize 
a  recovery,  if  there  was  a  balance  due  on  property  destroyed 
by  fire,  and  covered  by  the  contract.  Appellants,  in  their 
instructions,  asked  the  court  to  give  to' the  jury  the  reverse  oi 
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the  rules  announced  by  appellees'  instructions,  but  the  court 
refused,  and  they  excepted. 

The  refusal  of  the  court  below  to  permit  appellants  to  intro- 
duce the  blank  copy  of  the  policy,  and  the  refusal  to  give  their 
instructions,  present  the  first  question  which  we  propose  to  con- 
sider. If  such  a  policy  formed  a  part  of  the  contract,  which  was 
made  and  delivered,  the  failure  to  set  out  its  terms  and  condi- 
tions in  the  declaration,  and  to  have  averred  a  compliance 
therewith,  or  an  excuse  for  a  non-compliance,  should  properly 
have  been  taken  advantage  of  upon  demurrer.  So  that  if  such 
terms  and  conditions  formed  no  part  of  the  contract,  then 
appellees  should  have  demurred  to  appellants'  pleas  in  which 
the  conditions  and  their  breach  were  set  up  as  a  defense.  And 
having  been  traversed,  it  was  error  in  the  court  below  to  refuse 
to  permit  appellants  to  prove  the  truth  of  their  pleas,  hy  reply- 
ing to  these  pleas,  appellees  admitted  that  the  facts  set  forth 
constituted  a  defense.  Had  a  demurrer  been  interposed  at 
either  of  these  stages  in  the  progress  of  the  case,  the  question 
would  have  then  been  presented,  which  is  brought  before  us 
for  decision  on  the  admissibility  of  evidence,  and  the  giving 
and  refusing  of  instructions. 

Inasmuch  as  the  case  must  be  remanded  for  further  proceed- 
ings, we  shall,  waiving  all  questions  as  to  the  evidence  and 
instructions  under  the  pleadings,  determine  whether  the  refer- 
ence in  the  contract  to  policy  No.  12,261,  made  it,  if  in  exist- 
ence, a  part  of  the  agreement,  or  if  not  in  existence,  it  made 
the  terms  and  conditions  of  policies  issued  by  appellants,  in 
such  cases  a  part  of  the  contract.  It  is  not  controverted  that 
had  there  been  such  a  policy,  it  would  have  constituted  a 
part  of,  and  governed  this  contract.  But  it  is  insisted  that  as 
there  was  at  the  time  no  such  instrument,  all  reference  to 
it  must  be  rejected  as  without  force  or  meaning — as  mere  sur- 
plusage. That  the  parties  to  the  contract,  at  the  time  it  was 
entered  into,  intended  it  to  perform  the  office  of  explaining 
the  meaning  of  the  contract,  there  would  seem  to  be  no  quesciox... 
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If  that  intention  has  failed,  it  is  because  some  stern  rule  of 
law  has  intervened  to  defeat  their  intention.  And  that  the 
instrument  constituted  a  contract  of  insurance,  there  seems  to 
be  no  doubt ;  but  what  its  terms  and  conditions  are  is  the  ques- 
tion now  to  be  determined. 

There  seems  to  be  no  doubt,  that  it  was  the  uniform  custom 
of  this,  as  well  as  other  companies,  to  give  certificates  to  the 
insured,  on  his  payment  of  the  premium,  and  in  them  to  refer 
to  a  policy  for  the  terms,  as  though  it  had  been  issued,  and  to 
afterwards  make  out  one  in  the  form  used  in  such  cases,  and 
it  is  equally  clear,  that  this  company  were  in  this  habit,  and  it 
appears  to  have  been  their  custom  to  issue  certificates  in  the 
same  form  as  that  read  in  evidence,  and  if  desired,  to  subse- 
quently fill  up  and  deliver  a  policy  of  the  number  referred  to 
in  the  certificate,  containing  the  terms  and  conditions  usual  in 
such  cases.  And  it  seems  that  appellees  were  aware  of  the 
custom ;  they  had  been  in  the  habit  of  insuring  in  this  man- 
ner, with  this  company  for  several  years  previously.  Had  this 
contract  stated  that  the  insurance  was  on  the  terms  and  con- 
ditions usually  contained  in  their  policies  insuring  such  pro- 
perty, no  one  would  have  doubted  that  evidence  of  their 
terms  and  conditions  could  have  been  heard  to  fix  the  meaning 
of  the  agreement.  That  would,  in  such  a  case,  be  a  legitimate 
mode  of  ascertaining  the  intention  of  the  parties  to  the  agree- 
ment. 

To  some  extent  at  least,  surrounding  circumstances,  usages 
and  customs,  govern  in  the  interpretation  of  all  agreements 
and  written  contracts.  It  is  only  by  a  knowledge  of  such 
things,  that  the  full  force  of  the  language  employed  can  be 
apprehended.  Where  a  contract  is  entered  into,  the  parties 
are  supposed  to  have  reference  to  the  known  usage  and  cus- 
tom which  enters  into  and  governs  the  business,  or  subject 
matter  to  which  it  relates,  unless  they  rebut  such  a  presump- 
tion by  the  agreement  itself.  The  parties  in  this  case  referred 
to  a  policy,  which   botli  knew   had  no   existence ;  and  it  is 
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perfectly  apparent  that  they  both  understood  the  agreement 
was  to  be  governed  by  the  same  terms  and  conditions 
as  such  an  instrument  would  contain  if  in  existence,  and 
they  both  must  have  known,  that  by  the  uniform  and  settled 
custom  of  the  company,  what  were  the  terms  and  conditions 
of  such  policies.  There  can  be  no  doubt  that  such  was  their 
intention  and  understanding,  and  we  must  hold,  that  this  is  the 
effect  of  the  reference  to  a  policy  in  the  agreement.  The  giv- 
ing of  a  particular  number  for  the  policy  cannot  matter,  when 
we  see  that  the  parties  knew  that  no  such  policy  existed,  and 
probably  never  would  exist. 

It  is,  however,  urged,  that  the  case  of  Clayton  v.  Lord  Nu- 
gentj  13  Mees.  &  W.  198,  governs  this  case.  In  that  case  a 
testator,  having  written  his  will,  in  which  he  devised  his  land  to 
"  K  "  first,  then  to  "  L,"  then  to  "  M,"  &c. ;  and  on  a  slip  of 
paper  pasted  into  and  forming  part  of  the  will  when  it  was 
attested,  he  stated,  that  the  key  and  index  to  these  letters, 
initials,  &c.,  was  in  a  certain  writing  case,  on  a  card.  A  card 
was  found,  after  his  death,  at  the  place  indicated,  in  the  hand- 
writing of  the  testator,  signed  by  him,  and  dated  after  the 
attestation  of  the  will.  It  was,  however,  different,  from  that 
named  in  the  will,  but  it  named  the  persons  referred  to  and 
represented  by  the  letters.  It  was  held,  that  the  card  which 
was  found  after  his  death,  was  inadmissible  in  evidence  to 
show  who  were  meant  by  the  several  letters.  The  law  requires 
wills  to  be  written  and  attested,  and  as  this  portion  of  what 
was  claimed  to  constitute  a  part  of  it,  was  written  afterwards 
and  was  unattested,  it  could  not  be  known  that  the  persona 
named  in  the  card,  were  the  persons  intended  as  devisees  when 
the  will  was  made.  It  might  have  been  that  the  testator  had 
changed  his  mind,  and  substituted  other  persons  as  devisees, 
and  if  so,  it  was  an  entire  change  of  the  will,  and  in  effect  a  new 
and  different  one,  entirely  unattested. 

In  this  case,  however,  there  could  be  no  change  of  the  terme 
of  the  instrument  referred  to  by  the  agreement.   They  Were 
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agreed  to  and  fixed  by  the  parties,  hence  there  is  a  clear  and 
broad  distinction  between  the  two  cases.  And  we  do  not  think 
that  is  an  authority  in  this  case. 

It  is  again  urged,  that  appellees  are  not  entitled  to  recover 
for  the  loss  of  the  cooper's  ware,  owned  by  Cole  and  Sullivan, 
on  storage  with  them,  at  the  time  of  its  destruction,  as  it  was 
not  on  commission  or  held  legally  and  technically  in  trust. 
In  the  case  of  Stilwell  v.  Staples,  19  N.  Y.  401,  it  was  held, 
that  a  policy  of  insurance  upon  goods,  "  the  property  of  the 
insured,  or  held  by  him  in  trust,"  covers  cloth  intrusted  to  him 
for  the  purpose  of  being  manufactured  into  clothing.  The 
court  say,  "It  is  quite  apparent  that  the  words  'in  trust,'  as 
used,  are  not  to  be  taken  in  any  strict  or  technical  sense,  which 
would  limit  their  operation  to  cases  where  the  title  to  goods 
had  been  vested  in  a  trustee,  subject  to  some  specific  trust,  to 
be  executed  by  him,  for  several  reasons.  In  the  first  place, 
they  would  be  entirely  unnecessary  for  any  such  purpose,  and 
would  add  nothing  to  the  force  of  the  policy.  Again,  the 
structure  of  the  clause  itself  shows  the  meaning  to  be  difierent. 
The  antithesis  shows,  that  the  words  '  in  trust,'  are  meant  to 
cover  goods  not  the  property  of  the  insured.  But  goods  held 
in  trust  in  the  technical  sense  suggested,  would  be  as  much 
his  property,  as  between  him  and  the  insurer,  as  those  belong- 
ing to  him  in  his  own  right."  The  reasoning  of  the  court  in 
this  case  is  sound  and  fully  covers  the  objections  raised  in  the 
case  at  bar.  We  are  therefore  of  the  opinion,  that  the  con- 
tract of  insurance  covered  property  entrusted  to  appellees  to 
be  stored  for  a  compensation. 

The  only  remaining  question  is,  whether  this  contract,  by 
the  language  "  and  articles  used  in  packing  them  down,"  em- 
braced the  coal  which  was  destroyed.  If  it  was  necessary  to 
be  used  in  packing,  then  it  was  undeniably  covered  by  the 
terms  of  the  agreement.  But  whether  it,  or  any  part  of  it, 
was  intended  for  such  a  purpose,  or  if  so,  to  what  extent,  was 
a  question  to  be  determined  by  the  jury.     If  it  appeared  that 
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it  was  intended  to  be  used  for  other  purposes,  or  that  it  was 
not  necessary  for  packing  purposes,  it  was  not  embraced  in  the 
contract  of  insurance.  The  contract  only  covered  such  articles 
as  are  used  in  packing,  their  own  hogs,  cattle,  etc.  But,  for 
the  reasons  given,  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion 

Judgnisnt  rev«rsed. 


GrEOEGE  S.  Weight  et  al. 

V. 

AcHSAH  Dunning. 


L  FoRMEB  ADJUDICATION— parties  are  hound  by.  Parties  to  a  suit,  In  a  court  of 
competent  jurisdiction,  where  they  labor  under  no  disability,  are  bound  by  the 
determination  of  their  rights,  if  fairly  before  the  tribunal. 

2.  Where  the  rights  of  parties  have  been  once  adjudicated  in  a  court  havtng 
Jurisdiction,  they  cannot  be  again  litigated  in  the  same  or  other  courts. 

3.  The  object  in  making  a  person  a  party  to  a  suit,  is  to  enable  him  to  b« 
heard,  and  to  assert  his  rights,  and  if  he  fails  to  set  them  up,  that  he  may  be  con- 
cluded from  again  litigating  them. 

i.  Same— Homestead— u;?ien  it  rrnist  be  claimed.  In  a  proceeding  for  partition 
by  heirs,  the  widow  was  made  a  party,  the  partition  alleged  that  she  was  entitled 
to  dower,  and  the  court  adjudged  it  to  her.  Commissioners  were  appointed  to 
assign  dower;  they  reported  that  it  could  not  be  done,  and  the  court  therefore 
decreed  her  a  yearly  allowance  la  lieu  of  dower,  and  made  it  a  lien  upon  the 
lands.  The  lands  were  sold  under  the  partition  proceedings,  subject  to  the  pay- 
ment of  the  annuity.  The  widow  made  no  claim  of  homestead.  It  was  held 
that  she  could  not  afterward  set  up  the  homestead  right  against  the  purchaser 
under  the  partition  sale. 

5.  Where  an  unmarried  woman,  the  head  of  a  family,  capable  of  releasing  the 
homestead,  and  occupying  it,  fails  to  assert  the  right,  when  a  court  is  called  upon 
•&  pass  upon  It,  in  a  suit  in  which  she  is  a  party,  she  will  be  concluded. 
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6.  When  a  person,  not  under  a  disability,  is  sued,  and  the  homestead  is 
involved.  It  will  be  effected  by  any  neglect  to  assert  It,  precisely  as  any 
other  right. 

7.  Where  a  husband  and  wife  are  made  parties  to  a  suit,  and  they  are  enti- 
tled to  homestead  rights,  and  they  are  not  relied  upon,  the  wife  is  not  con- 
cluded from  asserting  the  right.  And,  inasmuch  as  she  cannot  sue  alone  for  the 
right,  it  may  be  asserted  by  the  husband  and  wife,  notwithstanding  the  decree 
or  judgment. 

8.  This  exception  grows  out  of  the  statute  conferring  the  right,  which 
declares  that  the  husband  alone  cannot  release  the  right,  but  that  he  must  be 
joined  by  the  wife. 

9.  After  the  death  of  the  husband,  the  widow,  being  under  no  disability,  may 
abandon  the  homestead  precisely  as  could  the  husband. 

10.  If  frohi  sickness,  or  other  necessary  cause,  the  widow  leaves  the  home- 
stead temporarily  with  the  intention  of  again  returning,  the  right  would  not 
thereby  be  affected. 

11.  A  person  cannot  have  two  homesteads  at  the  same  time,  both  exempt, 
nor  can  he  have  two,  either  of  which,  at  his  election,  would  be  exempt. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  K.  Starr,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  George  R.  Joiner,  for  the  appellant. 

Messrs.  Roff  &  Doyle,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  Achsah  Dunning,  as 
the  widow  of  Eben  Dunning,  for  the  recovery  and  assign- 
ment of  her  homestead,  in  certain  lands  owned  by  her  hus- 
band in  his  lifetime,  and  upon  which  he  resided  at  the  time  of 
his  death.  There  is  no  contest  as  to  the  ownership  of  the 
land,  or  its  occupancy  by  her  husband  as  a  home.  And  it  is 
admitted  that  appellee  is  the  widow  of  Eben  Dunning;  but 
it  is  denied  that  she  had  any  homestead  rights  in  the  premises. 
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The  defense  insist  that  appellee  is  barred  from  claiming  this 
right  bj  the  decree  of  the  Circuit  Court,  in  which  her  dower 
was  ascertained  and  found  by  the  decree,  and,  also,  by  her 
having  abandoned  the  premises  as  a  homestead  before  the  com- 
mencement of  this  suit. 

It  appears,  that  the  heirs  of  Eben  Dunning  filed  a  petition 
for  partition  of  these  premises,  in  the  Circuit  Court.  Appellee 
was  made  a  party  to  the  proceedings,  and  the  petition 
alleged  that  she  was  entitled  to  dower  in  the  premises.  That 
on  the  hearing,  the  couit  found  that  she  was  entitled  to  dower, 
and  appointed  commissicners  to  assign  it,  and  they  having  re- 
ported that  it  could  not  be  assigned,  the  court  thereupon 
decreed  that  she  receive  a  yearly  allowance  of  $250,  in  lieu  of 
her  dower  in  the  premises,  payable  annually  during  her  natu- 
ral life,  and  made  it  a  charge  upon  the  land.  On  the  report 
that  partition  could  not  be  made,  the  court  below  decreed  the 
sale  of  the  lands  by  the  master,  subject  to  the  payment  of  the 
widow's  annuity.  The  lands  were  sold  subject  to  this  charge, 
and  purchased  by  appellants. 

It  also  appears,  that  ap]3ellee,  soon  after  the  sale  of  the  land, 
removed  from  the  place.  Nor  does  it  appear  that  she  ever 
claimed  to  liave  homestead  rights  in  the  premises  before  slie 
left  them.  It  appears  that  slie  was  opposed  to  a  division  of 
the  land,  and  insisted  that  it  should  be  sold  subject  to  the 
charge  of  her  yearly  allowance  in  lieu  of  dower,  and,  so  far 
as  this  record  discloses,  she  never,  directly  or  indirectly, 
claimed  any  interest  in  the  land  beyond  lier  dower,  until  after 
the  sale,  and  her  removal  from  the  place.  She  repeatedly 
said,  that  she  did  not  desire  or  intend  to  live  upon  the  place, 
but  would  leave  it  as  soon  as  the  land  should  be  sold.  After 
the  sale  was  made  she  removed  to  the  villao^e,  and  built  a  house 
in  which  to  reside.  So  far  as  we  can  see,  she  then  had  no 
intention  of  returning  to  reside  upon  the  farm. 

As  a  general  rule,  a  person,  having  been  made  a  party  to  a 
suit  in  a  court  having  competent  jurisdiction,  and  laboring  under 
.35 — -IOth  Ilt.. 
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no  disability,  is  bonnd  by  the  determination  of  his  rights,  if 
fairly  before  the  tribunal.  "When  their  rights  are  thus  passed 
upon  and  determined,  such  parties  are  concluded  from  again 
litiffatins:  them  in  the  same  or  another  tribunal.  In  this  case, 
it  appears  that  appellee  was  duly  brought  into  a  court  of  com- 
petent jurisdiction,  for  the  purpose  of  having  her  rights  in 
these  lands  ascertained  and  established,  and  that  she  failed  to 
claim  any  right  to  a  homestead,  and  apparently  only  claimed 
to  have  dower  in  the  lands ;  and  there  is  no  pretense  that  she 
was  under  any  disability  at  the  time,  and  she  did  not  then 
assert  this  claim.  The  proceeding  was  for  a  partition  of  the 
land,  if  it  could  be  made ;  or,  if  not,  for  its  sale.  She  was 
bound  to  know,  that  if  partition  was  made  and  she  had  a  home- 
stead, that  the  right  should  be  established,  so  as  to  enable  it 
to  be  fairly  and  justly  made.  The  very  object  of  making  a 
person  a  party  to  a  legal  proceeding,  is  to  enable  such  person 
to  be  heard  in  the  assertion  of  his  rights,  and,  failing  to  set 
them  up,  that  he  may  be  concluded  from  again  litigating  them. 
It  may,  however,  be  said,  that  the  right  to  hold  the  home- 
stead forms  an  exception  to  the  rule.  It  has  been  so  held,  to 
the  extent,  that  where  the  husband  and  wife  are  made  parties, 
and  they  are  entitled  to  homestead  rights,  and  they  are  not 
relied  upon,  that  the  wife  is  not  concluded  or  barred  from 
asserting  the  right ;  and  inasmuch  as  she  cannot  sue  alone 
for  the  right,  that  it  may  be  asserted  by  the  husband  and  wife, 
notwithstanding  the  decree  or  judgment.  And  this  exception 
grows  out  of  the  statute  conferring  the  right,  which  declares 
that  the  husband  alone  cannot  release  the  right,  but  that  he 
must  be  joined  by  the  wife.  If  a  husband  and  wife  were 
to  make  a  mortgage,  and  the  wife  were  to  relinquish  her 
dower,  but  refuse  to  release  her  right  of  homestead,  and 
when  suit  should  be  brought  for  a  foreclosure,  if  that  right 
should  be  cut  off  by  the  wife's  failing  to  set  it  np,  the  hus- 
band, by  refusing  to  insist  upon  it,  or  to  enable  the  wife  to  do 
eo,   could,  in  this  mode,   release  the  homestead  without  the 
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assent  of  the  Avife,  and  thus  deteat  the  statute.  This  court, 
however,  has  not  held,  nor  has  it  intended  to  hold,  that  au 
unmarried  head  of  the  family,  capable  of  releasing  the  home- 
stead, and  occupj'iiig  it,  failing  to  assert  the  right,  where 
a  court  is  called  on  to  pass  upon  the  right,  that  he  would  not  be 
concluded.  Ihis  is  the  extent  to  which  the  exception,  has 
been  carried.  And  when  a  person,  not  under  disability,  is 
sued,  and  the  homestead  is  involved,  it  will  be  affected  by  any 
neglect  to  assert  it,  precisely  as  any  other  right.  Appellee 
was  not  under  disability,  and  should  liave  set  up  and  insisted 
upon  the  right  when  before  the  court  in  the  partition  suit,  and 
failing  to  do  so  then,  she  should  now  be  concluded  from 
claiming  the  benefit. 

Appellee,  at  no  time  previous  to  the  sale  and  its  confirma- 
tion, claimed  anything  but  dower  in  the  premises.  She  gave 
no  notice  to  the  purchasers  of  her  claim,  but  permitted  them 
to  purchase  under  the  belief  that  the  place  was  only  subject 
to  the  annual  sum  decreed  her  in  lieu  of  dower.  If.  under  the 
circumstances,  she  may  also  claim  homestead  rights,  it  would 
work  a  great  hardship  upon  the  purchasers.  They  were,  no 
doubt,  governed  in  the  price  paid  for  the  land,  in  supposing 
it  was  not  subject  to  any  other  burthen  than  the  annuity 
which  was  specified  by  the  master  when  he  made  the  sale. 

After  the  death  of  the  husband,  the  widow,  being  under  no 
disability,  may  abandon  the  homestead  precisely  as  could  the 
husband.  TVheriever  it  jppears  that  it  has  ceased  to  be  her 
home,  and  that  she  has  acquired  another  place  of  permanent 
abode,  she  thereby  loses  all  right  to  claim  the  statutory  privi- 
lege, or  even  if  she  abandons  it,  with  the  intention  of  not 
returning  to  it  again  as  her  home,  the  right  would  be  lost. 
But  if,  from  sickness  or  other  necessary  cause,  she  were  to 
leave  temporarily,  with  the  intention  of  again  returning,  it 
would  be  otherwise.  The  proof  in  this  case,  we  think,  estab- 
lishes the  fact,  that  appellee  had  abandoned  these  premises 
as  her  home  before  this  suit  was  brought.     This  is  clearly 
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inferable,  from  her  acts  and  declarations  in  reference  to  the 
occupancy  of  the  premises.  It  is  clearly  established,  that  she 
intended  to  reside  in  the  village,  and  had  built  a  house  for  the 
purpose.  She  had  said  that  she  did  not  intend  to  reside  on 
the  farm.  We  can,  therefore,  see  no  well  founded  right,  on 
her  part,  to  claim  and  recover  a  homestead  in  these  premises. 
We,  however,  do  see  that  she,  while  occupying  her  house  in 
the  village,  could  claim  it  under  the  homestead  act.  By  our 
act,  a  person  could  not  ha've  two  homes  at  the  same  time, 
both  exempt,  nor  could  he  have  two,  either  of  which,  at  his 
election,  would  be  exempt.  The  home  must  be  such  that  it, 
and  it  alone,  is  within  the  protection  of  the  statute.  The 
decree  of  the  court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  H.  Lyon  et  al. 

V. 

Edwaed  Eobbins. 

1.  Dbobee— when  pojties  not  concltided  by  — until  the  lapse  of  three  years  after 
rendition.  When  a  defendant  has  been  brought  into  court,  only  by  constructive 
service,  and  has  received  no  written  notice  of  the  existence  of  a  decree  against 
him,  as  authorized  by  the  statute,  such  decree  is,  for  the  period  of  three  years, 
simply  provisioiial,  and  subject  to  be  set  aside  on  petition  and  as  of  course. 

a.  SAMB  —  when  becomes  final  in  fact.  Although  such  decree  is  flnal  In  form, 
it  does  not  become  so  in  fact,  and  conclude  the  pai-ties,  until  the  lapse  of  three 
years. 

8.  Sams— bill  of  review  must  be  jOed—awrit  of  error  presented— within  five  yeart 
after  a  decree  becomes  final.  And  in  such  case,  a  defendant  who  has  received  no 
actual  notice  of  the  pendency  of  the  suit,  or  of  the  existence  of  such  decree 
against  him,  has,  from  the  time  It  thus  becomes  final,  &\e  years -within  which  to 
prosecute  his  writ  of  error,  or  file  his  bill  of  review. 

4.    Fbaudulbnt  conveyances 6#6ct  of— between  th£  paities  valid— and  as  to 

creditors  voidable.    A  conveyance  made  to  defraud  creditors  is  valid  inter  partes, 
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and  a  'bmia  fide  purchaser  from  the  grantee  for  a  valuable  consideration  will  be 
protected— though  the  title  in  the  party  taking  the  fraudulent  conveyance,  is 
subject  to  be  divested  by  creditors,  whose  demands  such  deed  was  intended  to 
defeat. 

5,  Judgments— not  liens  in  tlie  order  of  their  rendition— ^pon  property  fraudVf 
lently  conveyed  before  they  were  obtained.  Judgments  rendered  against  a  party  after 
a  fraudulent  conveyance  of  his  property,  are  not  liens  upon  such  estate  in  the 
order  of  their  rendition ;  and  the  judgment  creditor  who  first  flies  his  bill  in 
chancery,  to  subject  such  property  to  the  payment  of  his  judgment,  obtains  a 
priority  over  all  other  judgment  creditors  in  relation  to  such  estate,  which  cannot 
be  reached  by  execution  at  law. 

Wkit  of  Eeeoe  to  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

The  facts  in  the  case  fully  appear  in  the  opinion. 

Mr.  H.  T.  Helm,  for  the  plaintiiFs  in  error, 

Mr.  D.  P.  Jones,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  court : 

In  February,  1858,  Robbins,  Powell  &  Sheppard  recovered 
a  judgment  in  the  Circuit  Court  of  LaSalle  county,  against 
one  Charles  G.  Miller.  In  October,  1858,  Lyon  &  Sherry 
recovered  a  judgment  against  Miller  in  the  United  States 
Circuit  Court  for  the  Northern  District  of  Illinois.  Prior  to 
either  of  these  judgments,  Miller  had  made  a  fraudulent  con- 
veyance of  the  premises  in  controversy  to  one  Williams. 
Lyon  &  Sherry,  failing  to  obtain  payment,  filed  a  bill  in 
chancery  in  the  Circuit  Court  of  LaSalle  county,  for  the  pur- 
pose of  setting  aside  this  conveyance,  and  subjecting  the  land 
to  the  payment  of  their  judgment.  They  obtained  a  decree 
to  that  effect,  ai;id  the  land  was  sold  by  the  master,  and  con- 
veyed to  Sherry.  At  this  stage  of  the  proceedings,  and  after 
the  sale  and  conveyance  by  the  master,  Robbins,  Powell  & 
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Shephard  filed  a  bill  in  chancery  in  the  Circuit  Court  of  La 
Salle  county,  against  Miller,  Williams  and  the  firm  of  Lyon 
&  Sherry,  for  the  purpose  of  divesting  the  title  of  the  latter, 
and  subjecting  the  land  to  the  payment  of  their  judgment, 
on  the  ground  that  it  was  the  elder  lien.  Lyon  &  Sherry, 
being  non-residents,  were  brought  in  by  publication,  and  a 
decree  was  taken  against  them  by  default,  in  accordance  with 
the  prayer  of  the  bill,  at  the  November  term,  1861.  At  the 
June  term,  1867,  Lyon  &  Sherry  filed  their  bill  of  review  for 
errors  apparent  on  the  face  of  the  record,  averring  in  their  bill 
that  they  never  had  any  actual  notice  of  the  pendency  of  the 
suit  brought  against  them  by  Eobbins,  Powell  &  Shephard, 
and  they  had  learned  of  the  decree  only  shortly  before  tho» 
filing  of  their  bill.  They  also  aver  in  their  bill  the  constant 
possession  of  the  property  by  them,  and  the  payment  of  over 
$1,500  in  repairs,  taxes  and  the  discharge  of  liens.  The 
Circuit  Conrt  sustained  a  demurrer  to  the  bill  pro  fo7"ma. 

It  is  first  insisted,  by  the  counsel  of  defendant  in  error, 
that  this  bill  of  review  having  been  filed  more  than  five  years 
after  the  rendition  of  the  decree  sought  to  be  reviewed,  comes 
too  late.  It  is  undoubtedly  true  that  courts  of  chancery  will 
ordinarily  apply  the  same  limitation  of  time  to  bills  of 
review  that  the  statute  applies  to  writs  of  error.  But  the 
question  in  this  case  is,  when  the  five  years  began  to  run,  and 
it  is  a  question  upon  which  we  have  not  found  it  easy  to  arrive 
at  a  satisfactory  conclusion.  The  decision,  however,  which  we 
have  finally  reached,  and  which  we  believe  best  adapted  to 
promote  the  ends  of  justice,  is  that  the  five  years  should  be 
computed  in  cases  of  this  character,  only  from  the  time  when 
the  decree  became  final  under  the  statute,  that  is  to  say,  from 
the  expiration  of  three  years  after  its  rendition.  Where  a 
defendant  has  been  brought  into  court  only  by  constructive 
service,  and  has  received  no  notice  in  writing  of  the  existence 
of  a  decree  against  him,  as  authorized  by  the  statute,  such 
decree  is,  for  the  period  of  three  years,  simply   provisional 
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and  subject  to  be  set  aside  on  petition,  and  as  of  course.  In 
form,  it  is  a  final  decree,  but  it  does  not  become  so  in  fact,  and 
does  not  conclude  the  parties  until  the  lapse  of  three  years. 
From  the  time  it  thus  becomes  final,  the  defendant,  having 
received  no  actual  notice,  has  five  years  within  wliich  to  pros- 
ecute his  writ  of  error  or  file  his  bill  of  review.  Durin^^  the 
three  years,  the  parties  are  still  in  court,  and  at  the  end  of 
that  period,  the  statute  provides  the  court  may  make  such 
farther  order  in  the  premises  as  may  be  just.  We  are  the 
more  inclined  to  the  view  we  have  taken,  because  this  statute 
by  which  the  parties  are  brought  into  court  upon  constructive 
notice,  though  undoubtedly  necessary  for  the  administration 
^of  justice,  may  be  made  the  means  of  perpetrating  vei-y  great 
wrongs. 

That  there  was  error  in  the  decree  now  brought  under  re- 
view is  clear.  The  deed  of  Miller  to  Williams  was  not 
void,  but  only  voidable.  It  vested  the  title  in  the  grantee 
subject  to  be  divested  by  the  action  of  creditors.  It  was  valid 
as  against  Miller,  and  a  conveyance  by  Williams  to  an  inno- 
cent purchaser  for  a  valuable  consideration,  would  have  been 
valid  as  against  all  persons.  There  was  then,  at  the  time 
these  judgments  were  rendered,  no  estate  in  Miller  to  whicli 
their  liens  attached  in  the  order  of  their  rendition,  and  al- 
though the  judgment  of  plaintiffs  in  error  was  junior  in  date  to 
that  of  the  defendants,  yet  the  former  having  set  aside  the  title 
of  Williams,  subjected  the  premises  to  sale,  and  obtained  a  mas- 
ter's deed  before  the  defendants  made  any  movement  in  this 
direction,  it  would  now  be  very  inequitable  to  ]jermit  the 
defendants  to  come  forward  and  sweep  away  the  fruits  of  their 
superior  diligence.  This  same  question  has  been  decided  in 
regard  to  this  same  property,  in  a  suit  between  these 
plaintiffs  in  error  and  certain  judgment  creditors  of  Miller, 
whose  judgment  was  even  prior  in  date  to  that  of  defendants. 
Miller  V.  Sherry,  2  Wallace,  23S ;  see,  also,  Corfiing  v.  White 
2  Paige,  567;  Hayden  v.  Bucklin,  9   Paige,  512;  Edmeston 
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v.  Zyde,  1  ib.  637;   Gordon  v.  Lowell^  21  Maine,  251 ;  Smith 
V.  Lind,  29  111.  24. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  tliis  opinion. 

Decree  reversed. 


Edward  Boynton. 

V. 

WiLLiAjr  Renwick. 

1.  Judgments  by  confession— motioji  to  vacate — exceptions,  when  to  be  taken. 
Wnere  a  motion  is  made  for  an  order  to  stay  execution  on  a  judgment  by  confes- 
sion, and  for  leave  to  plead  to  the  merits,  and  both  parties  are  present  in  court 
■when  the  motion  is  sustained,  and  no  objection  is  made  as  to  the  time  when  the 
motion  -was  interposed,  and  no  exceptions  talcen,  the  objection  cannot  be  raised 
in  the  supreme  court. 

3.  If  no  exceptions  are  talcen  to  the  action  of  tlie  court  below  in  staying  exe- 
cution, and  letting  the  defendant  in  to  plead  to  the  merits,  this  court  will  pre- 
sume that  sufficient  grounds  appeared  for  the  action  of  that  court. 

3.  Pleading— arerment  of  endorsement  of  a  note.  Where  a  declaration  avers 
that  a  note  was  aKsiancd  after  due,  the  court  will  presume  that  the  assignment  was 
on  tlie  note,  and  not  on  a  separate  piece  of  paper. 

4.  Same— }.iZeac7t/ifir  miwt.  be  comtrued  most  8iron(i';  .tQainul  Che  pleader.  The 
court  recognize  tlie  doctrine  tliat  a  plea  must  be  t-  sen  ncostEllt-i.'-'  y  against  the 
pleader,  and  if  an  allegation  in  it  be  equivocal,  or  ^'•otseD^^  tw  meanings,  the 
one  should  be  adopted  most  unfavorable  to  the  pleader. 

T).  JiTDGMENTS— /(ir/7i  of.  Where  n  defendant  has  been  let  in  to  plead  to  the 
merits  in  a  judgment  by  confession,  and  the  original  judgment  remained  in  force 
as  security  for  tlie  ainoniit  really  due,  and  the  amount  was  reduced,  it  is  proper 
for  the  court  to  direct  that  only  the  amount  the  jury  found  due  should  be  col- 
lected on  any  execution  whiuh  miirlit  lie  issued  on  that  judgment. 


1867.]  HuYXTOx  V.  Kknwick,  281 

Opiniou  of  tlie  Court. 

Writ  of  Error  to  the  County  Court  of  DeKalb  county  j 
the  Hon.  Daniel  B.  Jamks,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion*. 

Messrs.  Drvine  &  Pratt,  for  the  plaintiff  in  error. 

Messrs.  Cook  &  Cajvipbell,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  cause,  that  at  the  April 
term,  1866,  of  the  DeKalb  Circuit  Court,  a  judgment  was 
entered  by  warrant  of  attorney,  in  favor  of  Edward  Boynton, 
against  William  Renwick,  on  a  promissory  note  for  two  hun- 
dred and  twenty-live  dollars  sixty-three  cents.  Including  attor- 
ney's fee.  After  the  issuing  and  the  return  of  one  or  more  exe- 
cutions on  this  judgment,  the  last  of  which  was  levied  on  the 
25th  of  October,  1866,  the  sheriff  returned  on  the  1st  day  of 
November,  that  the  further  execution  of  the  writ  had  been 
stayed  by  order  of  court,  and  the  same  was  not  satisfied. 

This  order  to  stay  the  execution  of  the  ^.  fa.  was  the  result 
of  an  application  made  by  the  defendant  to  the  court,  at  the 
October  term,  1866,  to  open  the  judgment  and  permit  the 
defendant  to  make  a  defence  to  the  note,  which  m\^s  granted, 
and  thereupon  the  defendant  filed  four  pleas.  First,  the  gene- 
ral issue,  and  three  special  pleas,  which  were  all  similar  and  in 
substance  the  same  as  the  first  special  plea,  which  was  usury 
setting  out  wherein,  and  that  the  note  was  assigned  after  it 
became  due. 

The  plaintifi",  failing  in  his  motion  to  strike  these  pleas  from 
the  files,  obtained  leave  of  the  court  to  reply  double  to  each 
of  them,  which  he  did,  without,  however,  negativing  the  aver- 
ment that  the  note  was  assigned  after  due. . 

Issues  were  made  up  on  the  pleas,  and  tried  by  a  jury,  who 
36 — 4r6TH  III. 
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found  for  the  plaintiff,  and  assessed  his  damages  at  forty-three 
dollars,  being  the  amount  of  money  originally  loaned  by  the 
payee  of  the  note,  Charles  O.  Boynton,  to  the  defendant. 

The  plaintiff,  on  the  verdict  being  rendered,  entered  a  mo- 
tion for  judgment,  notwithstanding  the  verdict,  for  the  full 
amount  of  the  note  and  interest  thereon,  which  the  court  denied; 
whereupon,  the  plaintiff  .entered  a  motion  for  a  new  trial, 
•which  the  court  also  denied,  and  the  plaintiff  excepted  ;  and 
thereupon,  on  motion  of  the  defendant,  it  was  ordered  by  the 
court,  that  no  more  than  forty-three  dollars  damages  be  col- 
lected on  the  execution  heretofore  issued  in  the  cause. 

To  reverse  this  judgment  the  plaintiff  has  appealed  to  this 
court,  and  makes  the  point  that  the  court  erred  in  opening  the 
original  judgment  two  terms  after  it  was  entered,  it  being  regu- 
lar in  form,  and  the  motion  being  unsupported  by  any  affidavit 
of  merits. 

In  answer  to  this,  the  record  sliows,  when  the  motion  was 
made  and  allowed,  both  parties  were  present  in  court,  and  no 
objection  was  made  by  the  plaintiff"  at  the  time,  and  no  excep- 
tion taken  to  the  action  of  the  court.  It  is  now  too  late  to 
make  the  objection. 

There  being  no  bill  of  exceptions  in  the  cause,  it  is  impos- 
sible for  us  to  see  by  what  facts  the  court  was  moved  to  allow 
the  motion  ;  we  must  presume  they  were  sufficient  to  warrant 
its  judgment,  and  also  we  must  presume,  in  the  absence  of  all 
proof  to  the  contrary,  that  good  reasons  were  shown  the  court 
why  the  application  was  not  made  at  the  June  terra,  that  being 
the  first  term  after  the  judgment  was  confessed. 

These  considerations  lead  us  to  the  conclusion  that  the  appli- 
cation was  in  apt  time. 

The  next  point  is  the  refusal  of  the  court  to  render  judg 
ment  for  the  full  amount  of  the  note  and  interest,  non  ohsuxnie 
veredicto. 

It  is  contended  that  tlic  averment  of  assignment  in  tho 
special  pleas,   was  iuimaterial   and   meaningless.      That   they 
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eliould  have  averred  the  note  was  endorsed,  then  they  would 
have  contained  two  traversable  averments,  one  the  usurious 
consideration  of  the  note,  the  other  the  time  or  manner  of  en- 
dorsement ;  but  as  drawn,  they  contained  only  one  such  aver- 
ment, namely  :  the  usurious  consideration  of  the  note. 

We  are  referred  to  the  case  of  Ryan  v.  May,  M  111.  49,  and 
Keeler  v.  Campbell,  24  ib.  287,  in  support  of  this  view.  The 
first  case  was  a  case  where  the  assignee  of  the  Bank  of  IIH- 
nois,  appointed  by  the  legislature,  brought  suit  on  a  note  which 
had  been  executed  to  the  bank.  The  defendant  pleaded  in 
abatement,  that  Ryan  was  not  the  assignee  of  the  bank,  and 
had  no  legal  interest  in  the  note  sued  on,  because  he,  with 
others  (his  co-assignees)  had,  by  a  certain  deed  of  indenture, 
conveyed  and  transferred  the  note  to  William  Thomas.  To 
this  plea  a  replication  was  filed,  averring  that  Rj^an  did  not  by 
endorsement  on  the  note  assign  it  to  Thomas,  so  as  to  vest  tlie 
legal  title  in  him.  To  this  replication  there  was  a  demurrer, 
which  was  sustained  by  the  court,  and  judgment  rendered  for 
the  defendant  on  the  plea  in  abatement.  The  point  of  the 
ease  is,  that  by  our  statute,  the  legal  title  to  a  note  cannot  be 
transferred  by  a  separate  instrument  in  writing. 

The  case  of  Keeler  v.  Ca?npbell,  was  an  action  of  assumpsit 
on  an  assigned  note.  The  plaintiff,  Campbell,  was  sning  as 
assignee,  in  his  own  name,  claiming  the  benefit  of  the  statute 
in  that  regard,  and  that  statute  required  the  assignment  should 
be  by  an  endorsement  on  the  note,  and  as  he  had  not  so  averred 
in  his  declaration,  he  had  shown  no  legal  right  to  sue  as 
assignee. 

We  think  the  case  at  bar  is  wholly  diflTerent.  The  party 
pleading  these  pleas,  was  claiming  no  right  as  assignee  under- 
the  statute,  he  simply  averred  the  fact  that  the  note  was  assigned 
after  due,  and  in  the  form  usnal  in  sucli  cases.  The  court 
would  presume,  under  such  an  averment,  that  the  assignment 
was  on  the  note,  as  no  pretense  existed  it  v/as  on  a  separate 
piece  of  paper.     The  fact  was  apparent  from  the  note  itse'-f; 


284  BoYXTON  V.  Renwick.  [Sept.  T. 

Opinion  of  tlie  Court. 

why  then  aver  and  prove  the  assignment  was  on  the  note  ? 
"We  recognize  the  doctrine  that  a  plea  must  be  taken  most 
strongly  against  the  pleader,  and  if  an  allegation  in  it  be 
equivocal,  and  presents  two  meanings,  the  one  should  be 
adopted  most  unfavorable  to  the  pleader ;  but  this  will  not  help 
the  plaintiff,  for  the  allegation  that  the  note  was  assigned  after 
due,  is  not  equivocal,  and  presents  but  one  meaning.  Why 
could  not  the  plaintiff  traverse  the  allegation  of  assignment 
after  due  ?  We  see  nothing  to  have  prevented  it.  Had  it 
been  traversed,  and  the  fact  appeared  the  note  was  assigned  by 
a  separate  paper,  how  would  it  have  affected  the  parties,  and 
which  one  of  them  ?  The  plaintiff,  alone,  as  under  the  authori- 
ties cited,  it  would  be  seen  he  had  no  legal  title  to  the  note, 
and  could  not  bring  an  action  upon  it,  or  recover  a  judgment 
upon  it  in  his  own  name,  and  therefore,  it  was  a  good  plea  of 
usury  as  against  the  payee. 

The  remaining  objection  is  to  the  instruction  of  the  court 
to  the  jury,  by  which  plaintiff  contends  he  was  deprived  of 
twenty  dollars,  being  the  amount  allowed  for  an  attorney's 
fee,  and  that  there  was  no  evidence  the  note  was  assigned  after 
maturity.  On  this  last  ground  we  have  said  enough,  in  saying 
the  fact  was  admitted  by  the  replications,  and  was  before  the 
jury  as  a  fact. 

Why  the  twenty  dollars  was  not  allowed,  it  might  be,  the 
jury  considered  an  attorney  who  would  confess  a  judgment 
for  more  than  live  times  as  much  as  the  plaintiff  was  legally 
entitled  to,  ought  not  to  be  allowed  any  pay  therefor. 

But  if  the  instruction  was  wrong,  it  did  not  work  any  injury 
to  the  plaintiff  for  which  he  should  complain.  On  the  whole 
record,  justice  appears  to  have  been  done,  and  the  verdict  ought 
not  to  be  disturbed. 

As  to  the  form  of  the  final  order  of  the  court,  we  perceive 
no  objection,  as  the  original  judgment  remained  in  force  as 
Cftcurity  for  the  amount  really  due,  and  it  was  proper  for  the 
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court  to  direct  that  only  the  amount  the  jury  found  due,  should 
be  collected  on  any  execution  which  might  be  issued  on  that 
judgment. 

Judgment  affirmed. 


Edmund  S.  Holbkook 
v. 
Ellen  Fellows  Dickinson. 

1.  Tax  Titles— jwoceedirififs  must  be  regular.  To  recover  under  a  tax  title, 
the  plaintiff  must  show  a  valid  judgment,  a  valid  precept  authorizing  the  sale, 
and  a  sufficient  deed  from  the  proper  officer.  These  requirements  are  indispensa- 
ble, and  none  of  them  can  be  dispensed  with  or  omitted  on  the  trial. 

2.  In  the  sale  of  town  lots  for  taxes,  the.  law  must  be  strictly  pursued  in 
all  its  material  requirements. 

3.  The  14th  section  of  the  city  charter  of  Joliet  (private  laws  of  185",  p. 
215,)  declares  that  a  deed  on  a  sale  for  city  taxes  and  special  assessments,  shall 
be  prima  facie  evidence  of  certain  facts,  and  [conclusive  of  others.  Amonp  the 
latter  is  one,  that  the  sale  was  conducted  in  the  manner  required  by  law.  The 
charter  prescribed  no  mode  of  selling  except  under  the  order  of  the  council, 
having  left  all  other  things  to  be  regulated  by  the  city  ordinances,  the  same  as  to 
the  mode  of  assessment,  advertisement  and  other  necessary  steps.  In  all  these 
matters,  the  person  claiming  under  the  deed  must  prove  that  by-laws  were  adopt- 
ed for  the  purpose  by  the  city,  and  had  been  pursued  in  making  the  sale. 

4.  The  party  resisting  a  tax  title  can  show  by  rebutting  evidence,  and  he  can 
Bhow  it  in  no  other  way,  that  the  assessment  was  unconstitutional ;  and  if  he 
should  show  that,  it  would,  in  effect,  be  to  show  that  no  assessment  was  made. 

5.  Assessments.  In  taxation,  equality  and  uniformity  are  Indispensable  to  its 
constitutionality. 

6-  An  assessment  upon  the  size  or  width  of  the  front  of  a  lot.  without  refer- 
ence to  its  value,  is  invalid,  being  in  violation  of  the  principle  of  equality  an*! 
uniformity. 
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Appeal  from  the  Circuit  Court  of  Will  couty ;  the  Hon. 
J.  McKoBEETS,  Judge,  presiding. 

This  was  an  action  of  ejectment,  instituted  in  the  Circuit 
Court  of  Will  county,  by  Edmund  S.  Holbrook  against 
Mathias  L.  Cook,  and  Ellen  Fellows,  afterwards  intermarried 
with  Charles  Dickinson,  was  let  in  to  defend  as  landlord.  A 
trial  resulted  in  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  brought  the  case  to  this  court  by  appeal. 

The  case  was  previously  before  the  Supreme  Court,  and  is 
reported  in  38  111.  440.  The  main  facts  of  the  case  are  the 
&ame  now  as  then. 

The  only  questions  presented  by  the  record  are  stated  in  the 
opinion. 

Mr.  E,  S.  Holbrook,  ^ro  se. 

Mr.  E.  C.  Fellows,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  court : 

This  case  was  previously  before  this  court,  and  is  reported 
in  38  111.  440,  and  the  main  facts  of  the  case  were  the  same 
then  as  now.  There  are  some  facts  in  the  case  now,  however, 
that  were  not  then  before  the  court,  and  several  questions 
are  now  presented,  that  were  not  then  considered.  It  is  urged, 
that  the  appellee  was  bound  to  produce  an  order  of  the  city 
council,  for  the  sale  of  the  land  for  this  assessment,  before  the 
tax  deed  could  be  introduced  and  relied  upon  as  title;  that 
such  an  order,  like  a  judgment  for  ordinary  taxes,  is  the  foun- 
dation, and  indispensable  to  the  validity  of  a  sale.  The  charter 
requires  that  such  an  order  shall  be  entered  of  record,  before 
A  sale  could  be  made.  It  has  been  held,  to  recover  under  a 
tax  title,  the  plaintiff  must  show  a  valid  judgment,  a  valid 
precept  authorizing  the  sale,  and  a  sufficient  deed  from  the 
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proper  officer.  These  requirements  are  indispensable,  and 
none  of  them  can  be  dispensed  with,  or  omitted  on  the  trial. 
Atkins  V.  Uinman,  2  Gilm.  437  ;  and  in  the  case  of  Dukes  v. 
Rowley.^  24  111.  221,  it  was  also  held  that  he  must  show  that 
the  collector's  report  and  certificate  of  advertisement  were  re-  ■ 
corded,  upon  which  the  judgment  was  rendered. 

It  was* held  in  the  case  of  Fitok  v.  Pinckard^  4  Scam.  69, 
that  on  a  sale  of  town  lots  for  taxes,  it  must  appear  that 
every  material  reqnireraent  has  been  complied  with  in  order  to 
sustain  the  sale.  Thus  it  will  be  seen,  that  in  the  exercise  of 
such  a  power,  tlie  law  must  be  strictly  pursued  in  all  of  its 
material  requirements.  The  14th  section  of  the  city  charter 
of  1857  (private  laws,  215),  declares  that  a  deed  on  a  sale  for 
city  taxes  and  special  assessments,  shall  be  prima  facie  evi- 
dence of  certain  tacts,  and  conclusive  of  others.  Among 
the  latter,  is  one  that  the  sale  was  conducted  in  the  manner  re- 
quired by  law.  In  this  case  the  law  has  prescribed  no  mode 
of  selling,  except  under  the  order  of  the  council,  having  left 
all  other  things  to  be  regulated  by  the  city  ordinances ;  so  of 
the  mode  of  assessment,  advertisement,  and  other  necessary 
steps.  In  all  of  these  matters,  the  person  claiming  would 
most  assuredly  be  required  to  prove  that  by-laws  were  adopted 
for  the  purpose  by  the  city,  and  had  been  pursued  in  making 
the  sale.  If  there  was  no  law,  then  there  could  be  no  assess- 
ment, levy  or  sales.  The  whole  proceeding  would  be  unautho- 
rized and  void. 

Again,  there  would  seem  to  be  no  doubt,  that  appellant 
could  show  by  rebutting  evidence,  and  he  could  show  in  no 
other  way,  that  the  assessment  w^as  unconstitutional.  And  if 
he  should  show  that,  it  would,  in  effect,  be  to  show  that  no 
assessment  was  made,  as  an  act  in  conflict  with  the  organic 
law  is  the  same  as  if  it  had  been  done.  It  is  insisted,  that 
this  assessment  is  liable  to  the  same  objection  as  that  in  the 
City  of  Chicago  v.  Lamed,  34  111.  203.  In  that  case,  it  was  held, 
that  in  taxation,  equality  and  uniformity  were  indispensabid 
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to  its  constitutionality,  and  that  the  same  principle  applied 
to  assessments  for  public  improvements,  and  that  an  assess- 
ment upon  the  size  or  width  of  the  front  of  a  lot,  without 
reference  to  its  value,  was  invalid,  being  in  violation  of  the 
principle  of  equality  and  uniformity.  This  question  was  again 
before  the  court  in  the  case  of  the  city  of  Oiti/  of  Ottawa  v. 
Spencer,  40  111.  211,  when  the  rule  was  again  recognized  and 
applied.  It  then  follows,  that  if  this  assessment  was  made  in 
this  manner,  it  was  unauthorized,  and  if  so,  a  sale  oi  the  lots 
for  its  enforcement  was  void,  and  appellant  had  the  right  to 
rebut  the  evidence  of  appellee  by  t-howing  the  fact.  The 
judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Daioel  O'Haea. 

JUDSON  M.  W.  JoifES. 

1.  LandIiORD  and  tenant— distress  for  renfr-Mem.  Under  our  law,  the 
landlord  has  the  lien  and  a  right  to  distrain  in  all  cases  where  the  rent  is  certain, 
whether  the  right  to  distrain  is  reserved  or  not  in  the  lease. 

a.  This  statutory  lien  in  favor  of  the  landlord  is  superior  to  other  junior  liens, 
and  may  be  enforced  against  all  but  prior  liens  and  hnna  fide  purchasers,  without 
notice. 

3.  If  the  goods  of  a  tenant  are  seized  under  execution  or  attachment,  the 
landloru's  lien  for  rent  is  superior,  and  will  hold  the  property. 

4.  Same— assignment— riflfftts  of  assignee.  The  rule  of  law  Is  well  settled, 
that  an  assignee,  to  whom  property  is  transferred  for  the  payment  of  the  assign- 
or's debts,  takes  it  as  a  volunteer,  and  subject  to  all  liens  to  which  it  is  then 
liable. 
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4.  If  liens  exist  upon  the  property  when  the  assignment  Is  made,  they  must 
be  first  discharged  in  the  order  of  their  priority,  and  the  remainder,  thus  freed 
from  the  liens,  must  then  be  applied  according  to  the  trust  as  disclosed  in  the 
deed  of  assignment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon, 
Erastus  S.  Williams,  Judge,  presiding. 

Tiie  facts  are  stated  in  the  opinion. 

Messrs.  Moore  &  Caulfield,  for  the  appellant. 

Mr.  J.  Y.  Le  Moyne,  for  tlie  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellant,  in  the 
Cook  Circuit  Court,  against  appellee,  for  the  recovery 
of  a  quantity  of  goods,  wares  and  merchandise.  There  were 
two  counts  in  the  declaration ;  one  for  the  unlawful  taking 
and  detention,  and  the  other  for  the  unlawful  detention  of  the 
goods.  The  pleas  of  non  cepii  and  non  detinet,  and  two  spe- 
cial pleas,  were  filed.  A  jury  being  waived,  by  consent 
of  the  parties,  the  case  was  heard  by  the  court,  who  found 
the  issues  for  appellee.  Appellant  entered  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and  a  judgment  was 
rendered  in  favor  of  appellee. 

It  appears  from  the  bill  of  exceptions  that  the  trial  was  had 
on  these  agreed  facts : 

"The  propeity  replevied  was  part  of  a  stock  of '  boots  and 
shoes,  which  had  been  taken  by  defendant,  under  a  distress 
warrant,  for  rent  due  from  one  James  H.  Lynch.  Said  Lynch 
rented  from  defendant  a  store  in  Chicago,  known  as  122  Lake 
street,  by  written  lease,  dated  July  20,  A.  D.  1866,  for  the 
term  beginning  July  20,  A.  D.  1866,  and  ending  May  1st,  A. 
D.  1867,  at  the  rental  of  §5,000  per  year,  payable  in  monthly 
37- — 4-('>iu  Ii.t.. 
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payments  of  $416. 66f,  each  payable  on  the  first  day  of  each 
month.  That  said  lease  contained  a  covenant  or  agreement, 
as  follows:  'Meaning  and  intending  hereby  to  give  the  said 
party  of  the  first  part,  his  heirs  and  executors,  administra- 
tors or  assigns,  a  valid  and  just  lien  upon  any  and  all  of  the 
goods,  chattels,  and  other  property  belonging  to  the  said 
party  of  the  second  part,  as  security  for  the  payment  of  the 
said  rent,  in  manner  aforesaid,  anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding.'  That  said  lease  was 
not  recorded.  That  on  the  first  day  of  March,  A.  D.  1867,  there 
was  due  to  defendant  on  said  lease,  four  month's  rent, 
($1,666.67.) 

The  defendant  levied  a  distress  warrant  on  the  4th  day  of 
April,  A.  D.  1867, 

"  That  on  the  9th  day  of  March,  A.  D.  1867,  said  James  H, 
Lynch  made  a  general  assignment  to  plaintifi",  for  the  benefit 
of  his  creditors,  of  all  his  property,  real  and  personal,  '  assign- 
ing all  and  singular  the  debts,  sums  of  money  and  choses  in 
action,  and  all  the  personal  estate  of  every  kind  belonging 
to  him,  or  in  which  he  may  have  any  interest.' 

"  That  said  plaintiff  took  possession  of  the  property,  and 
took  charge  of  the  store  leased  as  aforesaid,  and  continued 
there  to  sell  the  goods  so  assigned  up  to  the  time  of  the 
distress." 

"  That  the  plaintiff  paid  to  the  defendant  the  amount  due  by 
the  lease  for  the  time  since  the  assignment  to  the  end  of  the 
term.  The  stock  of  boots  and  shoes  was  purchased  by  Lynch 
and  put  into  the  store  after  the  making  of  the  lease." 

It  is  urged  in  favor  of  a  reversal,  that  inasmuch  as  the 
statute  has  conferred  the  landlord's  lien  on  the  tenant's  pro- 
party,  any  lien  reserved  by  the  lease  variant  from  that  given 
by  law,  waives  the  statutory  lien,  and  leaves  the  landlord 
without  the  remedy  by  distress.  In  this  case  the  lease 
declared  the  landlord  should  have  a  lien  on  all  of  the  tenant'e 
])ro]^ortyj  which  is  claimed   to  be  a  lien   in  the  nature  of  a 
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mortgage  or  other  contract.  And  l)eing  such,  if  the  landlord 
had  a  remedy,  it  was  by  legal  proceedings  instituted  in  a  court, 
and  the  remedy  by  distress  was  gone.  The  right  of  distress 
is  incident  to  some  kinds  of  rent,  and  in  others  it  was  the  sub- 
ject of  contract,  where  the  right  was  reserved  in  the  lease 
creating  the  estate. 

Under  our  law,  the  landlord  has  the  lien  and  a  right  to 
distrain  in  all  cases  where  the  rent  is  certain,  whether  the 
right  to  distrain  is  reserved  or  not,  in  the  lease.  Penney  v. 
Little,  3  Scam.,  ?(§)Q.  And  this  statutory  lien  in  favor  of  the 
landlord,  is  superior  to  other  junior  liens,  and  maybe  enforced 
against  all  but  prior  liens  and  lona  fide  purchasers,  without 
notice.  And  if  the  goods  of  a  tenant  are  seized  under  execu- 
tion or  attachment,  the  landlord's  lien  for  his  rent  is  superior, 
and  will  hold  the  property. 

Did  appellee  in  this  case,  by  reserving  in  the  lease  a  lien  on 
all  of  appellant's  property,  waive  his  statutory  lien,  and  the 
right  to  distrain  for  rent  in  arrear  ?  It  might  be,  and  no 
doubt  would  be,  a  waiver  or  release  of  the  lien  and  power  to 
distrain,  if  a  security  of  a  higher  nature  than  tiie  landlord's 
lien  were  taken  to  secure  the  rent ;  but  by  taking  a  security 
of  no  higher  nature,  does  not  produce  that  result,  Taylor  oh 
Landlord  and  Tenant,  §  365.  At  common  law,  the  right  of 
distress  is  not  extinguished  by  an  unsatisfied  judgment  for 
rent.  Ibid,  and  authorities  cited.  And  it  is,  no  doubt,  for  the 
reason,  that  a  judgment  may  be  an  equal  but  no  higher  secu- 
rity than  the  landlord's  lien  and  power  to  distrain.  The 
landlord's  lien  is  like  the  lien  of  an  execution  on  the  personal 
property  of  the  tenant,  but  the  judgment  is  a  lien  on  real 
estate,  which  renders  the  judgment  lien  more  extensive  than 
the  landlord's  lieu.  He  has  the  power,  when  the  rent  falls 
due,  to  issue  his  execution  to  his  bailiff  for  the  collection  of 
his  rent,  by  levy  and  sale  of  the  tenant's  pei'sonal  property. 
Under  an  unsatisfied  judgment  for  the  rent,  he  could  do  the 
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same,  by  suing  out  execution,  whieli  would  complete  the  lien 
on  both  real  and  personal  property  of  the  tenant. 

The  lien  of  the  judgment  is  more  extensive  than  that  held 
before  the  debt,  for  the  rent  was  reduced  to  a  judgment ;  and 
yet  we  have  seen  that  it  does  not  destroy  the  right  to  distrain 
for  the  same  debt.  Now  why,  then,  should  the  reservation  of 
a  lien  on  property,  not  subject  to  the  statutory  lien,  produce 
such  a  result  ?  It,  like  the  judgment,  is  a  more  extensive,  but 
not  a  higher,  lieu.  The  reservation  of  the  lien,  in  this  case, 
falls  clearly  within  the  principle  of  the  rule,  and  must  be 
governed  by  it. 

The  landlord's  lien  is  of  common  lawgi'owth,  and  does  not 
depend  upon  statutory  enactment  for  its  creation.  Statutes 
have  been,  at  various  times,  enacted  to  regulate  the  exercise  of 
the  right,  but  they  are  rather  in  aid  of,  than  repugnant  to,  the 
common  law.  Had  the  statute  been  in  restraint  of  common 
law  rights,  then  the  courts  would  be  called  upon  to  give  a 
more  rigid  and  confined  construction  to  its  provisions,  than 
when  the  enactments  are  in  aid  of  common  law  remedies. 
But  the  landlord's  lien  and  power  to  distrain  is  coeval  with 
the  earliest  history  of  the  common  law,  and  has  maintained  its 
energy  to  the  present  time.  We  can  perceive  no  reason  for 
holding,  even  if  it  appeared  that  the  tenant  in  this  case  had 
other  property  upon  which  appellee's  lien  as  a  landlord  did 
not  attach,  and  which  was  subject  to  the  lien  created  by  the 
lease,  that  it  destroyed  the  landlord's  lien. 

The  question  then  arises,  whether  the  assignee  of  the  tenant 
can  hold  the  goods  free  from  this  lieu.  The  rule  of  law  is 
well  settled,  that  an  assignee,  to  whom  property  is  transferred 
for  the  payment  of  the  assignor's  debts,  takes  it  as  a  volun- 
teer, and  subject  to  all  liens  to  which  it  is  then  liable.  He 
pays  nothing  for  it,  but  receives  it  on  a  naked  trust,  uncoupled 
with  an  interest,  and  simply  holds  it  to  be  applied  on  the 
trusts  to  which  the  property  has  been  appropriated.  If  liens 
exist  upon  the  property  when   the  assignment  is  made,  they 
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must  be  first  discharged  in  the  order  of  their  priority,  and  the 
remainder  thus  freed  from  the  liens,  must  then  be  applied 
according  to  the  trusts,  as  declared  in  the  deed  of  assignment. 
Such  a  trustee  is  not  a  honafide  purchaser.  Willis  v.  Hender- 
son, 4  Scam.,  13;  Stow  Y.Yarwood,  20  111.,  497;  Goodwin  v. 
Mix,  38  111.  115.  Not  being  such,  he  takes  the  property  and 
holds  it  subject  to  the  burthens  it  was  under  in  the  hands  of 
the  assignor. 

This  rule  works  no  injustice  to  the  assignee  or  to  the  credi- 
tors. They  are  deprived  of  no  right,  and  lose  no  benefit. 
They  obtain  the  entire  fund,  or  its  proceeds,  to  which  they 
had  a  right  to  look  for  payment,  while  it  was  in  the  hands 
of  the  assignor.  The  landlord  obtains  no  new  advantage,  but 
Bimply  retains  his  prior  lien,  with  a  right  to  enforce  it  to  the 
same  extent  that  it  previously  existed.  In  this  no  wrong  or 
injustice  is  perceived.  Why  should  the  mere  transfer  of  the 
stock  of  goods  to  a  trustee,  to  be  converted  into  money  and 
paid  to  the  creditors  of  the  assignor,  operate  to  extinguish  a 
lien  perfectly  valid  and  binding  between  the  landlord  and  the 
assignor,  and  fair  and  just,  so  far  as  we  can  see?  If  any 
reason  exists,  it  is  not  perceived.  In  this  record  no  error  ia 
found  to  exist,  and  the  judgment  of  the  court  below  ia 
affirmed. 

Judgment  affirmed. 


J.  Addison  Ceain 

V, 

J^icHAED  Gould. 

1.  Garnishbes— Tfgftfs  of  garnishee— fraud.  It  would  bo  a  fraud  upon  credlton 
to  permit  a  debtor  to  place  his  property  beyond  their  reach,  by  depositing  It  with 
•nattorney  to  be  held  nominally  for  future  services,  to  be  rendered  In  whatever 
Utigatlon  the  debtor  might  be  engaged. 
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2.  Answer  of  garnishee.  Where  a  garnishee  charges  himself  with  a  sum  of 
money,  against  which  he  claims  a  set-o£f,  he  must  show  to  what  extent,  or  state 
the  facts  from  which  the  court  can  determine  the  amount. 

3.  Where  the  answer  of  a  garnishee  is  vague  and  evasive,  the  court  will  con- 
strue it  most  strongly  against  him. 

Appeal  from  the  Circuit  Court  of  Stephenson  Countj ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  Crain,  pro  se. 

Messrs.  Turner  &  Neff,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Crain  was  summoned  as  the  garnishee  of  C^hill,  and  upon 
his  answer  the  court  rendered  judgment  against  him  for 
$393.28,  the  amount  of  the  judgment  against  Cahill.  Crain 
has  prosecuted  an  appeal. 

Crain  stated  in  his  answer,  that,  at  the  time  of  the  service  of 
the  garnishee  process,  he  had  in  his  hands  $1030.00,  for  which 
he  had  given  Cahill  the  following  memorandum  : 

"Received  of  Michael  Cahill  one  thousand  thirty  dollars 
delivered  me  in  pledge  to  secure  me  for  becoming  his  security 
in  recognizance  in  case  of  People  of  the  State  of  Illinois  vs. 
said  Cahill,  also  to  secure  me  for  becoming  his  bail  in  capias 
suit  of  Thomas  F.  Kiernan  vs.  said  Cahill,  and  further  to  se- 
cure me  against  any  costs  or  charges  to  which  I  may  be  put 
by  reason  of  being  such  security  or  bail,  and  also  to  secure 
fcuch  fees  as  may  be  due  to  me  in  any  business  of  said  Cahill'g 
]  may  have  in  hand  for  him  either  now  or  hereafter. 

[Revenue  Stamp.]  J.  A.  CRAIN." 

"  A.ttest :  H.  N.  Hibbard." 
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It  further  appears  from  the  answer  that,  at  the  date  of  tl;e 
service  of  the  garnisliee  process,  the  contingent  liability  of 
Grain  in  the  two  suits  specified  in  the  receipt  had  been  extin- 
guished by  legal  proceedings.  He  claims,  however,  that  after 
service,  but  before  the  filing  of  the  answer,  he  had  become 
the  security  of  Cahill  in  new  prosecutions  against  him,  and 
that  Cahill  was  indebted  to  him  in  fees  for  services  rendered, 
or  to  be  rendered,  but  having  had  no  settlement  with  Cahill, 
he  docs  not  undertake  to  state  the  amount  of  such  indebt- 
edness. ' 

It  is  clear  that  Crain  had  no  right  to  retain  this  money,  as 
against  the  creditor,  for  the  purpose  of  securing  himself  on 
any  liability  voluntarily  incurred  after  the  service  of  the  gar- 
nishee process.  He  would,  however,  be  entitled  to  retain 
enough  of  it  to  secure  the  payment  of  any  fees  due  or  to 
become  due  in  any  business  in  which  he  had  been  retained  by 
Cahill  as  an  attorney  before  the  process  was  served.  This  is 
the  fair  construction  of  the  instrument  given  by  Crain  to 
Cahill.  But  this  right  would  not  extend  to  business  in  which 
the  retainer  was  subsequent  to  the  service  of  process,  or  to 
business  which  might  arise  afterward,  in  which  Crain  claimed 
fees  merely  by  virtue  of  a  prior  general  retainer.  It  would 
be  a  fraud  upon  creditors  to  permit  a  debtor  to  place  his  pro- 
perty beyond  their  reach,  by  depositing  it  with  an  attorney  to 
be  held  nominally  for  future  services  to  be  rendered  in  what- 
ever litigation  the  debtor  might  be  engaged.  The  attorney 
could  hold  it  only  to  secure  payment  to  himself  for  such  ser- 
vices as  he  had,  expressly  or  by  implication,  agreed  to  render 
before  the  creditor  had  established  his  lien. 

Applying  these  principles,  which  hardly  admit  of  eontro 
versy,  to  the  answer  of  Crain,  we  do  not  j^erceive  .that  the  Cir- 
cuit Court  erred  in  its  judgment.  Besides  the  $1030.00  speci- 
fied in  the  receipt,  Crain  had  collected  for  Cahill  two  notes 
amounting  to  $147.57,  over  the  cost  of  collection.  Against 
this  sum  he  claims  a  set-off'  of  $100.00  for  expenses  incurred 
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in  the  business  of  Caliill,  w'ithout  stating  the  mode  in  which 
tliey  had  been  incurred.  He  further  states  that  lie  liad  re- 
ceived one  hundred  dollars,  fees,  but  does  not  know  precisely 
upon  what  business  done  by  him  forCahill  it  had  been  applied. 
He  also  says  that  Cahill  is  involved  in  both  criminal  and  civil 
litigation,  ffrowinff  out  of  business  in  which  Grain  had  been 
retained  as  his  attorney  long  before  the  service  of  the  garni- 
shee process,  and  that  he  cannot  state  what  fees  were  due  him 
for  services  already  rendered,  having  had  no  settlement  with 
Cahill,  nor  what  services  he  might  thereafter  be  called  upon  to 
perform,  nor  what  the  fees  therefor  would  be. 

We  cannot  but  res^ard  this  answer  as  evasive.  It  was  the 
duty  of  the  appellant  to  state  what  sum,  in  his  opinion,  his 
past  services  were  worth,  and  what  would  be  a  proper  fee  for 
such  services  as  he  had  placed  himself  under  obligation  to 
render,  and  the  court  would  allow  him  to  retain  in  his  hands 
a  reasonable  compensation  therefor.  If  he  was  defending  Ca- 
hill under  an  indictment,  by  virtue  of  a  retainer  prior  to  the 
garnishee  process,  the  court  would  have  allowed  a  reasonable 
fee,  not  only  for  what  had  been  done,  but  for  what  it  would  be 
his  duty  to  do,  and  might  have  assumed,  in  his  favor,  that  the 
case  would  be  brought  to  trial.  So,  also,  of  the  civil  suit. 
But  the  answer  furnished  no  data  upon  which  the  court  could 
decide  that  the  fees,  in  any  contingency  within  the  range  of 
the  retainer,  M'ould  amount  to  the  sum  in  Crain's  hands.  If, 
by  such  an  answer,  he  could  retain  $1,100  from  creditors,  he 
might  retain  ten  times  that  sum. 

Upon  this  answer,  what  was  the  proper  jrdo;meut?  In 
McCoy  v.  Williams,  1  Gilm.  591,  a  ease  iit;t  unlike  this  in 
principle,  this  court  said  :  "  When  a  garnishee  is  once  charged, 
either  by  proof  or  by  his  own  admission  and  answer,  he  must 
show  enough  to  discharge  himself,"  referring  to  other  authori- 
ties. Applying  that  rule,  the  court  held,  in  that  case,  where  a 
garnishee  set  up  his  liability  on  an  appeal  bond  which  he  had 
-siirned  as  security  for  the  debtor,  and  on  which  judgment  had 
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been  recovered,  as  the  answer  did  not  show  the  bond  to  have 
been  signed  prior  to  the  garnishment,  the  claim  to  set-ofi  the 
liability  under  it  must  be  disregarded.  In  this  case.  Grain's 
answer  charges  hira  with  a  sum  of  money,  against  which  he 
claims  a  set-off,  but  does  not  show  to  what  extent,  or  state  any 
facts  from  which  the  court  could  determine  the  amount.  Un- 
der these  circumstances,  the  court  rendered  a  judgment  against 
him,  which  still  left  a  balance  in  his  hands  of  about  $700, 
thereby  assuming  that  the  unsettled  fees  claimed  by  him, 
without  specification  of  their  amount,  would  be  sufficiently 
covered  by  that  sum.  We  are  not  prepared  to  say  that  on 
this  answer  the  judgment  was  not  correct.  The  answer  was 
vague  and  evasive,  and  the  court  construed  it,  as  was  proper, 
most  strongly  against  the  respondent.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Geoege  Purinton  et  al. 

V. 

The  Nortiier]^  Illinois  Eailroad  Company. 

1.  Parol  evidence-  -to  vary  a  contract.  A  written  con  tract  between  parties  nust 
Bpeak  for  itself.  It  cannot  be  enlarged  or  diminished  in  its  terms,  by  parol  evi- 
dence.   A  contract  cannot  rest  pjirtly  In  writing  and  partly  in  parol. 

2.  Conveyances— ombijruity.  Where  the  premises  in  a  deed  are  so  described 
that  they  cannot  be  identified,  the  conveyance  is  void. 

3.  But  where  the  grantee  has  gone  into  possession,  and  the  parties  have  given 
a  construction  to  their  contract,  by  the  manner  in  which  they  have  executed  it, 
the  objection  of  uncertainty  would  be  removed. 

4.  If  a  vendor  gives  a  bond  for  a  deed  for  ten  acres,  part  of  one  hundred  and 
ilxty  acres,  without  any  other  designatien  of   the    particular  portion,  such  a 

28—40x11  I  Li.. 
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contract  would  be  inoperative  for  want  of  certainty,  nor  could  the  purchaser,  or  a 
stranger  to  the  contract,  do  any  act  by  which  the  uncertainty  could  be  aided  or 
removed. 

5.  But  if  the  vendor  and  vendee  were  to  select  the  number  of  acres,  and  sepa- 
rate them  from  the  remainder,  and  the  purchaser  were  permitted  to  enter  into 
the  same,  make  improvements  thereon,  and  to  hold  possession,  the  contract  would 
thereby  be  so  far  executed  as  to  remove  the  uncertainty,  and  a  court  of  equity 
would  compel  the  execution  of  a  deed. 

Appeal  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  Benjamin  E.  Sheldon,  Judge,  presiding. 

The  facts  appear  in  the  opinion. 

Messrs.  Turner  &  Neff,  for  the  appellants, 

Messrs.  Burchard,  Barton  &  Barnum,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  court : 

This  was  a  suit  in  equity,  brought  by  the  Northern  Illinoia 
Eailroad  Company,  in  the  Stephenson  Circuit  Court,  against 
George  Purinton  and  Abraham  T.  Green.  It  appears  that  on 
the  3d  of  May,  1861,  the  company,  then  being  engaged  in  con- 
structing their  road  from  Freeport  to  Savanna,  were  desirous 
of  running  it  over  the  N.  E.  of  the  K  E.  31,  T.  27  N.  E.  8  E., 
and  for  that  purpose  entei'ed  into  an  agreement  with  appel- 
lants to  acquire  the  right  of  way  over  this  land.  The  obli- 
gation which  appellants  then  executed,  recites  that,  in  consid- 
eration of  the  company  having  undertaken  to  build  their  road, 
and  in  consideration  of  one  dollar,  and  building  a  side  track 
on  some  portion  of  the  tract,  bound  themselves  to  convey  to 
the  company  the  right  of  way,  eighty  feet  wide,  across  this 
tract  of  land.  Thej''  also  licensed  and  empowered  the  com- 
pany to  enter  u}:)on  and  hold  possession  of  the  strip  of  land, 
tor  the  purpose  of  constructing  their  road  over  the  same,  upon 
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making  such  tender ;  but  it  declares  that  tlie  contract  slionld 
be  void  and  of  no  effect,  unless  the  price  should  be  paid  or 
tendered  within  one  year  from  that  date. 

The  company  proceeded  to  locate  and  construct  their  road 
and  a  side  track  over  this  piece  of  land,  within  one  year  from 
the  date  of  the  contract.  The  bill  alleges  that  Purinton  gave 
possession  to  the  company  immediately  after  the  agreement 
was  made,  and  that  they  were  ready  to  pay  the  one  dollar 
specified  in  the  contract,  and  that  they  had  tendered  the  same 
before  filing  their  bill;  that  on  the  8th  day  of  April,  1863, 
Purinton  had  brought  an  action  of  ejectment  for  the  recovery 
of  this  strip  of  land  ;  that  the  company  had  demanded  a  deed, 
but  that  was  refused. 

Appellants  answered  and  insisted  that  the  true  considera- 
tion for  makino;  the  contract  was  not  the  building'  the  road 
from  Freeport  to  Savanna,  and  the  construction  of  a  side  track, 
but  was  the  sum  of  one  dollar,  and  filling  np  a  sluice  on  the 
westerly  side  of  the  line  of  the  road  on  the  land,  so  as  to  be 
level  with  the  embankment  of  the  road,  and  the  further  agree- 
ment to  lay  a  side  track  on  the  land.  The  answer  denies  that 
the  company  had  paid  the  money,  filled  the  sluice  or  laid  the 
side  track.  They  admit  that  a  doulile  track  had  been  laid, 
and  that  the  railroad  was  completed  from  Freeport  to  Savanna. 
They  deny  that  Purinton  gave  possession  of  the  land  to  tlic 
company,  but  admit  that  he  permitted  them  to  construct  their 
road  over  this  land.  They  offer  to  convey  the  land  upon 
which  the  road  is  situated,  if  the  company  will  fill  up  and 
grade  the  sluice,  and  build  the  side  track,  as  they  insist  it 
was  agreed.  They  admit  the  commencement  of  the  action  of 
ejectment ;  and  insist  upon  a  forfeiture  of  the  contract. 

The  first  question  which  we  propose  to  consider,  is,  whether 
the  verbal  agreement  or  understanding  alleged  to  have  been 
made  when  the  written  agreement  was  entered  into,  is  binding. 
Appellants  both  testify,  that  it  was  the  agreement  by  Smith; 
the  agent  of  the  company,  that  they  were  to  fill  the  sluice,  but 
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he  refused  to  pnt  it  in  the  agreement,  but  said  he  would  fill  it  up 
to  the  satisfaction  of  Purinton.  In  the  case  of  Smith  v.  Price,  39 
111.  28,  it  was  held  that  a  written  contract  between  parties  must 
speak  for  itself,  and  that  it  cannot  be  enlarged  or  diminished 
in  its  terms,  b}'  parol  evidence ;  that  it  cannot  rest  partly  in 
wn-iting  and  partly  in  parol.  And  it  was  there  held  that  a 
parol  reservation  of  fruit  trees  in  a  nursery,  on  land  sold  by  a 
written  agreement  was  void,  and  a  court  of  equity  would  res- 
train the  vendor  from  removing  them.  This  case  falls  fully 
within  that,  and  must  be  governed  by  it.  The  parol  agreement 
to  fill  the  sluice  was  not  binding  on  the  company,  whether  or 
not  it  was  on  Smith,  the  agent. 

It  is  insisted,  that  this  contract  is  too  undetiuite  and  uncer- 
tain in  its  description  of  the  land,  to  be  enforced.  There 
might  be  force  in  this  objection  if  it  were  not  that  the  company 
had  gone  into  ppssession  and  constructed  their  road  with  the 
permission  of  appellants.  By  letting  the  company  into  pos- 
session, the  parties  locate  the  eighty  feet  strip  through  this 
piece  of  ground.  They  give  a  construction  to  the  agreement, 
by  the  manner  in  which  they  have,  in  part,  executed  it.  If 
a  vendor  gives  a  bond  for  the  conveyance  of  ten  acres,  part  of 
one  hundred  and  sixty  acres,  or  other  larger  tract,  without  any 
other  designation  of  the  particular  portion,  such  a  contract 
would  no  doubt  be  inoperative  for  want  of  certainty,  nor 
could  the  purchaser  or  a  stranger  to  the  contract  do  any  act  by 
which  that  uncertainty  could  be  aided  or  removed.  But  if 
the  vendor  and  vendee  were  to  select  the  number  of  acres  and 
separate  them  from  the  remainder,  and  the  purchaser  were 
permitted  to  enter  into  the  same,  make  improvements  thereon, 
and  to  hold  possession,  the  contract  would  thereby  be  so  far 
executed  as  to  remove  the  uncertainty,  and  a  court  of  equity 
would  compel  the  execution  of  a  deed.  By  permitting  the 
purchaser  to  hold  possession,  and  to  make  lasting  and  valuable 
'mprovements,  the  vendor  is  estopped  from  urging  the  uncer- 
tainty of  his  obligation.     And  this  fully  accords  with  the  case 
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of  Slihley  v.  Spencer,  4  Gilni.  583.  In  tliat  case,  the  parties 
had  located  one  tract  of  the  land,  but  had  failed  to  locate 
the  other;  and  the  court  decreed  a  specific  performance  of 
the  contract  so  far  as  the  parties  had  located  the  one  by  pos- 
session and  improvement,  etc.,  but  dismissed  the  bill  as  to  the 
other,  where  they  had  failed  in  any  manner  to  determine  its 
Jocation. 

It  is  true,  appellants  deny  that  Purinton  ever  put  the  com- 
pany into  possession,  but  they  admit  that  he  permitted  them 
to  proceed  to  locate  and  construct  their  road  at  that  jjlace. 
"We  are  at  a  loss  to  perceive  a  distinction  between  the  two 
acts.  What  he  permitted  the  company  to  do,  without  object- 
ion, amounted  to  putting  them  into  possession,  as  fully  as  if 
he  had  personally  gone  on  the  land,  and  formally  said  to  them 
that  he  invested  them  with  possession  ;  he  admits  that  he  per- 
mitted them  to  go  on  it  and  construct  their  road.  Having 
done  so,  it  only  remained  to  ascertain  the  boundaries,  and  thus 
describe  it  in  a  deed  when  one  should  be  executed. 

It  is  urged  that  the  company  have  failed  to  construct  a 
side-track  as  they  agreed  ;  and  failing  to  perform  this  condi- 
tion of  the  agreement,  they  are  not  entitled  to  a  deed.  Aj> 
pellants  insist  that  the  company,  instead  of  a  side-track,  have 
constructed  a  double  main  track.  There  is  no  evidence  from 
which  we  can  ascertain  the  difference  between  a  side-track 
and  one  of  the  ways  constituting  a  part  of  the  double  track. 
We  apprehend  that  which  ever  way  is  most  used  becomes  the 
main  track,  and  that  the  one  less  used  is  the  side-track.  If 
there  is  any  material  difference  in  their  structure,  the  evidence 
in  the  record  fails  to  disclose  it.  We  must,  therefore,  conclude 
that  the  company  had  performed  this  condition  in  the  agree- 
ment. 

We  now  come  to  the  question  whether  time  for  the  payment 
of  the  one  dollar  as  a  part  of  the  consideration  for  the  con- 
veyance, was  of  the  essence  of  the  contract.  That  the  parties. 
had  the  right  to  make  it  essential,  and  the  validity  of   the 
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agreement  to  turn  upon  performance  on  the  very  da)'^,  there 
can  be  no  question. 

Even  if  it  were  conceded  that  the  construction  of  this  con- 
tract required  that  time  should  be  regarded  as  of  its  essence, 
it  is  necessary  to  determine  what  the  parties  expected  to  be, 
and  contracted  should  be,  done  within  the  specified  period. 
Tt  w^as  the  performance  by  the  company  of  those  things  w^hich 
they  had  undertaken  to  do.  The  first  thing  was  the  under- 
takino;  to  build  their  railroad,  and  the  building^  of  a  side-track 
to  their  road  on  some  portion  of  the  land,  and  to  pay  the  sum 
of  one  doHar  to  Pnrinton.  It  would  seem  from  the  ajjree- 
ment,  that  the  real  and  substantial  acts  to  be  performed  were 
the  entering  upon  the  construction  of  the  road,  and  the  build- 
ing of  the  side-track.  And  this  the  company  have  done,  and 
of  which  there  is  no  complaint,  and  can  be  none,  as  Pnrinton, 
who  owned  the  land,  permitted  the  company  to  take  posses- 
sion for  the  purpose.  It  therefore  appears  that  appellees  have 
performed  the  material  parts  of  their  agreement  within  the 
limited  period. 

The  agreement  provides,  that  when  the  con)pany  shall  ten- 
der the  price,  they  shall  be  permitted  to  eiter  upon  and  hold 
possession  of  the  right  of  way.  It  appears  that  appellant 
waived  the  tender  of  the  one  dollar  before  taking  possession, 
as  he  permitted  them  to  enter  and  construct  their  road  and  the 
side-track.  And  having  waived  the  payment  of  the  money, 
even  if  it  were  in  this  case  regarded  as  material  by  the  parties, 
and  permitted  the  company  to  construct  their  road  and  other 
improvements  on  the  land  under  the  agreement,  it  would  be  in- 
equitable to  permit  appellant  to  declare  the  contract  forfeited 
until  he  should  first  make  a  reasonable  demand  of  its  perform- 
ance, and  there  should  be  a  refusal  to  perform.  In  this  case, 
no  such  demand  was  made,  and  the  company  having  offered 
pay  the  money,  are  entitled  to  a  specific  performance  of  the 
agreement.      The  decree  of   the    court    below    is    therefore 

iffirmed. 

Decree  affirmed. 
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James  I.  Mulford  et  al. 

by  S.  A.  Hagerty,  tlieir  next  fiiend. 

-y. 

Albert  Stalzenback  et  al. 

1.  Judgments— U'fteM  vdlii,.  If  a  court  has  jurisdiction  of  the  parties  aad  subject 
matter  of  the  controversy,  no  error  can  render  the  judgment  void. 

2.  Same— ^/len  void— want  of  jurisdiction.  When  the  jurisdiction  over  the 
person  or  subject  matter  does  not  exist,  the  judgment  is  a  nullity. 

3.  Guardian  and  "watid— jurisdiction  of  the  Circuit  Court  to  order  sale  of 
ward's  land.  In  an  application  by  a  guardian  to  the  court  for  leave  to  sell  hia 
ward's  real  estate,  enough  must  appear,  either  in  the  application  or  the  order,  or 
somewhere  upon  the  face  of  the  proceediugs,  to  call  upon  the  court  to  proceed 
to  act,  and,  where  that  does  appear,  then  the  court  has  properly  acquired 
jurisdiction. 

4.  It  is  not  necessary  that  it  should  appear  that  the  court  of  probate  had,  prior 
to  the  application  to  sell  the  land,  ordered  and  directed  the  guardian  to  provide 
for  the  support  and  education  of  his  ward,  before  the  Circuit  Court  could  act 
upon  an  application  for  the  sale  of  real  estate. 

5.  The  Circuit  Court,  on  an  application  to  sell  the  real  estate  of  a  minor,  is 
only  required  to  ascertain  that  the  personal  estate  had  been  faithfully  applied  and 
exhausted. 

6.  SA}iE— judgment  cannot  be  attached  collaterally.  Where  a  court  has  jurisdiction, 
no  matter  how  erroneously  it  may  have  decided  on  the  facts,  its  action  cannot  be 
drawn  in  question  in  any  collateral  proceeding. 

7.  Same— riff?ite  of  innocent  purchasers.  Although  a  guardian  may  have  mis-appro- 
priated the  funds  derived  from  the  sale  of  his  ward's  lands,  and  been  faithless  to 
his  trust,  yet  an  innocent  purchaser,  at  a  sale  by  him  under  a  competent  order 
of  a  court  having  jurisdiction  of  the  subject  matter  and  of  the  persons,  cannot 
be  prejudiced  thereby.  The  order  of  the  court,  not  being  void,  the  purchaser 
under  it  cannot  be  disturbed  in  the  title  he  has  acquired. 

8.  OPENiNa  DECREE-^u'/ien  Only  constructive  service  is  had.  When  a  defendant 
in  chancery,  who  is  served  by  publication,  and  has  been  defaulted,  and  a  decree 
rendered  against  him,  petitions  the  court  to  be  allowed  to  come  in  and  answer, 
It  is  erroneous  to  vacate  the  decree  on  such  application.  The  statute  simply 
requires  that,  notwithstanding  the  decree,  the  defendant  thus  r ituated  shall 
be  heard. 
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9.  Although  a  technical  error  may  have  been  committed,  by  vacating  a  decree 
on  the  application  of  a  non-resident  defendant,  yet,  if  no  injury  is  inflicted  upon 
any  one,  the  proceedings  will  not  be  reversed  and  set  aside  therefor. 

10.  Judicial  sales— pM»"c7taser  not  hound  to  look  beyond  the  decree.  It  is  the 
rule  in  this  State  that  a  purchaser  under  a  judicial  sale  is  uot  bound  to  look 
beyond  the  decree,  when  executed  by  a  conveyance,  nor  go  further  back  than  the 
order  of  court,  when  the  facts  necessary  to  give  the  court  jurisdiction,  appear  on 
the  face  of  the  record. 

11.  A  purchaser  at  a  guardian's  sale  is  not  responsible  for  the  order  of  the 
court  in  appropriating  the  money  realized  from  the  sale. 

12.  While  guardians'  sales  should  be  closely  scrutinized,  yet,  if  it  should  be 
made  to  appear  on  such  scrutiny  that  the  substantial  requirements  of  the  law 
have  been  observed  and  pursued,  persons  claiming  under  such  proceedings  have 
a  right,  and  it  is  the  policy  of  the  law,  no  less  than  the  dictates  of  Justice,  that 
protection  should  be  afforded  them. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  -was  a  proceeding  in  chancerj'^,  by  original  bill,  filed  by 
the  heirs  of  Edward  A.  Mulford,  by  their  next  friend,  against 
the  defendants  in  error,  and  others,  to  set  aside  conveyances 
of  real  estate,  founded  upon  certain  proceedings  of  the  Cook 
county  Circuit  Court,  on  an  application  of  Catharine  Mul- 
ford, guardian  of  the  plaintiffs  in  error,  for  a  decree  autho- 
rizing her  to  sell  lands  of  her  wards,  under  the  statute. 

On  the  hearing  of  the  cause,  on  the  4th  of  December,  1864, 
the  court  rendered  a  decree  dismissing  thfe  complainants'  bill 
as  to  the  defendants  in  error,  for  want  of  equity.  The  case  is 
brought  to  this  court  by  writ  of  error. 

The  record  is  very  voluminous,  and  it  is  considered  inex- 
pedient to  incumber  these  reports  with  au  elaborate  statement 
of  the  facts. 

Sufficient  facts  appear  in  the  opinion  for  an  understanding  of 
the  decision. 

Mr.  U.  F.  Llndeb,  and  Messrs.  Mooke  &  Caulfield,  for  the 
plaintiffs  in  error. 
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Messrs.  Garrison  &  Blanchakd,  for  the  defendant  in  error, 
Albekt  Stalzenback. 


Messrs.  Hebvey,  Anthony  &  Galt,  for  the  defendant  in 
error,  William  Bbadley  Hendershott. 

Mr.  Chief  Justice  JBreese  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery,  in  the  Cook  Circuit  Court,  hy 
James  J.  Mulford  and  the  other  heirs-at-law  of  Edward  A. 
Mulford,  deceased,  to  set  aside  certain  deeds  made  by  the 
guardian  on  a  sale  of  the  lands  belonging  to  the  complainants 
when  they  were  minors,  under  an  order  of  court,  on  the  alle- 
gation that  the  decree  was  procured  by  fraud,  and  that  it  was 
not  necessary  to  sell  the  lands,  and  that  the  Circuit  Court 
making  the  order  of  sale,  had  no  jurisdiction. 

On  iinal  hearing,  the  bill  was  dismissed.  On  appeal  here, 
this  dismissal  of  the  bill  is  assigned  as  error. 

The  plaintiffs  in  error  make  these  points :  First,  that  the 
decree  directing  the  sale  of  the  lands  was  not  only  erroneous, 
but  absolutely  void,  there  being  no  averment  or  proof  that  the 
guardian  had  power,  under  the  direction  of  the  Court  of 
Probate,  to  superintend  the  education  and  nurture  of  the 
wards,  and  no  averment  or  proof  in  the  record,  that  tiie 
guardian  had  been  ordered  or  directed  by  the  Probate  Court 
to  pay  out  the  money  of  the  wards  for  their  support  and  edu- 
cation ;  and  second,  that  the  decree  directing  the  sale,  required 
the  same  to  be  for  one-fourth  cash,  and  the  balance  in  one,  two 
and  three  years,  with  interest,  payable  annually,  and  that  the 
deferred  payments  should  be  secured  by  notes  and  mortgages 
on  the  real  estate  thus  sold,  and  no  such  notes  and  mortgages 
were  taken  b}'  the  guardian. 

In  support  of  the  first  point,  the  case  of  Loyd  et  al.  v.  if/rt- 
lone  et  al.^'i?j  111.,  43,  is  referred  to.  That  was  an  original 
bill  filed  by  infants  attacking  a  deci'ee  under  which  the  lands 
89—46™  III. 
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nad  been  sold,  and  impeaching  it,  on  the  allegation  that  all  the 
pn^eeedings  by  the  guardian  anterior  to  the  application  for  the 
sale  of  the  lands,  and  the  application  for  the  sale,  were 
collusive,  and  designed  to  injure  the  infants,  and  to  deprive 
them  of  their  inheritance,  and  that  no  necessity  existed 
for  converting  their  land  into  money  for  their  support  and 
education,  and  that  the  guardian,  in  procuring  the  order 
of  sale,  was  actuated  by  improper  motives  to  injure  them. 
That  bill  impeached  the  decree  for  the  sale  of  the  land,  and  to 
which  the  guardian  was  made  a  defendant  with  the  purchaser 
under  his  sale.  Here  the  guardian  is  not  a  party,  and  the  bill 
attacks  collaterally,  only,  the  decree  of  sale  obtained  by  the 
guardian,  alleging  a  want  of  jurisdiction  in  the  Circuit  Court 
to  order  the  sale. 

If  the  Circuit  Court  had  jurisdiction,  but  proceeded  errone- 
ously, this  bill  cannot  be  entertained.  The  rule  is,  if  a  court 
has  jurisdiction  of  the  parties  and  subject  matter  of  the  con- 
troversy, and  the  party  against  whom  the  judgment  is  rendered 
has  had  either  actual  or  constructive  notice  of  the  pendency  of 
the  suit,  no  error  can  render  the  judgment  void ;  but  when  the 
jurisdiction  over  the  person  or  subject  matter  does  nut  exist, 
the  judgment  is  a  nullity.  Buchnaster  v.  Carlin^  3  Scam. 
104;  Swiggart  v.  Hcwler,  4  ib.  364;  Rockwell  y.  Jones,  21 
111.  279;  Wimberly  v.  Hurst,  33  ib.  166  ;  White  v.  Jones,,?>^ 
ib.  160. 

The  question,  then,  is,  had  the  Circuit  Court  of  Cook  county 
jurisdiction  of  the  application  of  the  guardian  to  sell  these 
lands,  and  of  the  persons  of  these  infants  ? 

Section  10,  ch.  47,  Rev.  Stat.,  provides  that  the  Circuit  Court 
may,  for  just  and  reasonable  cause,  being  satistied  that  the  guar- 
dian has  faithfully  applied  all  the  personal  estate,  order  the  sale 
of  the  real  estate  of  the  ward,  on  the  application  of  the  guardian 
by  petition  in  writing,  stating  the  fticts,  and  having  given  notice 
to  all  persons  concerned,  of  such  intended  application,  in  some 
public  newspaper  printed  in  this  State,  or  by  setting  up  written 
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notices  in  three  of  the  most  public  places  in  the  county,  at 
least  three  weeks  before  the  sitting;  of  the  court.  Such  order 
maj  enable  the  guardian  to  sell  and  convey  the  real  estate 
for  the  support  and  education  of  the  ward,  or  to  invest 
the  proceeds  in  other  real  estate.  The  court,  in  such  order, 
shall  direct  the  time  and  place  of  sale,  the  notice  thereof  to  be 
given,  and  may  direct  the  sale  to  be  made  on  reasonable  credit, 
and  require  such  security  of  the  guardian  and  purchaser  as 
the  interest  of  the  ward  may  require.  It  shall  be  the  duty 
of  the  guardian  making  such  sale,  as  soon  as  may  be,  to 
make  return  of  such  proceedings  to  the  court  granting  the 
order,  which,  if  approved  by  the  court,  shall  be  recorded,  and 
shall  vest  in  the  purchaser  or  purchasers  all  the  interest  the 
ward  had  in  the  estate  so  sold.     Scates'  Comp.  552. 

We  have  compared  the  petition  and  proceedings  of  the 
Circuit  Court,  in  this  case,  with  those  brought  before  the  court 
in  Young  etal.  v.  Loraiti  et  al.,  11  111.  624,  where  the  same 
question  of  jurisdiction  was  raised,  and  find  no  substantial 
difference  between  them.  They  are  for  all  the  purposes  of 
this  question,  identical ;  and  as  it  was  there  held,  that  as  suffi- 
cient appeared  to  set  the  court  to  work,  therefore,  the  jurisdic- 
tion  was  established.  The  rule  is,  that  enough  must  appear, 
either  in  the  application  or  the  order,  or  at  least  somewhere 
upon  the  face  of  the  proceedings,  to  call  upon  the  court  to 
proceed  to  act,  and  when  that  does  appear,  then  the  court  has 
properly  acquired  jurisdiction.  It  cannot  be  held  to  be  a 
jurisdictional  fact,  that  the  court  of  probate  had,  prigr  to  the 
application  to  sell  the  land,  ordered  and  directed  the  guardian 
to  provide  for  the  support  and  education  of  his  wards,  and 
that  it  must  so  appear  to  the  Circuit  Court,  for  the  section 
quoted  contains  no  such  provision.  The  Circuit  Court,  on  the 
application,  was  only  required  to  ascertain  that  the  personal 
estate  had  been  faithfully  applied  and  exhausted.  In  the  case 
of  Loyd  V.  Malone,  supra,  it  is  nowhere  said  or  suggested,  that 
the  absence  of  an  order  of  the  Probate  Court,  requiring  the 
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guardian  to  provide  for  the  support  and  education  of  his 
wards,  deprived  the  Circuit  Court  of  jurisdiction.  This  court 
did  say  the  guardian  had  no  right,  on  his  mere  motion,  to  ask 
for  such  an  order,  without  having  been  moved  so  to  do  by  an 
order  of  the  Probate  Court ;  but  that  was  a  case  where  the 
original  decree  of  sale  was  directly  attacked  and  impeached, 
and  more  was  said  than  the  points  in  the  case  demanded.  No 
reference  was  made,  in  that  case,  to  the  views  presented  by 
this  court  in  Young  v.  Lorain,  supra,  on  which  tliis  case  de- 
pends, and  by  which  it  must  be  governed,  as  it  is  like  it  in  all 
essentials.  We  must  hold,  then,  on  the  authority  of  that  case, 
the'Circuit  Court  had  jurisdiction  of  the  subject  matter,  and 
of  the  persons  of  the  wards,  no  question  being  made  about 
that ;  and  that  all  the  court  proceedings  were  regular  and  in 
compliance  with  the  statute,  is  apparent.  The  court  also,  as 
appears,  confirmed  the  sale,  on  the  report  of  the  guardian  of 
her  proceedings ;  and  it  fully  appears  the  court  did  not  grant 
the  application  to  sell,  until  after  a  refei'ence  to  the  Master  and 
a  report  of  the  facts  to  justify  it,  made  by  him  to  the  court.  The 
court,  then,  having  jurisdiction,  no  matter  how  erroneously  it 
may  have  decided  on  the  facts,  its  action  cannot  be  drawn  in 
question  in  this  bill,  or  in  any  collateral  proceeding.  Wim- 
herly  v.  Hurst,  supra  j  Iverson  v.  Lowoerg,  26  111.  179 ;  Goudy 
V.  Hall,  30  ib.  109. 

There  being  no  evidence  of  fraud  in  obtaining  the  order  of 
sale,  but  every  step  regular,  all  evidence  that  there  was  no 
necessity  for  the  sale  of  the  lands  is  shut  out  by  the  order 
of  the  court  finding  such  necessity  existed.  That  order  is 
conclusive  on  that  fact,  until  reversed  in  a  proper  mode.  It 
cannot,  in  this  proceeding,  be  made  the  subject  of  inquiry. 

The  second  point  made,  arraigns  the  conduct  of  the  guar- 
dian, who  is  not  a  party  to  the  suit,  charging  a  departure  from 
the  order  of  the  court  on  making  the  sale,  that  notes  and 
mortgages  on  the  land  sold  should  be  taken. 
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It  appears  the  sale  was  at  the  appointed  time,  after  due 
notice,  and  that  the  land  sold  for  its  value.  The  purchaser, 
Heudershott,  who  bid  off  ten  aci'es,  paid  down  one-fourth  of 
the  purchase  money,  and  executed  his  notes  for  the  balance,  to 
be  paid  in  one,  two  and  three  years,  with  the  stipulated  inte- 
rest, and  to  secure  the  payment,  executed  a  mortgage  on  the 
land,  not  to  the  guardian,  but  as  a  matter  of  convenience,  as 
her  attorney  testified,  to  one  J.  M.  Banks;  which  mortgage 
and  notes  secured  thereby,  were  promptly  paid  by  Hender- 
shott,  and  satisfaction  thereof  entered  of  record.  Here  was  a 
literal  compliance  with  the  order  of  the  court,  and  with  the 
statute,  as  the  mortgage  was  given  "on  the  land  sold"  and 
purchased,  and  afterwards  fully  satisfied,  so  that  there  is  no 
just  ground  of  complaint  on  that  score.  The  purchase  money 
was  secured  under  the  forms  of  the  order  and  of  the  statute, 
and  fully  paid  to  the  guardian.  It  may  be,  the  guardian  has 
misappropriated  it,  and  has  been  faithless  to  her  trust ;  but  an 
innocent  purchaser,  at  a  sale  by  her,  under  a  competent  order 
of  a  court  having  jurisdiction  of  the  subject  matter  and  of  the 
persons,  cannot  be  prejudiced  thereby.  The  order  of  the 
court  not  being  void,  the  purchaser  under  it  cannot  be  dis- 
turbed in  the  title  he  has  acquired  under  it.  Weitier  v.  IJeints, 
17  111.  259  ;  Chesnut  v.  Matsh,  12  ib.  173 ;  Rockwell  v.  JoneSy 
21  ib.  279;  Horton  v.  Critchfield,  18  ib.  133;  McJiltoriY. 
Love,  13  ib.  486. 

The  action  of  the  court  is  also  questioned,  in  vacating  the 
decree  against  Hendershott,  on  his  affidavit,  and  permitting 
him  to  come  in  to  plead,  answer  or  demur,  to  the  bill  in  this 
cause.  This  court  held,  in  Baker  et  al.  v.  Backus'  Admr,  32 
111.  94,  it  was  erroneous  on  such  applications,  to  vacate  the 
decree;  that  the  statute  (§  15)  did  not  go  to  that  extent,  but 
only  allowed  the  absent  defendant  who  had  been  defaulted, 
to  come  in  and  answer  on  payment  of  costs.  This  was  all 
that  was  permitted  in  this  case  ;  the  defendant  came  in  and 
answered,  and   though   a  technical   error  was  committed  by 
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vacating  the  decree,  yet  it  has  inflicted  no  injury  npon  any 
person,  and  the  proceedings  should  not  be  reversed  and  set 
aside  therefor. 

The  case  of  the  other  defendant  in  error,  Stalzenback, 
differs  from  that  of  Hendershott,  in  this,  that  he  is  an  innocent 
purchaser  without'  notice  of  any  irregularities  or  defects  in 
the  proceedings,  through  several  mesne  conveyances,  and  for 
a  valuable  consideration  paid. 

The  same  rules  of  law  will  apply  to  him  as  are  applicable 
to  his  co-defendant,  Hendershott.  Jurisdiction,  in  the  court 
being  established,  errors  in  the  proceedings  cannot  vitiate,  nor 
can  they  be  urged  collaterally,  against  such  purchaser.  No 
fraud  is  proved,  nor  is  there  any  ground  for  suspecting  it. 

It  is  the  rule,  in  this  State,  that  a  purchaser  under  a  judicial 
sale,  is  not  bound  to  look  beyond  the  decree  when  executed 
by  a  conveyance,  nor  go  further  back  than  the  order  of  court, 
where  the  facts  necessary  to  give  the  court  jurisdiction  appear 
on  the  face  of  the  record.  Buckrnaster  v.  Carlin^  supra.  And 
such  a  purchaser  at  a  guardian's  sale,  is  not  responsible  for 
the  order  of  the  court  in  appropriating  the  money  realized 
from  the  sale.  It  is  suflScient  for  him  to  see  there  was  an 
order  of  the  court  for  the  sale  of  the  land,  and  made  by  a 
court  having  jurisdiction  to  make  the  order.  Fitzgibboii  v. 
Lake,  29  III  178. 

"With  the  hardship  of  this  case,  so  far  as  theee  heirs  are 
concerned,  no  power  to  relieve  them  is  granted  to  us,  the 
record  presenting  nothing  to  which  exception  can  be  taken. 
It  may  be  they  have  been  defrauded  by  collusion  of  their 
mother,  their  natural  and  legal  guardian,  but  the  record  fails 
to  show  wherein,  and  in  the  absence  of  all  proof  of  it,  inno- 
cent purchasers,  who  have  paid  their  monej^  in  good  faith  for 
the  land  she  had  authority  to  sell,  and  did  sell  in  pursuance 
of  the  authority,  cannot  be  allowed  to  suffer.  While  it  is 
required  such  sales  shall  be  closely  scrutinized,  and  it  shall 
be  made  to  appear,   on   such   sci'utiny,   that   the   substantial 
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requirements  of  the  law  have  been  observed  and  pursued, 
persons  claiming  under  such  proceedings,  have  a  right,  and  it 
is  the  policy  of  the  law,  no  less  than  a  dictate  of  justice,  that 
protection  should  be  afforded  them. 

Perceiving  nothing  erroneous  in  the  record,  the  decree  dis- 
missing the  bill  must  be  affirmed. 

Decree  affirmed. 


Henry  A.  Mix 

V. 

Melville  Beach  et  al. 

L  Practice  in  chancery— no  summons  necessary  on  the  jUing  of  a  supplem.entai 
bUL  Upon  the  filing  of  a  supplemental  bill  in  chancery  it  is  not  necessary 
under  our  practice,  that  a  summons  should  issue,  nor  an  appearance  be  entered 
before  a  pro  confesso  order  can  be  entered. 

2.  Same— SUPPLEMENTAL  BILL — U  in  effect  but  an  amendment  of  tlie  original  biU. 
A  supplemental  bill  is  in  effect  but  an  amendment  by  which  new  matter,  wbicb 
has  transpired  since  the  filing  of  the  original  bill,  is  brought  into  the  case,  and 
it  forms  a  part  of,  and  is  tried  with  the  original  case. 

3.  It  is  not  error  to  require  a  defendant  already  In  court  by  service,  to 
answer  a  supplemental  bill,  and  on  his  failing  to  do  so,  to  render  a  decree  pro 
confesso  to  such  supplement. 

4.  Chancery— sp«ci/ic  performance— forfeiture.  As  a  general  rule,  there 
must  be  mutuality  in  agreements,  to  enable  the  parties  to  place  each  other  in 
default. 

6.  Where  a  vendor  gives  a  bond  for  a  deed  to  be  executed  upon  the  payment 
of  the  final  instalments,  and  time  is  of  the  essence  of  the  contract,  he  cannot 
declare  a  forfeiture  for  the  non-payment  of  the  last  instalment,  unless  he  himself 
has  a  title  and  is  in  a  condition  to  f  ulflll  his  obligation  by  making  a  deed. 

6.  Varttes— joinder  of.  In  a  suit  by  a  purchaser  of  land  for  specific  perform- 
ance, the  administrator  of  the  vendor  is  a  proper  party,  having  an  interest  Id 
holding  a  lien  upon  the  premises,  until  the  purchase  money  is  paid;  so,  also 
are  the  heirs  of  the  vendor,  for  they  may  have  been  bound  in  such  covenants  by 
the  agreement  of  sale  as  would  charge  their  Inheritance, 
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Writ  of  Error  to  the  Circuit  Court  of  Lee  county  ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

This  was  a  suit  of  chancery,  commenced  by  the  defendants 
in  error  in  the  Circuit  Court  of  Lee  county,  against  the  plain- 
tiff in  error,  and  Josiah  B.  Williams.  The  bill  alleges,  that 
on  the  16th  day  of  September,  1848,  Josiah  B.  Williams 
entered  at  the  laud  office  at  Dixon,  Illinois,  the  N.  W,  quarter  of 
section  35,  township  22  north,  range  11  east,  of  the  4th  P.  M., 
in  said  Lee  county,  with  other  tracts  of  land ;  that  on  the 
first  day  of  January,  1855,  Williams,  still  being  the  owner  of 
the  land,  sold,  or  agreed  to  sell,  the  same,  together  with  several 
other  tracts  of  land  in  the  counties  of  Lee,  Ogle  and  Winne- 
bago, to  Henry  A.  Mix  ;  on  the  twentieth  day  of  January,  1855, 
Mix  entered  into  a  written  contract  with  one  Jacob  W.  Thayer, 
whereb}^  he  agi-eed  to  sell  and  convey  the  land  to  Thayer  for 
the  sum  of  $1,600  ;  that  sometime  in  the  summer  or  fall  of  the 
same  year,  one  John  E.  Pearl  bought  the  land  of  Thayer  ;  that 
on  or  about  the  twentieth  day  of  September,  1855,  Thayer 
paid  Mix  for  the  land  the  said  sum  of  $1,600,  and  interest, 
whereby  he  fully  complied  with  the  conditions  of  the  contract 
on  his  part  ;  that  John  E.  Pearl,  who  had  so  bought  the  land, 
and  was  entitled  to  receive  a  deed  therefor,  was  indebted  to 
Mix  in  the  sum  of  $675  ;  that  in  order  to  secure  the  payment 
thereof,  it  was  arranged  between  Mix  and  Pearl,  that  instead 
of  receiving  a  deed  fur  the  land.  Mix  should  make  a  contract 
with  Pearl,  whereby  Pearl  should  receive  a  deed  for  the  land 
when  he  paid  the  $675,  with  interest  at  ten  ]K-r  cent,  per 
annum;  and  that  Pearl  agreed  to  pay  the  same  as  follows: 
$256  66,  December  20,  1855,  and  $418  34  December  20, 1856, 
upon  the  payment  of  which  Mix  agreed  to  convey  the  land 
to  Pearl,  in  accordance  with  the;  terms  of  a  written  contract 
entered  into  between  them. 

On  the  28th  day  of  September,  1855,  Pearl  assigned  thb 
contract  and  sold  his  interest  in  the  land  to  one  James  W. 


1867.]  •         Mix  l\  Beach  et  al.  313 

Statement  of  tbe  case. 

Johnston,  for  the  sum  of  $2,750,  and  received  full  payment 
therefor,  as  appears  by  a  written  assignment  indorsed  on  the 
back  of  the  contract. 

On  the  thirteenth  day  of  October,  1855,  Johnston,  by  writ- 
ten agreement  of  that  date,  bargained  and  sold  the  land  to 
Melville  Beach.  On  or  about  the  18th  day  of  October,  1855, 
Beach  entered  into  possession  of  the  land,  and  has  broken, 
fenced  and  put  it  under  cultivation,  and  has  continued  in  pos- 
session ever  since,  of  which  Mix  and  Williams  had  notice. 
That  the  improvements  made  upon  the  land  by  Beach  are 
worth  $800. 

James  W.  Johnston  died  February  23,  1856,  intestate, 
leaving  his  widow,  Margaret  Johnston,  (now  Margaret  Phelps,) 
and  Henry,  Harriet,  James  and  Adelia  Johnston,  together 
with  Edgar  Johnston,  infant  heir-at-law  of  his  estate ;  that 
Edgar  died  intestate,  September  3rd,  1857,  leaving  Margaret 
his  mother,  and  Henry,  Harriet,  James  and  Adelia,  his  brothers 
and  sisters,  and  heirs  at  law. 

Melville  Beach,  at  the  November  term,  1859,  of  the  Circuit 
Court  of  Lee  county,  filed  his  petition,  praying  that  a  convey- 
ance might  be  made  to  him,  and  at  the  same  term  it  was 
decreed  by  the  Court  that  the  Master  in  Chancery  should,  by  a 
proper  deed  of  conveyance,  convey  all  the  right,  title  and  inte- 
rest of  the  heirs  of  James  W.  Johnston,  in  the  land,  to  Beach, 
and  on  the  9th  of  February,  1860,  the  Master  in  Chancery,  in 
])ursuance  of  such  decree,  made,  executed,  and  delivered  to 
Beach  a  deed  for  the  premises.  Sometime  in  the  summer  of 
1860,  Williams  visited  Lee  county,  and  became  acquainted 
Avith  the  value  of  the  land,  and  the  improvements  made  there- 
on, and  refused  to  convey  the  same  to  Mix  or  his  assigns,  and 
Mix  refuses  to  convey  to  the  complainants  or  either  of 
them,  or  refund  the  money  they  have  paid  for  the  same.  This 
suit  was  brought  to  compel  a  performance  of  the  contract  on 
the  part  of  Mix,  which  resulted  in  a  decree  for  the  plaintiff 
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The  defendant  brings  the  cause  to  this  court,  and  asks  the 
decree  be  reversed. 


Messrs.  Edsall  &  Ckabtree,  for  the  plaintiff  in  error. 

Mr.  John  Y.  Eustace,  for  the  defendants  in  error. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 


The  defendants  in  error  filed  their  bill  in  the  Circuit  Court 
of  Lee  county,  in  January,  1861,  against  plaintiff  in  error  and 
Josiah  B.  Williams.  Plaintiff  in  error  answered,  to  which  there 
was  a  replication.  In  December,  1865,  and  before  a  hearing 
was  had,  complainants  obtained  leave,  and  filed  a  supplemen- 
tal bill.  A  rule  was  taken  upon  defendants  for  an  answer  to 
the  supplemental  bill,  but  none  was  filed  within  the  time  pre- 
scribed, and  it  was  taken  as  confessed.  Upon  filing  the  sup- 
plemental bill  no  summons  issued,  nor  was  there  any  appear- 
ance entered  to  it  before  the  pro  confesso  order  was  entered. 
This  is  assigned  for  error. 

According  to  the  ancient  and  strict  rules  of  English  chan- 
cery practice,  such  may  have  been  the  practice,  and  authori- 
ties may  no  doubt  be  found,  declaring  such  to  be  the  rule,  in 
some  of  the  States  of  the  Union,  where  that  practice  has  been 
adopted.  But  such  a  practice  has,  so  far  as  we  are  informed, 
never  obtained  in  this  State.  On  the  contrary,  where  the 
defendant  is  once  brought  into  court,  he  is  required  to  be. pre- 
sent and  take  notice  of  everj'  step  taken  in  the  progress  of  the 
cause.  And  a  supplemental  bill,  being  in  effect  but  an  amend- 
ment, by  which  new  matter  which  has  transpired  since  the 
tiling  of  the  original  bill  is  brought  into  the  case,  forms  a  part  of, 
and  is  tried  with  the  original  case.  And  no  greater  reason  is 
perceived  why  a  defendant  should  be  again  summoned  upon 
filing  a  supplemental  bill,  than  when  the  original  bill  is 
amended.     To  require  it,  would  involve  expense,  cause  deliy, 
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and  could  serve  no  useful  purpose.  No  necessity  exists  for  its 
adoption,  and  it  is  not  error  to  require  a  defendant  already  in 
court  by  service,  to  answer  a  supplementary  bill,  and  on  failing 
60  to  do,  to  render  a  decree  pro  confesso  to  such  supplement. 

It  appears,  from  the  record,  that  Mix  had  purchased  the 
land  in  controversy,  with  others,  from  one  Williams,  and  held 
a  contract  for  a  conveyance  of  each  quarter,  that  might  be 
selected  on  making  payment  as  provided.  Mix  subsequently 
sold  this  quarter  to  one  Thayer,  and  he  to  Pearl,  who  sold  to 
Johnston,  and  he  to  Beach.  Thayer,  having  paid  a  portion  of 
the  purchase  money  at  the  time  he  sold  to  Pearl,  surrendered 
his  agreement  for  a  conveyance  to  Mix,  who  gave  an  obliga- 
tion to  convey  directly  to  Pearl,  on  the  payment  of  $675, 
in  two  instalments,  one  of  which  was  paid,  and  the  other 
remained  unpaid.  The  obligation  for  a  conveyance  contains 
this  clause :  "  And  it  is  expressly  agreed  by  and  between  the 
parties,  that  a  non-fulfillment  on  the  part  of  said  Pearl,  in  any 
part  of  the  aforesaid  undertaking,  shall  operate  as  a  complete 
forfeiture  of  this  contract."  There  seems  to  be  no  question 
that  Beach  has  succeeded  to  all  of  Pearl's  rights  under  the 
agreement ;  and  that  he  went  into  and  held  possession  of  the 
premises.  It  does  not  appear  that  Pearl,  J<jhnston  or  Beacli, 
ever  paid  or  tendered  the  last  instalment ;  or  that  Mix  ever 
tendered  a  deed,  or  did  any  act  manifesting  any  intention  to 
treat  the  contract  as  rescinded  or  otherwise  at  an  end.  On  the 
other  hand,  it  does  appear  that  Mix  had  not  procured  a  con- 
veyance from  Williams  for  this  land,  or  was  in  a  condition  to 
convey,  until  after  this  suit  was  brought. 

On  the  part  of  plaintiff  in  error  it  is  claimed  that  there  was 
a  forfeiture  of  the  contract,  and  that  Beach  has  no  right  to 
insist  upon  its  enforcement.  It  is  true,  the  provision  for 
a  forfeiture  is  very  general  and  comprehensive.  But  the  ques- 
tion arises  whether  plaintiff  in  error  was  in  a  condition  to 
insist  upon  its  enforcement.  As  a  general  rule,  there  must  be 
mutuality  in  agreements  to  enable  parties  to  place  each  other 
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in  default.  Before  Mix  could  urge  that  the  holder  of  his  obli- 
gation was  in  default  on  the  last  payment,  he  should  have  been 
able  and  willing  if  required,  to  comply  with  his  part  of 
the  agreement.  Had  it  been  an  intermediate  instalment,  it 
might  have  presented  a  different  question.  But  why  should 
Beach  pay  his  money  to  Mix,  when  the  latter  was  then  bound  to 
convey,  and  had  not  received  a  deed,  and  for  aught  that  appears 
never  would  be  able  to  perform  his  part  of  the  agreement. 
He  had  no  legal  title,  and  so  far  as  we  can  see  was  not  in  a 
condition  to  compel  a  conveyance  from  Williams.  He  had 
agreed  to  convey  when  the  last  payment  should  be  made,  and 
when  the  time  arrived  he  was  not  able  to  perform  according  to 
the  terras  of  the  agreement.  He  was  then  himself  in  default, 
and  how  can  he  claim  that  there  was  a  non-fulfillment  of  the 
agreement  until  he  was  able  to  convey.  Beach  or  his  assignees 
were  not  bound  to  make  this  last  payment,  until  a  deed  was 
made  by  Mix. 

The  payment  of  the  last  instalment,  and  the  conveyance  of 
the  land  were  simultaneous  and  concurrent  acts,  and  neither 
could  demand  a  performance  by  the  other,  unless  ready  and 
willing  to  perform  on  his  part.  The  holder  of  the  bond  for  a 
conveyance  was  not  bound  to  pay  his  money,  and  extend  the 
time  for  Mix,  to  ascertain  whether  he  could  obtain  a  convey- 
ance of  the  land.  Hence  he  was  not  in  default,  and  it  cannot 
be  said  he  had  failed  to  fulfill  his  part  of  the  agreement.  Had 
Mix  procured  a  conveyance  and  tendered  a  deed,  or  perhaps 
only  notified  Beach  of  the  fact,  and  the  latter  had  failed  to 
make  payment,  then  he  would  have  been  in  default.  The 
doctrine  of  equity  is  compensation,  and  not  forfeiture.  And 
in  a  case  wliere,  as  in  the  present,  the  party  claiming  the  for- 
feiture, was  himself  in  default,  or  unable  to  perform  his  part 
of  the  agreement,  a  court  of  equity  will  not  rescind  the  agree- 
ment. We  are  therefore  of  the  opinion  that  the  contract  was 
not  forfeited,  and  that  plaintiff  in  error  cannot  set  up  the  non- 
payment  of   the   money,    on    the  day,  as  an  excuse  for  not 
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conveying,  and  to  hold  the  large  sum  of  money  previously  paid 
on  the  purchase. 

It  is,  however,  insisted  that  the  proof  does  not  sustain  the 
case  made  by  the  bill ;  that  it  alleges  that  all  of  the  purchase 
money  had  been  paid  ;  whilst  the  last  instalment  was  still  due. 
It  is  true,  the  bill  does  contain  such  an  allegation,  but  alleges 
that  the  payment  was  made  by  Pearl  or  Johnston,  but  com- 
plainant coupled  with  the  statement,  an  offer  to  pay  any 
sum  that  may  be  found  to  be  still  unpaid.  This  offer,  we 
think,  gives  the  bill  a  double  aspect,  and  claims  relief  in  either 
case.  If  the  money  had  been  paid,  he  claimed  he  was  enti- 
tled to  relief ;  if  not,  he  was  willing  to  pay  the  balance,  and 
was  also  entitled  to  the  relief  sought.  The  proof  sustains  the 
bill  in  this  view  of  the  case. 

It  is  urged  that  Johnston's  heirs  were  ijnproperly  joined  as 
co-plaintitfs,  as  they  had  no  interest  in  common  with  Beach. 
Beach  had  purchased  from  their  ancestor,  but  had  not  paid 
for  the  premises.  For  ought  that  appears,  they  may  have 
been,  under  the  agreement  by  their  ancestor,  unable  to  collect 
the  purchase  money,  unless  the  title  was  obtained ;  or,  in  such 
an  event,  they  may  have  been  bound  by  covenants  which 
would  have  been  a  charge  on  lands  they  may  have  inherited 
from  their  father.  If  so,  they  would  seem  at  least  to  have 
been  proper  parties.  The  administrator  was  a  proper  party, 
having  an  interest  in  holding  a  lien  on  the  premises  until  the 
purchase  money  was  paid.  Whether  indispensable  as  parties, 
or  not,  they  seem  to  be  proper  parties.  In.  this,  no  error  is 
perceived.    The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


OASES 


SUPREME  COURT  OF  ILLmOIS. 


SECOND    GRAND    DIVISION. 

JANUARY    TERM,  1868. 


James  M.  Gibbs 

V. 

Benjamin  F.  Jones. 

1.  Waiter  of  tort— on  action  of  assumpstb—speciaEy  pleaded  in  bar  of  an 
action  of  trover.  When  an  action  of  trover  is  brought,  an  action  in  assumpsit 
between  the  same  parties  brought  to  recover  the  value  of  the  property,  and  which 
was  dismissed  without  prejudice,  cannot  be  specially  pleaded  In  bar  of  this 
action,  as  waiving  the  tortious  taking. 

2.  PcTKCHASER— OS  to  title  of.  The  purchaser  of  property  wrongfully  taken 
by  the  vendor,  can  obtain  no  more  perfect  title  to  the  property  purchased,  than 
the  vendor  himself  p)OBsessed. 

3.  So,  where  property  was  sold  upon  credit,  the  condition  precedent  to  the  deli- 
very of  the  property  being,  that  the  purchaser  should  execute  his  promissory  note, 
running  for  a  period  of  twelve  months,  for  the  purchase  money,  with  approved 
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security;  and  the  purchaser  takes  the  property  without  complying  with  the  con- 
ditions of  the  sale,  and  without  consent  of  the  vendor,  and  sells  it  to  a  third 
party,  such  third  party,  although  an  innocent  purchaser,  and  without  notice  of 
the  wrongful  taking,  can  acquire  no  better  title  to  the  property  than  his  vendor 
possessed. 

4.  Demakd  and  BEPUsAii — not  necessary.  A  demand  for  the  delivery  of  pos- 
session of  property,  is  not  necessary  where  the  original  taking  was  tortious,  in 
order  that  an  action  of  trover  may  be  maintained. 

Wkit  of  Ekror  to  the  Circuit  Court  of  Coles  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

The  facts,  so  far  as  they  relate  to  the  points  decided  in  the 
case,  appear  in  the  opinion. 

Messrs.  Henry,  Read  &  Steele,  for  the  plaintiff  in  error 

Mr.  O.  B.  FicKLiN,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  are  but  two  questions  of  anj  importance  made  on 
this  record.  The  first  is,  as  to  the  substance  of  the  special 
plea,  and  the  other  is,  as  to  the  ownership  of  the  property. 

The  action  was  trover,  for  two  mules.  The  special  plea  sets 
up  an  action  of  assumpsit,  brought  by  the  plaintifi*  in  the  action, 
against  the  defendant  for  the  price  of  the  mules.  It  does  not 
allege  the  action  proceeded  to  judgment,  and  that  there  was 
a  recovery  therein,  but  it  is  agreed  it  was  dismissed  by  the 
plaintiff  without  prejudice,  and  this  action  of  trover  brought. 

That  this  plea,  as  pleaded,  was  no  bar  to  this  action  of  trover, 
is  apparent.  The  gist  of  the  action  of  trover,  is  the  wrongful 
conversion  of  the  plaintiff's  property.  The  plea  merely 
alleges  that  defendant  having  bought  the  mules  of  a  person 
claiming  ownership  of  them,  without  any  knowledge  that  he 
was  not  the  owner,  and  that  after  the  sale,  the  plaintiff,  with  a 
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full  knowledge  of  the  facts,  waived  the  tortious  taking  by  his 
vendor,  and  brought  an  action  of  assumpsit  against  the  defen- 
dant for  their  price,  he  having  before  that  time,  sold  the  mules 
and  received  the  money  for  them  ;  and  that  by  reason  of  bring- 
ing such  suit,  the  defendant  was  compelled  to  expend  a  large 
sum  of  morey  in  and  about  his  defence  to  the  action,  and 
that  by  reason  thereof  the  plaintiff  ought  to  be  estopped  from 
bringing  this  action  of  trover. 

No  authority  is  referred  to  in  support  of  this  plea,  and  none 
can  be;  it  is  no  answer  to  any  averment  in  the  declaration, 
nor  does  it  set  up  any  matter  which  should  bar  this  action. 
The  most  that  can  be  inferred  from  it,  and  the  ruling  upon  the 
demurrer,  is  that  the  plaintiff,  by  the  action  of  asstimpsit,  mis- 
took his  remedy,  and  took  a  non-suit.  It  is  no  bar  to  this 
action.  1  Ch.,  PI.  507 ;  Smith  v.  SGantling^  4  Blackf.  143 ; 
Peters  v.  BalUstier,  3  Pick.  495. 

The  evidence  of  the  rale  of  the  mules  is  this :  They  wei'c 
sold  by  the  plaintiff,  as  an  administrator,  at  public  sale,  the 
terms  of  which  were  publicly  cried  during  the  sale  at  different 
times.  One  Young,  who  had  been  a  hired  hand  on  the  fai'ui 
of  the  deceased,  and  who  was  then  employed  by  the  adminis- 
trator to  collect  the  stock  together,  preparatory  to  selling  it, 
bid  off  these  mules  at  three  hundred  dollars  ;  and  they  were, 
as  all  other  stock  so  bid  off,  returned  to  the  pasture.  The 
terms  of  the  sale  were  twelve  months'  credit,  for  all  sums  over 
five  dollars,  Avith  note  and  approved  security,  and  no  pi'operty 
sold  was  to  be  delivered  until  ttie  terms  were  complied  with. 

Young,  without  complying  with  the  terms,  furtively  took 
the  mules  out  of  the  pasture,  carried  them  to  Mattoon,  and  sold 
them  to  the  defendant. 

These  being  the  facts,  it  is  evident  Young  had  no  title  to 
the  mules,  and  consequently,  could  confer  none  on  the  d^ 
fendant. 

See,  on  ihis  question,  the  case  of  Fawcett  et  al.  v.  Os^-'^- , 
32  111.  41 L  where  the  doctrine  is  fully  examined 
41 — 46th  III, 
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A  demand  was  not  necessary  in  the  case,  as  the  original 
taking  was  tortious,  and  defendant  could  acquire  no  rights 
by  such  taking;  it  would  be,  as  to  him,  equally  a  tortious 
taking. 

But  the  plaintiff  did  make  a  demand  at  Gibbs'  stable,  of 
one  of  the  Gibbs,  but  whether  the  defendant  or  not,  is  not 
positively  shown,  but  it  might  be  reasonably  inferred  it  was 
the  defendant.  He  claimed  to  have  bouglit  the  mules  of 
Young,  and  had  paid  for  them.  Had  the  purchase  been  made 
of  the  plaintiff,  then  a  demand  would  have  been  necessary,  and 
would  be  like  the  case  of  Stewart  v.  Spedder,  5  Maryland  433. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Leah  Martin  et  al. 

V. 

William  HAEGARciisrE. 

Summons— 0/  the  sheriff's  return.  Where  it  is  alleged  that  the  three  defen- 
dants, in  a  proceeding  in  chancery,  had  service  of  summons  by  one  copy  only,  and 
the  sheriff's  return  shows  that  tha  writ  was  served  by  reading  and  delivering  a  true 
copy  of  the  same  "  to  the  witliin  named  "  persons,  naming  the  three  defendants, 
and  charges  upon  the  margin,  fees  for  serving  three  copies— the  taxing  these 
costs  is  a  part  of  his  oflScial  return,  and  removes  all  doubt  upon  the  point, 
as  to  the  sufficiency  of  sucli  service. 

2.  Evidence  IN  Chancery— ?toi(;  pj't'serred.  Where  oral  evidence  is  introduced 
on  the  hearing  of  a  suit  in  chancery,  if  the  facts  proved  are  recited  in  the  decree, 
ii  ift  a  sufficient  preservation  of  tlie  evidence. 

Z.  JouiCiAi.  SALE — of  lands  en  masse.  Lauds  lying  contiguous,  if  offered  in 
sepaiate  parcels,  without  receiving  any  bids,  may  be  offered  and  sold  in  a  body. 

'.  CORBBCTiNQ  JiiSTAKK—rcUnquishment  of  dower.  Where  the  husband  and 
^.*  ir«'-»'i   In   thu   •execution  of   a  mortgage,  which  by  mistake  described  the 
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wrong  tract  of  land,  a  court  of  chancery  has  no  power  to  correct  the  mistake,  bo 
that  tlie  relinquishment  of  dower  shall  apply  to  land  not  described  Intbe  mort- 
gage, although  such  land  was  intended  by  all  the  parties  to  be  described  therein. 
5.  BiLi^  TAKEN  PRO  CONFESSO—w/iat  facts  art  taken  as  confessed.  Where  a  bill 
Is  taken  pro  confesso,  which  merely  avers  the  execution  of  the  mortgage  by  the 
husband  and  wife,  making  no  allegation  in  the  bill  that  the  wife  released  her 
dower,  but  makes  the  mortgage  a  part  of  the  bill,  in  which  her  acknowledg- 
ment was  InsuflScient  under  the  statute  to  operate  as  a  relinquishment  of  dower, 
the  bill  thereby  failing  to  show  a  release  of  dower,  although  taken  pro  confe.sso, 
must  be  reversed  as  to  her. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county  ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  Williams  &  Bukk,  for  the  plaintiffs  in  error. 

Messrs.  Palmer  &  Hay,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  deli  veered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery,  brought  by  Hargardine  against 
the  widow  and  minor  heirs  of  Christopher  Orenduff,  deceased. 
It  appears  the  latter,  during  his  life,  had  executed  a  mortgage 
w'ith  power  of  sale,  under  which  the  premises  described  in  the 
mortgage  had  been  sold,  purchased  by  one  Evans,  and  con' 
veyed  by  him  to  Hargardine.  He  alleges  in  this  bill  that  there 
was  a  mistake  in  said  mortgage  in  the  description  of  the 
premises ;  the  north-east  quarter  of  a  certain  section  having 
been  described  instead  of  the  south-east.  The  bill  was  taken 
pro  confesso  as  to  the  widow,  and  a  guardian  ad  litem  having 
been  appointed  for  the  heirs,  the  court  pronounced  a  decree 
as  prayed  in  the  b^'U,  correcting  the  alleged  error,  directing  a 
sale  of  the  land  by  the  master,  and  cutting  off  the  widow's 
dower.     The  widow  and  heirs  now  prosecute  a  writ  of  error. 
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It  is  first  insisted  bj  plaintiffs  in  error,  that  the  slieriff's 
return  upon  the  summons  onlv  shows  a  service  of  one  copy 
upon  hU  the  defendants.  The  sheriff"  returned  that  he  had 
served  the  writ  "  by  reading  and  delivering  a  true  copy  of  the 
same  to  the  within  named  Leah  Orenduff,  Joseph  Orenduff, 
and  George  Orenduff."  He  then  charges  upon  t)ie  margin, 
fees  f(>r  serving  three  copies.  The  taxing  of  these  costs  is  a 
part  of  his  official  return,  and  removes  all  doubt  upon  the 
point  raised. 

It  is  also  urged  that  the  record  does  not  contain  the  evi- 
dence. The  facts  proven  are  recited  in  the  decree,  and  this, 
as  has  been  often  decided  by  this  court,  is  sufficient. 

It  is  said  that  the  lands  were  sold  en  masse.  But  the  mas- 
ter reports  that  he  first  offered  them  in*separate  parcels  and 
received  no  bids.  He  then  offered  and  sold  them  in  a  body. 
The  reason  is  apparent,  from  the  fact  that  the  lands,  though 
described  as  different  parts  of  two  sections,  all  lay  contiguous 
to  each  other. 

These  are  the  only  objections  taken  to  the  proceedings,  so 
far  as  they  relate  to  the  title  of  the  heirs,  and  they  are  not 
ground  for  reversal  as  to  them. 

The  decree,  however,  as  to  the  widow,  Leah  Orenduff,  was 
erroneous.  Even  if  the  certificate  of  acknowledgment  had 
been  correct  in  point  of  form,  the  court  had  no  power  to  apply 
it  to  any  other  lands  than  those  described  in  the  deed.  The 
difference  between  correcting  a  deed  as  to  the  husband,  or,  if 
he  is  dead,  as  to  the  heirs,  and  to  the  wife  or  widow,  is  this  :  as 
to  the  husband,  the  deed  is  made  in  execution  of  a  contract 
between  the  grantor  and  grantee,  and  if  it  does  not  properly 
express  the  contract  as  really  made,  either  as  to  the  descrip- 
tion of  the  lands  or  otherwise,  it  can  be  corrected  by  a  court 
of  chancery  on  the  making  of  satisfactory  proof.  So  if  the 
contract  is  executed  on  the  part  of  the  purchaser,  by  the  pay- 
ment or  tender  of  the  purchase  money  in  compliance  with  its 
terms,  and  the  vendor  refuses  to  convey^  the  court  will  compel 


1868,"!  Martin  et  al.  v.  Haegakdine.  325 


Opinion  of  the  Court. 


a  conveyance.     But  the  wife  is  incapable  of  making  a  contract 
which  will  bind  her  as  to  her  dower.     She  can  relinquish  ir 
to  the  grantee  of  her  husband,  bat  only  in  the  manner  pointed 
out  by  the  statute.     The  execution  of  a  deed  by  signing,  seal- 
ing and  delivering  it,  is  not  sufficient,  much  less  an  agreement 
to  execute  a  deed.     The  deed  must  not  only  be  signed  and 
sealed,  but  it  must  be  acknowledged  in  a  special  manner,  be- 
fore an  officer  designated  by  the  law,  and  a  certificate  must  be 
placed  by  such  officer  upon  the  deed,  showing  such  acknowl- 
edgment to  have  been  made  in  the  mode  required  by  the  statute. 
The  character  and  efiect  of  this  transaction  cannot  be  changed 
by  subsequent  proof.     If  the  deed  describes   the  north  east 
quarter  instead   of  the  south  east,  as  was  intended,  and  the 
wife  executes  and  acknowledges  the  deed  before  the  mistake 
is  corrected,  all  that  can  be  said  is,  that  she  has  relinquished 
her  dower  in  the  lands  described   in    the   deed,  and  in   none 
other,  and  although  she  may  have  agreed  to  rel'nquish  it  in 
another  tract,  and    may  have  supposed  she  was  -'^oing  sd^  ji',, 
if  she  has  not  done  so,  the  court  has  no  power  of  compedinj^ 
her.     Her  agreement  does  not  bind  her,  and  the  court  can  nc' 
take  her  relinquishment  of  dower  in  one  tract  and  apply  it  to 
another  in  which   she  never   has  relinquished.     This  would 
make  for  her  a  new  deed.     When  the  officer  has  certified  that 
he  has  privily  examined  her  as  to  her  willingness  to  relinquish 
her  dower  in  the  north  east  quarter,  having  first  explained  to 
her  that  such  would  be  the  effect  of  the  deed,  this  certificate 
can  not  be  contradicted  and  overturned  by  proof  that,  instead 
of  doing  this,  he,  in  fact,  examined  her  as  to  her  willingness 
to  relinquish  her  dower  in  the  south   east  quarter.     We  held 
in    Graham  v.  Anderson^  i2  111.   514,  that  the  certificate  of 
acknowledgment   of    a    deed    can    not    be    varied  by    parol 
evidence.     See  also  Russell  v.  Rarasey^  35  111.  303. 

But  apart  from  this  objection,  the  certificate  was  not  a  sub- 
stantial compliance  with  the  statute.  It  fails  to  show  that  the 
person   acknowledging    as    the  wife    of  the    mortgagor,  was 
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personally  known  to  the  officer,  or  that  her  identity  was  proven, 
jQor  does  it  contain  any  statement  which  can  be  deemed  the 
equivalent  of  this.  The  act  of  February  11th,  1853,  has 
never  been  construed  as  dispensing  with  this  portion  of  the  cer- 
tificate, and  it  clearly  was  not  designed  to  change  the  existing 
law  in  this  regard.  It  is  said  the  bill  was  taken  pro  confesso 
as  to  the  widow,  and  this  court  will  presume  its  allegations 
were  duly  proven.  But  the  bill  merely  avers  that  Christopher 
Orenduff,  and  Leah  Orenduff,  his  wife,  executed  a  mortgage, 
saying  nothing  in  regard  to  the  release  of  dower,  but  making 
the  mortgage  a  part  of  the  bill.  The  bill  has  no  allegation 
that  Leah  Orendufi*  released  her  dower,  and  on  referring  to  the 
mortgage  itself,  we  find  no  evidence  that  she  did  release. 
Conceding  that  a  j?r(9  confesso  decree  admits  she  executed  the 
mortgage  as  charged  in  the  bill,  it  does  not  admit  she  was  the 
■"..-erson  who  went  before  the  oflicer,  and,  on  a  privy  examina- 
tion, acknowledged  she  had  relinquished  her  dower  freely 
Aud  without  corrr>ulsion.  As  the  bill  does  not  charge  she 
i-e.eased  he:*  dower,  and  as  the  mortgage  incorporated  in  the 
''\\\\  fails  to  show  that  the  person  who  went  before  the  officer 
was  Leah  Orendufl\,  the  decree,  notwithstanding  it  was  i)m 
confesso,  must  be  reversed.  On  a  demurrer  to  this  bill,  the 
court  could  not  have  held  that  Leah  Orenduff  had  relinquished 
her  dower. 

The  decree  must  be  reversed  as  to  the  widow,  Leah.  Oren- 
duff, and  affirmed  as  to  the  other  plaintiffs  in  error. 

Decree  reversed  in  pari. 
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Matthew    McClueken 

V. 

Eloise  p.  McClurken. 

L  Homestead— to  what  character  of  estate  it  vnll  attach.  A  claim  of  homebteai 
under  mere  naked  possession,  without  any  ownership  in  the  land  as  a  basis  for 
such  claim,  cannot  be  set  up  to  defeat  a  recovery  in  ejectment,  under  a  para- 
mount legal  title. 

3.    DowEfs.    Nor  can  a  right  of  dower  attach  under  such  circumctgxces. 

3.  Estoppel.  Where  it  appears  that  the  plaintiff,  in  an  action  of  ejectment, 
acted  in  the  capacity  of  an  administrator  of  an  estate  occupied  bV  the  decedeni 
at  the  time  of  his  death,  and  applied  to  the  court  for  an  order  to  sell  lands  to  pay 
debts  of  the  decedent,  and  in  his  application  stated  that  deceased  had  some  inte- 
rest in  the  premises  at  the  time  of  his  decease,  but  that  he  was  uninformed  fts  to 
the  exact  kind  and  nature  of  such  interest,  such  statement  will  not  operate  to 
estop  the  plaintiff  from  asserting  his  right  to  the  premises  under  a  paramount 
title,  in  an  action  of  ejectment  to  recover  the  possession. 

Appeal  from  the  Circuit  Court  of  Randolph  County ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Mattliew 
McChirken  against  the  widow  and  heirs  of  Thomas  McClurken, 
deceased,  in  which  there  was  a  judgment  against  ^Lo  plaintifi', 
who  brings  the  cause  here  by  appeal. 

Mr.  John  Michan,  for  the  appellant. 
Mr.  Thomas  G.  Allen,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  plaintiff  below,  on  the  trial,  introduced  a  patent  from 
the  general  government  to  James  McClurken,  dated  the  22d 
day  of  June,  1824,  for  a  tract  of  land  arr  br.^cingthc  •.r^mJ-^'vi 
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in  controversy;  also  a  judgment  of  the  Circuit  Court,  ren- 
dered in  April,  1846,  an  execution  issued  thereon,  a  levy,  cer- 
tilicate  of  purchase  and  assignment  to  appellant ;  a  deed 
f)"om  the  patentee  to  James  L.  McClurken  and  Henry  Gard 
Tier,  dated  May  11,  1846;  a  deed  from  James  L.  McClurken, 
dated  the  25th  of  May,  1854,  to  appellant;  a  deed  from 
Ilcr.ry  Gardner,  dated  in  October,  1858,  to  appellant. 

lie  also  introduced  a  mortgage  by  James  L.  McClurken  to 
Henry  Gardner,  Sen'r.,  dated  April  2,  1851,  and  assigned  to 
Henry  Gardner,  Jr. ;  a  decree  of  foreclosui-e  by  the  assignee, 
and  a  sale  by  the  master,  and  a  certificate v  of  purchase  to  him, 
and  assigned  to  appellant ;  also  a  decree  approving  the  sale. 
jSText,  a  petition  hj  the  administrator  of  Thomas  McClurken, 
deceased,  filed  in  November,  1SG2;  an  order  of  sale  by  the 
County  Cour*;  of  the  interest  of  deceased  in  the  premises  ; 
resignation  of  Matthew  McClurken  as  administrator  of 
Thomas  McClurken,  and  the  appointment  of  James  H.  Watt 
as  administrator  de  honis  non,  and  a  deed  from  him  to  appel- 
lant for  the  premises,  reciting  a  sale  under  the  order  of  the 
County  Court. 

Appellee  admitted  possession  of  the  premises,  but  claimed 
the  right  to  hold  it  under  the  homestead  law,  and  as  having 
dower  in  the  premises.  Appellee  proved  that  Thomaa 
McClurken  was  in  possession  prior  to  1860  and  that  witness,  . 
as  a  brick  mason,  worked  upon  a  house  for  deceased ;  that  it 
was  his  residence  at  the  time  of  his  death,  and  appellee,  as  his 
widow,  resided  on  it  at  that  time;  that  deceased  paid  witness 
for  the  labor  he  performed. 

Pyles  testified  that  he  worked  as  a  carpcurcr  ^>v.  the  house, 
and  received  a  part  of  his  pay  and  the  note  of  deceased, 
Avhich  his  administrator  paid  after  his  death.  Harmer  testi- 
fied that  he  was  acquainted  with  the  property,  and  that  it  was 
the  homestead  of  deceased  and  of  appellee,  liis  widow.  Also, 
introduced  a^"  in-  jntory  of  the  real  estate,  including  the  pro- 
;>c;  t_)  i.u  CMUroversy. 
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Appellant  then  proved  the  payment  of  the  taxes  on  the 
premises  from  18G0  to  1S65,  inclusive.  Also,  that  he  had 
paid  a  considerable  sum  on  indebtedness  of  Thomas  McClurlcen, 
deceased,  but  after  his  death.  Tbat  deceased,  sometime  in 
1860,  stated  that  he  was  building  on  the  proj)ertj  of  his 
brother,  in  order  to  secure  him  debts  which  he  owed  appellant, 
and  that  the  building  was  then  in  progress. 

It  appears  that  appellant,  as  administrator,  in  his  petition 
for  leave  to  sell  lands  to  pay  debts  of  deceased,  stated  that 
deceased  had  some  interest  in  the  premises  at  the  time  of  his 
dece.'ise,  but  that  he  was  uninformed  as  to  the  exact  kind  or 
nature  of  such  inrerest ;  and  from  the  order  of  the  County 
Court  licensing  the  sale,  it  appears  that  the  sale  was  ordered 
to  be  subject  to  appellee's  homestead  and  dower  in  the 
premises. 

Appelhint  has  shown  a  legal  title,  such  as  authorizes  a 
recovery,  unless  a  defense  has  been  shown.  He  has  traced 
title  from  the  government  to  himself,  for  the  premises  in  con- 
troversy, and  it  remains  to  determine  whether  appellee  has 
shown  herself  entitled  to  hold  the  premises  as  a  homestead  or 
as  dower  in  the  lands  and  real  estate  of  which  her  husband 
was  seized  during  coverture.  If  she  has  established  either 
right,  they  being  statutory  interests  or  titles,  they  may  be  i  titer 
posed  by  the  ^vidow  to  defeat  a  recovery  in  ejectment. 

Has  appellee  then  shown  herself  entitled  to  the  provisions 
of  the  statute  exempting  the  homestead  from  forced  sale  under 
a  judgment  or  decree  ?  To  avail  of  the  provisions  of  the 
statute  there  must  be  a  concurrence  of  a  number  of  circum- 
stances. The  lot  of  ground  must  be  occupied  as  a  residence; 
it  must  be  owned  by  the  debtor;  he  must  be  a  householder, 
have  a  family,  and  the  debt  must  have  been  created  after  the 
fourth  of  July,  1851,  and  the  indebtedness  must  not  have 
been  incurred  as  the  purchase  money  for  the  homestcarl  or  for 
its  improvement,  and  it  must  not  have  been  released  in  the 
manner  prescribed  bv  the  statute.  These  are  a  part  of  the 
42— 46Tn  III." 
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conditions  necessary  to  render  the  statute  operative  to  protect 
tlie  debtor  during  his  life,  or  his  widow  and  family  after  his 
death.  In  this  case,  Thomas  McClurken  was  the  head  of  a 
family,  resided  with  them  upon  the  premises  prior  to  and  at 
the  time  of  his  death  ;  and,  so  far  as  we  can  see  from  this 
record,  he  was  entitled  to  all  of  the  benetits  of  the  act  during 
his  life,  and  his  wife  and  family  afterward,  if  he  was  the 
owner  of  the  premises  within  the  meaning  of  the  statute. 
The  law  declares  that  the  lot  of  ground  and  buildings  thereon 
must  be  owned  by  the  debtor. 

What  constitutes  an  ownership,  within  the  meaning  of  the 
statute,  as  between  a  judgment  creditor  and  debtor,  or  a  vendor 
and  vendee,  it  does  not  become  necessary  to  determine  in  this 
case.  Here  appellant  establishes  the  ownership  of  the  premises 
in  fee,  deduced  from  the  general  government,  and  this  too,  inde- 
pendent of  his  purchase  at  the  administrator's  sale.  It  is  true,  he 
read  in  evidence  the  deed  from  the  administrator,  but  w^e  do  not 
see  how  that  could  affect  his  paramount  title.  Had  he  relied 
alone  on  his  purchase  from  the  administrator,  then  a  very  dif- 
ferent question  wonld  have  been  presented.  He  sought  a 
recovery,  and  has  shown  that  he  was  entitled  to  it  under  his 
r)aramount  title.  Owning  the  land  in  fee,  how  can  it  be  said, 
that  because  he  purchased  from  the  administrator  of  one,  avIio, 
so  far  as  we  can  see,  only  had  a  naked  possession,  he  thereby 
lost  or  defeated  his  paramount  title,  or  deprived  himself  oi 
the  right  to  recover — or,  because  it  is  shown  that  the  husband 
of  appellee  was  simply  in  possession  of  the  premises  at  the 
time  of  his  death,  and  appellant,  when  the  same  are  sold  to 
pay  debts,  became  the  purchaser,  that  he  thereby  lost  or  im- 
paired the  right  to  render  his  paramount  title  availing  ?  A 
claim  of  homestead  under  a  mere  naked  possession,  cannot  bo 
set  up  to  defeat  a  recovery  under  a  paramount  legal  title. 

Ha'  it  appe*=.red  that  the  husband  of  appellee  held,  during 
his  life  and  at  tl'e  time  of  his  death,  a  term  of  years,  or  other 
estate  which  did  not  expire  with  liis  death,  and  it  was  subsisting 
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at  the  time  of  the  trial  which  had  been  carved  out  of  tlie 
fee  simple,  then  appellee  would  no  donbt  have  been  in  a  posi- 
tion to  claim  the  benefits  of  the  statute.  But  this  record  .Ua- 
closes  no  such  title  in  deceased  at  the  time  of  his  death,  and 
no  reason  is  seen  whj  appellant  may  not  assert  successfully 
his  paramount  title  against  appellee,  who,  so  far  as  we  can  see, 
only  holds  a  naked  possession.  That  her  husband  was  occu- 
pying by  permission  of  appellant,  seems  to  be  true,  and  one 
witness  testified  that  deceased  said  to  liim,  that  he  wai  ioiprov- 
ing  the  property  to  secure  appellant  for  money  he  owed  him. 
What  the  full  arrangement  was,  we  are  unable  to  see,  or  even 
conjecture,  from  the  record,  but  there  is  not  enough  to  establish 
a  bar  to  appellant's  recovery. 

It  is  urged  with  much  apparent  earnestness,  that  appellant 
is  estopped  from  denying  that  deceased  had  an  estate  or  owner- 
ship in  the  premises,  such  as  entitles  appellee  to  ciaim  tjie 
premises  as  a  homestead;  that  he  admitted  such  an  owncrshi]>. 
When  he,  in  his  petition  to  sell  real  estate  to  pay  debts  of  the 
deceased,  stated  that  the  latter  had  some  interest  in  this  pro- 
perty, but  was  uninformed  as  to  its  nature  or  extent, — if  tliis 
could  operate  as  an  estoppel,  it  could  not  be  held  to  be  broader 
than  the  terms  of  the  admission.  He  does  not  state  that  it 
was  such  an  estate  as  would  entitle  him,  if  living,  or  his  widow 
after  his  death,  to  the  protection  of  the  statute.  Nor  docs  the 
language  imply  that  he  admitted  the  existence  of  such  an 
estate  or  interest.  If  deceased  held  the  property  under  an 
agreement  that  he  might  occupy  the  premises  until  he  was 
paid  for  his  expenditures  on  the  property,  by  the  rents  or  other- 
wise, that  would  be  an  interest  in  the  premises,  wliich  would 
entitle  his  estate  to  pay  for  the  improvements,  but  yet  would 
not  constitute  deceased  the  owner,  within  the  meani'^g  of  the 
statute,  as  against  the  fee  held  by  appellant. 

It  is  also  insisted  that  the  recitals  of  the  r-oiinty  court  in  tiio 
decree  ordering  the  sale  of  the  property  conelu'les  appellant. 
That  court   does    not   possess  jurisdiction    to    (if'*>>rniiiie    the 
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question  of  dower,  or  of  the  right  to  homestead  exemption.  Its 
jurisdiction  is  limited,  and  the  power  to  adjudicate  and  deter- 
mine those  questions,  is  not  found  within  its  grant  of  jurisdic- 
tion. Any  decree  it  may  have  rendered,  where  jurisdiction 
is  wanting,  would  bind  no  one  in  any  proceeding.  Hence, 
had  this  court  found  that  the  widow  was  entitled  to  dower  and 
a  homes':ead  exemption  in  the  premises,  it  would  have  been 
nugatory.  But  the  court  does  not  in  fact,  find  that  she  is 
entitled  to  such  rights,  but  simply  orders  the  property  to  be 
Bold  subject  to  her  right  of  dower  and  homestead.  As  we 
■understand  this  language,  it  only  directs  the  sale  subject  to 
any  such  rights  held  by  the  widow,  whatever  they  mTght  be. 
T'his  was  the  effect  of  the  decree  and  nothing  more.  Appel- 
lant, then,  purchasing  under  that  decree,  took  the  property  sub- 
ject to  bar  rights  if  she  had  any,  and  if  she  had  none,  then 
free  from  her  claim.  Then,  having  made  no  admission  of  such 
a  right,  in  the  inventory,  petition  or  other  portion  of  the  record, 
we  fail  to  perceive  that  he  is  either  estopped  or  concluded  from 
contesting  these  rights. 

Has  appellee  shown  that  she  is  entitled  to  hold  the  premises 
as  dower  in  her  husband's  real  estate  ?  Our  statute  has 
endowed  widows  of  a  third  part  of  all  the  lands  whereof  their 
husbands  were  seized  of  an  estate  of  inheritance,  during 
coverture,  unless  they  shall  have  relinquished  it  in  legal  form. 
Under  the  statute  it  has  been  repeatedly  held  that  if  the  hus- 
band was  seized  of  an  estate  of  inheritance,  either  in  law  or 
equity,  the  right  of  dower  attached,  and  may  be  enforced 
by  the  widow.  But  in  this  case  it  fails  to  appear  that  the  hus- 
band of  appellee  was  seized  of  such  an  estate  during  the 
marriage.  The  admission  of  appellant,  that  he  iiad  some 
interest  in  the  property,  does  not  show  an  inheritable 
estate  either  in  law  or  equity.  Nor  does  the  fact  that  the  hus- 
band of  appellee  was  in  possession,  prove,  as  against  the 
owner  of  the  fee.  ac:  Maiming  as  heir,  but  as  a  stranger,  that 
he  held  /li.'  './iberitable  estate  in  the  premises.      The  admission 
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may  liave  related  to  a  term  of  years,  or  some  other  interest 
less  than  an  inheritance,  and  wc  cannot  presume  that  it  was  a 
greater  estate.  Appellant  having  shown  that  he  was  the 
owner  of  the  fee,  it  devolved  upon  the  appellee  to  rebnt  the 
presumption  that  he  was  entitled  to  the  possession,  by  showing 
an  outstanding  superior  title,  or  that  under  the  homestead' law, 
or  the  dower  act,  she  was  entitled  to  the  occupancy  of  the 
premises.  In  this  she  has  failed,  and  for  that  reason  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgraent  reversed. 

Beeese,  Ch.  J.,  being  related  to  one  of  the  parties,  took  no 
part  in  this  decision. 


The  People  of  the  State  of  Illinois,  ex  rel. 
O.  H.  Miner,  Auditor,  etc. 

V. 

Edwaed  S.  Salomon,  County  Clerk  of  Cook  County. 

L  Mandamtts— nature  of— open  to  all  the  modes  of  pleading  applicable  U>  a 
diBclaration.  An  alternative  mandamus  is  iu  the  nature  of  a  declaration,  arid  la 
open  to  all  the  modes  of  pleading  applicable  to  a  declaration,  the  Eulegationa 
of  which  may  be  traversed,  confessed  and  avoided,  by  setting  up  facis  which  go 
to  avoid  its  effect,  or  a  question  of  law  upon  the  facts  stated,  may  be  raised  by 
demurrer. 

2.  Same — of  the  return.  Where  the  return  to  an  alternat'-e  mandamus 
against  an  officer,  to  compel  him  to  perform  a  certain  jfHcfjil  liuty  required  by 
law,  traverses  no  fact  alleged  in  the  writ,  and  confesses  aone.  except  the  defen- 
dant's refusal  to  perform  the  duty  required,  alleging  taa  art  of  the  legislaturs 
requiring  such  performance  to  be  unconstitutional  and  fo'.i-  HeW,  tbat  i^i 
whole  question  involved,  that  is,  the  validity  o/  such  a.?t,  was  fuL'y  p::  vnn'.td  %r  I ; 
return,  with  or  xcithmit  a  demurrer  by  the  relator. 


834  The  People  ex  rel.  v.  Salomon.  [Jan.  T. 

Syllabus.    Opinion  of  tlie  Court. 

3.  Constitutional,  IjAVT— unconstitutional ity  must  be  dear.  The  Oijposition 
between  the  law  and  the  constitution  must  be  clear  and  strong,  otherwise,  the 
law  will  be  upheld.  The  presumption  that  the  legislature  have  committed  an 
unwarranted  act  will  not  be  indulged  ;  the  fact  must  be  clearly  established. 

4.  Qamw— concerning  the  act  of  1867  amendatory  of  the  revenue  laws.  The 
act  of  1867  entitled  "  An  act  to  amend  the  Revenue  Laws,  and  to  establish  a 
State  Board  for  the  Equalization  of  Assessments,"  is  not  unconstitutional. 

The  facts  are  fnlly  stated  in  the  opinion. 

Mr.  R.  G.  Ingeesoll,  Attorney  General,  and  Mr.  S.  D. 
PuTERBAUGH,  for  the  relator 

Messrs,  Beckwith,  Ayeb  &  Kales,  for  the  respondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  Auditor  of  Public  Accounts 
of  this  State,  for  a  mandamus  against  the  County  Clerk  of 
Cook  county,  to  compel  him  to  extend  on  the  books  of  the 
collectors  of  that  county,  the  equalized  tax  ordered  by  the  State 
Board  of  Equalization. 

By  the  alternative  writ  the  clerk  was  commanded,  in  pre- 
paring the  books  for  the  collectors  of  taxes,  to  provide  therein 
live  columes  for  values,  specifying  what  the  first  and  second 
columns  should  contain  ;  and  that  he  should  extend  in  sepa- 
rate columns,  State,  county  and  all  other  taxes,  against  the 
equalized  valuation  according  to  the  Auditor's  certificate  which 
the  clftrk  had  received,  in  which  was  set  forth  the  action  of  the 
Boa/<1  ol  Equalization  in  respect  to  Cook  county ;  and  in  all 
cases  ')i  extension,  when  the  equalized  valuation  should  hap- 
pen to  be  Iractional,  to  reject  all  fractions  falling  below  fifty 
cents:,  and  that  he  should  extend  all  fractions  of  fifty  cents  or 
more,  as  one  do^W  ;  and  that  when  the  collector's  books 
were  completed,  he  report  to  the  Auditor  the  valuation  as 
equalised,  and  the  amo""'ntJ  o§  State,  county  and  other  taxes 
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charged  thereon,  and  that  he  make  to  each  collector  a  certificate 
of  the  rate  of  deduction  or  addition  determined  by  the  Board 
of  Supervisors  in  the  township  to  which  sncii  book,  slioiid 
pertain,  as  required  bj  sections  eleven  and  fifteen,  of  the  aco 
entitled  "  An  act  to  amend  the  Revenue  Laws  and  to  establish 
a  State  Board  for  tlie  Equalization  of  Assessments,"  approved 
March  8,  1867,  and  to  do  and  perform  all  such  acts  and  things 
in  the  premises  as  the  law  requires,  or  appear  before  the 
Supreme  Court  forthwith,  to  show  cause  why  he  refused  so  to 
do. 

Accompanying  the  petition  of  the  Auditor  M'cre  the  proceed- 
ings of  the  Board  of  Equalization,  and  this  notice,  directed  to  the 
clerk,  and  issued  from  the  office  of  the  Auditor,  and  bearing 
date  October  15th,  1S67'  "Sir: — You  are  hereby  notified 
that  the  State  Board  of  Equalization,  at  their  session  begun 
on  the  first  Tuesday,  being  the  first  day  of  October,  1867, 
determined  the  rate  of  2i  per  cent,  to  be  added  to  the  assessed 
valuation  of  all  property  listed  for  taxation  in  the  county  of 
Cook  for  the  year  1867.  You  will,  therefore,  in  pursuance  of 
law,  proceed  to  extend  the  equalized  vahiation  of  all  pro- 
perty so  listed,  by  increasing  tlie  valuation,  as  equalized  by  the 
Board  of  Supervisors;  at  the  rate  of  21  per  cent." 

The  clerk  made  a  formal  and  elaborate  return  to  the  writ, 
in  which  he  takes  exception  to  the  action  of  the  board  in  seve- 
ral particulars,  but  admits  he  has  disregarded  the  action  ol 
the  board,  and  the  "  request  "  of  the  Auditor  to  extend  the 
taxes  upon  "  the  pretended  "  equalization  made  by  that  buaxd, 
for  the  reason,  that  the  act  of  the  General  Assembly  creating 
the  board,  is  unconstitutional  and  void,  because  it  undertakes 
to  establish  a  mode  of  ascertaining  the  value  of  property  subjec.* 
to  taxation,  in  violation  of  the  constitution,  and  their  proceed 
ings  were  not  in  conformity  with  that  act,  but  sc  far  as  relaied  ic 
the  county  of  Cook,  were  an  arbitrary  muosition  o'"  J* 
per  cent,  to  the  assessed  value  of  propei'tj  It  -hac  conntv.  ^i'^h 
out  any  ascertainment  of  its  real  oi  pioportionace  va'ne^  «i"  u  b' 
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prays  the  judgment  of  this  court  whether  he  ought  to  extend 
such  taxes  upon  such  pretended  equalization  of  the  property 
of  that  co'anty. 

To  this  return  the  relator  demurred,  and  there  was  a  joinder 
in  demurrer. 

The  first  question  for  us  to  determine  is,  what  is  the  char- 
acter of  this  return  ? 

Wruurs  of  authority  on  the  subject  of  mandamus,  recognize 
three  descriptions  of  return  to  the  alternative  writ,  namely : 
traverses,  special  returns,  or  those  of  confession  and  avoid- 
ance, and  a  statement  in  the  nature  of  a  demurrer  to  the  writ. 

This  court  has  often  said,  that  the  alternative  writ  is  in  the 
nature  of  a  declaration,  and  being  so,  is  open  to  all  the  modes 
of  pleading  applicable  to  a  declaration,  and  consequently,  the 
allegations  of  the  writ  can  be  traversed,  can  be  confessed 
and  avoided,  by  setting  up  facts  which  go  to  avoid  its  effect, 
or  by  raising  a  question  of  law  upon  the  facts  stated  in  the 
writ  by  way  of  demurrer. 

This  return  traverses  no  fact  alleged  in  the  writ.  It  con- 
fesses none  except  the  refusal  to  extend  the  equalized  tax,  and 
in  justification  thereof,  alleges  the  unconstitutionality  of  the 
act  establishing  the  board  of  equalization,  so  that,  without  a 
demurrer  by  the  relator,  the  whole  question  involved  was  fully 
presented  by  the  return. 

It  is  certainly  so,  by  the  demurrer  of  the  relator,  and  we 
are  called  on  to  decide  upon  the  validity  of  an  act  of  a  co-or- 
dinate department  of  the  government,  whose  special  preroga- 
tive, it  is  to  enact  laws.  Such  questions,  we  have  repeatedly 
said,  we  approach  with  diffidence  and  with  reluctance,  and 
with  a  close  observance  of  the  principle,  that  unless  the  case 
be  a  very  clear  one  of  constitutional  violation,  we  will  uphold 
the  law  ;  and  tiLs.  not  only  because  the  legislature  arc  not 
to  l")e  presumed  tc  have  done  an  act  not  warranted  by  the 
cre-anic  law,  out  becanrie  it  must  be  clearly  established  they  have 
so  done. 
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The  small  proportion  which  the  actual  revenue  of  the  State 
bore  to  the  real  value  of  the  property  of  the  State,  under  the 
operation  of  laws,  which,  pretending  to  carry  out  the  behests 
of  the  constitution,  that  all  taxes  should  be  levied  by  valua- 
tion, so  that  every  person  and  corporation  should  pay  a  tax  in 
proportion  to  the  value  of  his  or  her  property,  to  be  ascer- 
tained by  some  person  or  persons  to  be  elected  or  appointed 
in  such  manner  as  the  general  assembly  might  direct,  created 
wide  spread  alarm  and  dissatisfaction,  rendering  it  an  absolute 
necessity  that  some  effective  mode  should  be  devised,  by  which 
this  constitutional  provision  might  be  carried  out  in  its  true 
spirit. 

The  want  of  such  a  mode  may  be  well  admitted,  when  the 
returns  of  the  assessors  of  the  different  counties  are  examined, 
which  were  made  so  late  as  1867. 

We  have  extracted  from  the  table  accompanying  the  report 
of  the  board  of  equalization,  some  startling  cases  of  the  gross 
inequality  which  prevailed  up  to  the  time  of  the  meeting  of 
the  board.  Reports  of  the  Auditor  of  Public  Accounts,  made 
to  the  General  Assembly  in  the  preceding  years,  made  appa- 
rent the  same  grievances,  and  that  body  would  have  been 
recreant  in  their  duty  if  they  had  not  provided  a  proper 
correction. 

In  the  county  of  Cook,  the  most  northerly,  as  it  is  the  nidst 
populous  and  most  wealthy  county  in  the  State,  horses  were 
assessed  in  1867,  at  an  average  value  of  thirty-seven  dollars 
sixty-four  cents,  cattle  at  eight  dollars  thirty-nine  cents,  mules 
at  thirty-five  dollars  six  cents,  sheep  at  one  dollar  eleven  cents, 
hogs  at  one  dollar  eighty-seven  cents,  carriages  and  wagons  at 
thirty-six  dollars  sixty-nine  cents,  clocks  and  watches  at  twelv^e 
dollars  seventy-nine  cents,  pianos  ninety-four  dollars  ninety- 
seven  cents ! 

In  Alexander  county,  in  the  extreme  southern  part  of  the 
State,  one  of  the  smallest,  least  populous,  and,  outside  of 
the  city  of  Cairo,  least  improved  counties  of  the  State,  horses 
43— 46th  III. 
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were  assessed,  the  same  year,  at  an  average  value  of  fifty-six 
dollars  six  cents,  cattle  at  sixteen  dollars  thircy-nine  cents, 
mules  at  seventy-seven  dollars  eighty-one  cents,  sheep  at  one 
dollar  eighty-five  cents,  hogs  at  one  dollar  eighty-eight  cents, 
carriages  and  wagons  at  thirty-six  dollars  seventy-three  cents, 
clocks  and  watches  at  twenty-one  dollars  seventy-three  cents, 
pianos  at  two  hundred  and  fifteen  dollars  fifty-one  cents. 
These  instruments  in  Lawrence  county,  on  the  Wabash  river, 
a  third  rate  county,  without  any  important  town,  were  assessed 
at  two  hundred  and  thirty-one  dollars  twenty-five  cents.  In 
Hamilton,  in  the  same  grade  of  counties,  they  were  assessed 
at  two  hundred  dollars.  In  Crawford,  also  in  the  same  grade, 
at  two  hundred  and  five  dollars  fifty-six  cents ;  while  in  Jo 
Daviess  county,  with  more  wealth,  greater  population,  and 
boasting  the  city  of  Galena,  they  were  assessed  at  twenty- 
eight  dollars  seventy-six  cents !  In  Lake,  another  of  our 
most  favored  and  enterprising  counties,  upon  the  lake  shore, 
they  were  assessed  at  thirty-two  dollars  sixtj^-four  cents,  and 
carriages  and  wagons  at  less  than  ten  dollars !  In  Lee,  a  large 
and  populous  county  upon  Rock  river,  with  several  railroads 
passing  through  it,  and  full  of  wealth  and  enterprise,  they 
were  assessed  at  a  valuation  of  thirty-five  dollars  and  seventy- 
five  cents,  and  carriao-es  and  wao^ons  at  twelve  dollars.  In 
Tazewell,  one  of  our  largest  and  wealthiest  counties,  pianos 
were  assessed  at  thirty-seven  dollars  and  sixty-two  cents. 

These  gross  inequalities  pervade  the  table  of  assessments  ; 
and  that  also  shows,  while  the  property  of  the  southern  and 
eastern  counties  in  the  State  is  assessed  at  something  near  its 
actual  value,  that  of  the  northern  and  western  and  central 
counties  are  far  below  it.  These  inequalities  permeated  the 
whole  system,  and  this  wholesome  provision  of  the  constitution 
rendered  practically  inoperative ;  and  the  same  was  the  case 
with  real  property. 

If  the  Leg'slature  have  no  power,  under  the  constitution, 
to  provide  a   corrective  for  these  monstrous  evils,  inflicting 
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injustice  upon  the  individual  property  owner,  and  robbing  the 
treasury  of  the  State  of  its  just  revenues,  then,  indeed,  it  must 
be  conceded  it  is  a  feeble  instrument,  and  the  sooner  it  is 
overhauled  and  its  weak  places  strengthened,  the  better. 

But  these  evils,  grievous  as  they  are,  and  even  if  tenfold 
greater,  furnish  no  apology  to  the  legislature  for  a  law  to  cor- 
rect them,  unless  such  law  shall  be  within  their  constitutional 
competency  to  enact.  As  we  have  said  in  several  cases,  the 
framers  of  our  constitution  have  taken  great  pains  to  affirm  the 
principles  of  equality  and  uniformity,  as  indispensable  to  all 
legal  taxation,  whether  general  or  local;  and  if  the  act  of 
February  8,  186Y,  eschews  those  principles  or  violates  them, 
it  must  be  condemned,  however  praiseworthy  may  have  been 
the  object,  and  however  pressing  the  necessity.  The  great 
central  idea  of  the  constitution  and  of  its  framers,  was  not  a 
system  of  revenue  based  on  the  valuation  of  property,  but 
uniformity  and.  equality  in  the  assessment  of  the  tax  upon  it 
when  valued,  so  that  every  persDn  should  pay  a  tax  in  propor- 
tion to  it.  That  is  the  leading  idea.  Bureau  Co.  v.  C,  B.  i& 
Q.  R.  R.  Co.,  M  111.  229. 

Is  that  object  infringed  upon  by  the  act  in  question  ?  Has 
not  the  valuation  of  property  in  Cook  county  been  ascertained 
by  persons  appointed  by  the  general  assembly  ?  and  Avas  not 
the  manner  of  their  appointment  an  open  question  with  the 
legislature  ?  How  have  they  proposed,  in  their  various  reve- 
nue laws,  to  execute  the  powers  conferred?  Whether  the}^ 
have  enacted  it  wisely  or  not,  is  not  the  question ;  it  is  a 
question  of  power  onl}',  and  must  be  tested  by  the  constitution 
alone. 

Keeping  in  view  that  the  central  idea  of  section  2,  article  9, 
of  the  constitution  is  uniformity  of  taxation,  and  that  exact 
uniformity  is,  under  no  system,  practically  attainable,  an 
approximation  to  it  is  all  that  can  be  demanded. 

When  property  is  valued  by  persons  appointed  or  elected 
for  that  purpose,  the  injunction  of  the  constitution  is  thus  far 
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obeyed.  Why  are  values  to  be  ascertained  ?  So  that  every 
person  and  corporation  sliall  ])ay  a  tax  in  proportion  to  value. 
That  is  the  sole  object  of  valuation.  How  is  the  fact  to  be 
ascertained,  that,  in  levying  a  tax  on  this  valuation,  which 
every  person  has  been  required  to  pay,  is  in  proportion  to  its 
ascertained  value?     That  is  the  important  question. 

While  it  is  admitted  that  it  is  not  practicable  to  ascertain  the 
precise  value  of  taxable  property,  and  while  the  real  object  is 
to  assess  all  property  by  the  same  standard,  and  as  near  its 
real  value  as  is  possible  under  all  circumstances,  every  means 
the  legislature  may  adopt  to  arrive  at  this  standard,  if  not 
prohibited  by  the  constitution,  must  be  within  their  constitu- 
tional competency. 

It  may  be  asked,  how  shall  the  value  be  ascertained  by  the 
persons  elected  or  appointed  for  that  purpose?  The  constitu- 
tion prescribes  no  mode.  None  of  the  details  are  found  there. 
The  great  principle  only  is  announced,  that  valuation  shall  be 
the  basis,  in  order  to  produce  uniformity  in  results,  all  else  being 
left  to  the  wisdom  of  the  legislature.  Whatever  they  may  do, 
whatever  mode  they  may  prescribe,  which  does  not  overleap 
this  boundary,  must  be  legitimate. 

It  is  seriously  contended,  that  the  mode  prescribed  by  the 
eighth  section  of  the  act  in  question  is  not  within  this  boun- 
dary, but  outside  of  it,  and  consequently  null  and  void. 

That  section  is  as  follows : 

"  In  equalizing  the  value  of  personal  property  in  the  seve- 
ral counties  said  board  shall  cause  to  be  added  together  the 
average  values  of  each  kind  of  domestic  animals  and  enume- 
rated  articles  in  each  county,  and  the  sum  so  obtained  as  com- 
pared with  the  added  general  averages  of  the  same  items 
throughout  the  State,  shall  be  held  by  said  board  to  indicate  the 
proportion  which  the  whole  assessment  of  personal  property  in 
each  county  bears  to  the  whole  assessment  of  personal  pro- 
perty throughout  the  State,  and  said  personal  property  shall  be 
equalized  by  said  board  in  the  manner  hereinafter  provided 
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for  equalizing  real  propert}'.  Real  property  shall  be  equal- 
ized by  adding  to  the  aggregate  assessed  value  thereof  in 
every  county  in  which  said  board  may  believe  the  valuation 
to  be  too  low,  such  per  centum  as  will  raise  the  same  to  its  pro- 
per proportionate  value,  and  by  deducting  from  the  aggregate 
assessed  value  thereof  in  every  county  in  which  said  board 
may  believe  the  valuation  to  be  too  high,  such  per  centum  as 
will  reduce  the  same  to  its  proper  value.  When  the  relative 
valuations  of  real  and  personal  pro})erty  shall  have  been  con- 
sidered separately,  said  board  shall  combine  the  results  in  such, 
manner  as  may  be  deemed  equitable,  and  determine  a  uniform 
rate  percent,  to  be  added  to,  or  deducted  from,  both  classes  of 
property  in  each  count}',  which  rate  per  cent,  shall  in  all  cases 
be  even  and  not  fractional  :  Pr'ovided,  that  nothing  herein 
contained  shall  be  construed  as  interfering  in  any  manner 
with  the  laws  now  in  force  in  regard  to  the  equalization  of 
assessments  as  between  the  different  townships,  by  the  board 
of  supervisors  in  counties  adopting  the  township  organiza- 
tion." 

On  this  section  hinges  the  argument  of  respondent's  coun- 
sel, and  rightly  so,  for  by  it  is  developed,  fuUj',  the  system 
designed  by  the  legislature  for  the  purpose  of  approximating 
and  carrying  out  the  dominant  idea  of  uniformity. 

They  say  this  mode  of  ascertaining  the  value  of  taxable 
property  conflicts  with  the  constitution,  because  it  adopts  a 
standard  of  value  as  a  basis  of  taxation  different  from  the  one 
prescribed  by  the  constitution  ;  and  that  the  General  Assem- 
bly had  no  power  to  provide  for  an  equalization  of  assess- 
ments for  any  other  purpose  than  to  ascertain  and  fix  the  true 
value  of  the  property  assessed.  And  they  say  further,  that  it 
has  no  authority  to  equalize  the  assessments  of  the  several  coun- 
ties by  an  arbitrary  rale,  which  must  produce  great  inequali 
ties  between  the  assessment  of  real  and  personal  property, 
and  which  totally  disregards  the  rights  and  interests  of  the 
individual  tax  payer,  who  alone  is  affected  by  it. 
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This  error  of  the  argument  is  apparent.  It  proceeds  on  the 
assiunption  that  a  standard  of  value  has  been  adopted  as  a 
basis  of  taxation,  not  recognized  by  the  constitution,  and  tliat 
the  legitimate  purpose  of  a  board  of  equalization  could  only 
be  to  ascertain  and  give  the  true  value  of  the  property  assessed. 

Such,  we  think,  was  not  the  purpose.  The  true  value  of 
property,  by  no  system  yet  devised  b}'^  the  wit  of  man,  can  be 
exactly  ascertained.  An  approximate  value  having  been 
returned  by  assessors,  it  is  the  clear  object  of  this  sec- 
tion so  to  equalize  the  valuations  among  the  several  counties 
of  the  State  as  to  approximate,  not  to  reach,  for  that  is  also 
impracticable,  a  perfect,  but  an  attainable  degree  of  uniformit}'^, 
and  thus  carry  out  the  great  and  central  requirement  of  the 
constitution,  and  this  by  the  application  of  the  doctrine  of 
averages,  a  doctrine  which  enters  into  all  kinds  of  business, 
into  all  the  complicated  affairs  of  life,  and  which  has  received 
the  sanction  of  the  learned  and  the  wise  of  every  civilized 
nation. 

What  is  the  object  of  this  provision  in  the  constitution? 
The  answer  is,  to  raise  a  revenue  for  the  support  of  the  gov- 
ernment. On  what  shall  it  be  raised  ?  On  property.  In 
what  manner?  By  valuing  the  property  of  the  several  coun- 
ties, through  the  agency  of  persons  elected  or  appointed  for 
that  purpose.  On  what  principle  must  the  tax  be  levied  ?  On 
the  principle  of  uniformity,  by  which  all  the  citizens  of  all  the 
counties  shall  y>'^j  a  tax,  not  in  precise  proportion  to  the  vahie 
of  their  property,  but  as  nearly  so  as  by  the  application  of  just 
principles  to  the  valuation  of  it  will  be  most  likely  to  produce 
the  desired  result. 

There  is  nothing  in  the  constitution  expressly  prohibiting  a 
revision  of  valuations  and  assessments,  and  that  principle  has 
been  incorporated  into  our  revenue  system  by  all  the  revenue 
laws  passed  since  the  adoption  of  the  present  constitution. 

In  counties  adopting  township  organization,  ample  provi- 
sion is  made  for  examining  the  assessment  rolls  of  the  differ- 
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ent  assessors  in  the  several  towns  of  the  county,  bj  the  Board 
of  Supervisors  of  the  county,  in  order  to  ascertain  whether 
the  valuation  in  any  one  town  or  district  bears  just  relation  to 
that  of  all  the  other  towns  and  districts  in  the  county,  and 
that  Board  is  fully  authorized  to  increase  or  diminish  the 
aggregate  valuation  of  real  estate  in  any  town  or  district,  by 
adding  or  deducting  such  sum  upon  the  hundred  as  may,  in 
their  opinion,  be  necessary  to  produce  a  just  relation  between 
all  the  valuations  of  real  estate  in  the  county,  but  in  no 
instance  to  reduce  the  aggregate  valuation  of  all  the  towns 
and  districts  below  the  aggregate  as  made  hy  the  assessors. 
Sec.  15,  Sess.  Laws  1861,  page  243. 

What  is  this  but  a  board  of  equalization  on  a  limited  scale? 
It  will  not  be  contended  that  the  County  Board  of  Super- 
visors are  persons  elected  or  appointed  for  the  purpose  of  valu- 
ing property.  Not  at  all.  Yet  it  has  never  been  questioned 
that  the  power  thus  conferred  upon  it  has  been  legally  con- 
ferred. It  was  foreseen  at  the  outset,  by  the  legislature,  that 
in  counties  having  as  many  assessors  as  there  were  towns  within 
it,  there  would  be  great  discrepancies  in  the  assessments.  That 
common  horses,  in  town  A,  might  be  valued  fifty  or  one 
hundred  per  cent,  or  more,  above  the  same  description  of 
horses  in  town  B,  and  even  at  greater  disproportion  in  town 
C.  What  more  just  and  equitable  than  that  power  should  be 
reposed  somewhere  to  correct  this,  and  by  raising  up,  or  drop- 
ping down,  or  making  an  average  among  the  several  towns, 
a  true  valuation  might  be  approximated.  The  object  and  pur- 
pose of  the  Board  of  Equalization  is  the  same,  with  this  dif- 
ference, that  they  are  required  to  equalize  valuations  between 
the  several  counties  in  the  State.  They  are  both  parts,  and 
yery  important  parts,  of  our  revenue  system,  which,  inculca- 
ting valuation,  at  the  same  time  does  not  lose  sight  of  the  domi- 
nant principle  of  equality  and  uniformity.  The  title  of  the  bill 
is  an  act  to  amend  the  revenue  laws.  It  is  a  step  in  the  right 
direction,    and  although  individual   cases    of    hardship    and 
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injustice  maj  happen  under  it,  when  first  put  in  operation,  in 
object  and  purposes  commending  it  so  much  to  the  respect  of 
the  people,  such  cases  will  not  be  received  as  arguments 
a,gainst  the  validity  of  the  law,  or  even  its  policy. 

We  perceive  nothing  in'  the  act  conflicting  with  section  two 
of  article  nine  of  the  constitution.  Some  of  its  details  might, 
no  doubt,  be  improved,  as  they  will  be,  by  future  legislation, 
but  the  principle  on  which  it  is  based  commends  it  to  our  best 
judgment.     Let  a  peremptory  mandamus  issue. 

Walkek  J.  dissenting. 

Mandamus  awa/rded. 


Pulaski  Scovil 

V. 

James  F.  Kelsey. 

1.  Tax  iAxxs— conveyance  hy  purchaser  at— as  between  the  parties— equivaJent  to  an 
assignment  of  the  certificate,  A  purchaser  at  a  tax  sale,  acquires  an  equitable  interest 
in  the  lands  sold,  and  if  conveyed  by  him  before  the  time  for  redemption  expires, 
his  grantee  acquires  such  equitable  interest,  and  the  right  to  the  redemption 
money,  if  redeemed,  as  completely,  as  between  the  parties,  as  by  an  assignment  of 
the  certificate  of  purchase. 

2.  Same— conveyance  to  one  person— and  an  afisignmeiit  of  the  certificate  of 
a)ioiher— the  latter  entitled  to  the  redemption  money.  But  il  ?iKh  lurrhaser  should 
.convey  the  premises  to  one  person,  and  assign  the  certiflciite  tn  another,  both 

being  innocent  purchasers,  the  assignee  of  the  certificate  might,  with  reason, 
insist  upon  a  superior  right  to  the  redemption  money 

3.  Deed— bj;  a  married  woman— husband  must  join  in.  Under  the  ai-t  of  1861, 
a  married  woman  cannot  convey  her  real  estate,  without  joinder  by  her  husband 
in  the  deed. 

4.  Same— w;it?M)wt  such  joinder— giant ee  acquires  no  title.  And  where  K,  a  pur- 
chaser at  a  tax  sale,  conveyed  the  lands  to  C,  a  married  woman,  who,  without 
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her  husband  joining  in  the  deed,  conveyed  them  to  S,  and  the  premises  were 
redeemed,  and  K  received  the  redemption  money:  Held,  that  S  took  nothing  by 
Buch  conveyance,  and  that  a  suit  to  recover  the  redemption  money  from  K,  should 
be  brought  by  C  and  her  husbaud. 

Weit  of  Ekror  to  the  Circuit  Court  of  Mason  count}' ;  the 
Hon.  Chakles  Turnek,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  in  the  Mason  county  Cir- 
cuit Court,  A  trial  was  had  before  the  court,  a  jury  being 
waived,  and  a  judgment  rendered  against  the  plaintiffs  for 
costs,  to  reverse  which,  the  case  is  brought  to  this  court  by 
writ  of  error.  The  facts  in  the  case  are  fully  stated  in  the 
opinion. 

Mr.  Lyman  Lacy,  for  the  plaintiff  in  error. 

Mr.  S.  L.  Richmond,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case,  Kelsey,  having  bought  a  ])iece  of  land  at  a  tax 
sale,  sold  and  conveyed  it  to  Mi's.  Connell,  a  man-ied  woman, 
who  conveyed  it  to  the  plaintiff,  Scovll,  her  husband  not  joining 
in  the  deed.  After  these  conveyances  were  made,  the  land 
was  redeemed,  and  Kelsey  received  the  redemption  money  from 
the  county  clerk,  and  refuses  to  pay  it  over  to  the  plaintiff. 
He  did  not  assign  the  certificate  of  purchase,  and  it  does  not 
appear  in  the  record  what  has  become  of  it,  but  as  he  drew  the 
redemption  money,  it  is  to  be  presumed  he  then  presented  and 
surrendered  it.  He  now  contends,  through  his  counsel,  that 
the  right  to  the  redemption  money  attaches  to  the  certificate^ 
and  can  be  transferred  only  by  its  assignment,  and  that  his 
deed  conveyed  only  his  contingent  interest  in  the  land.  The 
44 — 46th  III. 
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distinction  is  not  well  founded.  The  purchaser  at  a  tax  sale, 
legally  held  and  conducted,  acquires  an  equitable  interest  in 
the  land  which,  during  the  two  3^ears,  is  represented  by  the 
right  to  the  redemption  money  if  paid,  and  a  conveyance  of 
the  land  will  pass  this  equitable  interest  and  the  right  to  the 
money  as  completely,  as  between  the  parties,  as  an  assignment 
of  the  certificate.  If  a  deed  were  made  to  one  person,  and  the 
certificate  assigned  to  another,  both  innocent  purchasers,  the 
holder  of  the  certificate  may,  with  some  reason,  insist  on  a 
superior  right  to  the  redemption  money.  But,  as  against  the 
grantor,  we  entertain  no  doubt  of  the  superior  right  of  his 
grantee. 

The  only  other  question,  is  the  admissibility  of  the  deed  of 
Mrs.  Connell  to  plaintiff.  We  have  decided  in  the  case 
of  Cole  V.  Van  Rijper^  4A  111.  58,  that  the  law  of  1861  does  not 
enable  a  married  woman  to  convey  her  real  estate  with- 
out joinder  by  her  husband  in  the  deed.  The  deed  to  Mrs. 
Connell  gave  lier  an  equitable  interest  in  the  land  which 
entitled  her  to  the  redemption  money  when  paid,  as  against  her 
grantor;  but  her  deed  did  not  pass  that  equitable  interest  to 
the  plaintiff,  and  as  a  consequence,  did  not  pass  the  right  to 
the  redemption  money.  The  suit  should  have  been  brought 
by  Mrs.  Connell  and  her  husband.  The  Circuit  Court  com- 
mitted no  error  in  excluding  this  deed,  and  the  judgment  must 

be  afiirmed. 

Judgment  affirmed. 
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MoKRis  Nathan 

V. 

The  City  of  Bloomlngton". 

1.  Exceptions— u'?ien  necessary.  The  correctness  of  a  decision  of  the  Circuit 
Court  upon  a  question  of  admissibility  of  evidence,  not  preserved  by  an  exception 
taken  in  that  court,  will  not  be  inquired  Into  in  the  appellate  court. 

2.  Where  It  appears  from  the  record,  that  no  exception  waa  taken  to  the 
admiesioa  of  the  evidence  complained  of,  such  evidence  will  be  regarded  aa 
legitimate  and  proper. 

3.  LiCENSE^i^fteu  issued  to  a  person  other  than  the  one  making  the  application— 
who  executes  the  bond  in  the  name  of  such  other  party— loithout  disclosing  the  fact- 
effect  of.  Where  a  person,  named  M.  Nathan,  applied  for  a  license  to  keep  a  saloon, 
and  had  the  same  issued  to  N.  Nathan,  his  wife,  and  signed  the  bond  in  her  name, 
without  disclosing  the  fact  that  the  license  was  not  for  himself,  or  that  the  name 
so  signed  by  him  was  not  his  own,  and  it  appeared  from  the  testimony  of  the 
clerk  who  issued  the  same  that  he  believed,  at  the  time  he  granted  it,  that  it  was 
for  the  husband  ;  and  the  personal  pronouns  used  in  the  bond  and  license,  indi- 
cating the  masculine  gender :  JJeW,  that  the  license  must  be  regarded  as  having 
been  granted  to  the  husband,  and  that  he  was  bound  thereby,  the  same  as  if  he 
had  given  his  note,  or  other  obligation,  by  such  name. 

Appeal  from  the  Circuit  Court  of  McLean  county  ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Weldon  &  MoNulty,  for  the  appellant. 

Messrs.  Williams  &  Bueb,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee,  before  a  police 
magistrate,  against  appellant,  to  recover  a  penalty  for  the  viola- 
tion of  a  city  ordinance.     The  ordinance  declares  that  no  person 
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who  is  licensed  to  retail  spirituous,  malt  or  vinous  liquors, 
shall  sell  or  give  away  to  any  person  under  twenty-one  years 
of  age,  any  such  liquors,  or  permit  any  minor  to  drink  such 
liquors  in  his  or  her  saloon,  under  a  penalty  of  fifty  dollars 
for  eacR  ofifence.  A  trial  was  had  before  the  police  magistrate, 
resulting  in  a  conviction  and  fine.  Several  motions  and  objec- 
tions were  made  on  that  trial,  which  were  overruled  by  the 
court,  but  no  exceptions  were  taken  to  the  rulings  of  the 
magistrate. 

On  the  trial  in  the  Circuit  Court,  to  which  the  case  was 
removed  by  appeal,  a  motion  was  entered  to  dismiss  the  appeal, 
and  to  quash  the  proceeding,  and  also,  a  motion  subsequently 
entered,  for  a  trial  de  novo,  which  were  overruled,  but  no  excep- 
tions were  taken  to  these  decisions.  Appellant  then  ofi'ered 
witnesses  to  testify  in  his  behalf,  but  the  evidence  was  rejected 
by  the  court  below,  but  no  exceptions  were  taken  to  that  deci- 
sion. The  bill  of  exceptions,  as  it  is  termed,  taken  before  the 
police  magistrate,  was  read  in  evidence  without  objection.  The 
court  below  found  the  issues  for  the  city.  A  motion  for  a  new 
trial  was  entered,  but  was  overruled  by  the  court,  an  excep- 
tion was  taken,  and  a  judgment  was  rendered  against  appellant 
for  fifty  dollars. 

The  second  section  of  the  fifth  article  of  the  charter  of  the 
city,  (Private  Laws,  vol.  1,  p.  651,)  declares  that,  "the  city 
council  may,  by  ordinance,  provide  that  in  all  suits  brought 
for  the  violation  of  any  ordinance,  or  the  recovery  of  any  fine 
under  this  act,  before  the  police  magistrate,  or  other  officer,  the 
first  process  shall  be  a  warrant  for  the  immediate  apprehension 
of  the  offender,  and  may  further  provicle,  that  no  change  of 
venue  shall  be  taken  from  such  police  magistrate,  or  justice 
of  the  peace,  selected  by  the  city  as  hereinafter  provided,  and 
that  no  appeal  shall  be  taken  from  any  judgment  of  any  such 
justice  of  the  peace,  or  police  magistrate,  except  upon  bond 
given,  and  the  proceedings  and  testimony  reduced  to  writing 
as  a  bill  of  exceptions,  signed  by  said  magistrate  or  other  officer, 


186S.]  JSTatiian  v.  City  of  Bloomikgton.  349 

Opinion  of  the  Court. 

and  the  appellate  court  shall  try  said  appeal  on  the  pro- 
ceedings and  evidence  embodied  in  said  bill  of  exceptions,  and 
none  other," 

It  does  not  appear  that  any  ordinance  was  ever  adopted, 
regulating  the  practice  under  this  section.  And,  even  if  sucli 
power  may  be  delegated  to  a  city  council,  it  has  not  been  exer- 
cised by  them  in  this  case.  The  legislature  has  not,  by  this 
enactment,  professed  to  prescribe  such  a  practice,  and  it  may 
be  doubted  whether,  under  the  constitution  of  the  State,  a 
person  can  be  deprived  of  the  right,  on  such  a  trial,  to  be  con- 
fronted with  the  witnesses  to  prove  his  guilt,  or  a  jiny  ; 
but  this  law  only  professes  to  empower  the  council  by  ordi- 
nance, to  make  these  several  changes  in  the  practice ;  and  it 
is  not  shown  that  it  has  been  made.  'No  ordinance  for  the  pur- 
pose appears  in  evidence.  And  a  matter  of  such  importance, 
as  so  radical  a  change  in  the  general  law's  of  the  State,  adopted 
to  insure  a  fair  trial,  and  to  attain  justice,  should  not  be 
repealed,  and  a  different  mode  of  trial  adopted,  unless  it  appears 
that  such  was  the  legislative  intention.  But  no  such  construc- 
tion can  be  fairly  given  to  this  law.  The  language,  from  its 
plain  and  obvious  meaning,  does  not  change  the  practice,  but 
manifestly  says  that  the  city  council  may.  But  the  question 
was  not  preserved  by  an  exception  to  the  ruling  of  the  court 
below,  and  is  not  therefore  before  us. 

The  only  question  saved  and  presented  by  the  record,  is, 
whether  the  evidence  contained  in  the  minutes  returned  by 
the  Police  Magistrate,  sustains  the  finding  of  the  Circuit 
Court.  The  evidence  thus  adduced,  and  to  its  admission  no 
exception  having  been  taken,  must  be  regarded  as  legitimate 
and  proper ;  and  by  it  there  would  seem  to  be  but  little  doubt 
that  appellant  did  violate  the  ordinance.  On  more  than  one 
occasion,  and  to  more  than  one  person,  he  permitted  persons 
under  twenty-one  years  of  age  to  drink  beer  in  his  saloon, 
contrary  to  the  ordinance  of  the  city. 
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It  is,  however,  insisted  that  the  evidence  fails  to  show  that 
the  beverage  denominated  beer  was  malt  liquor.  It  is  true, 
there  are  various  kinds  of  beer  that  are  not  made  by  the  use 
of  malt,  but  still  it  was  a  question  of  fact,  fairly  to  be  left 
to  the  court  to  determine,  whether  it  might  not  be  inferred 
that  the  beer  sold  and  drank  was  malt  liquor.  The  court 
below  found  that  it  was,  and  we  think  the  inference  was  war- 
ranted from  the  circumstances  appearing  in  evidence.  It 
strongly  tended  to  prove  that  it  was  malt  liquor. 

It  is  again  urged,  that  the  evidence  fails  to  show  that  appel- 
lant, had  a  license  to  keep  a  saloon,  but  that  it  was  to  his  wife. 
The  evidence  shows  that  he  applied  for  the  license,  that  he 
executed  the  bond,  and  did  not  dischjse  the  fact  that  the  name 
he  signed  to  the  bond  was  not  his,  or  that  the  license  was  for 
his  wife.  The  city  clerk  swears  that  he  believed,  at  the  time, 
that  he  was  issuing  the  license  to  appellant ;  and  it  appears 
that  the  personal  pronoun  occurring  in  the  bond  and  license, 
indicates  the  masculine  gender.  We  must,  therefore,  conclude 
that  the  license  was  gr-anted  to  him,  without  regard  to  the 
name  in  which  he  had  it  issued,  or  the  name  he  signed  to  the 
bond.  It  was,  no  doubt,  contrived  for  the  purpose  of  evading 
the  ordinance,  or  he  would  have  disclosed  the  fact  that  he 
wished  to  procure  the  license  in  the  name  of  his  wife ;  but  he 
is  as  fully  bound  by  his  acts,  as  though  he  had  given  his  note 
or  other  obligation  by  the  same  name. 

From  all  of  the  evidence  in  the  case,  we  are  of  the  opinion 
that  the  court  below  was  warranted  in  rendering  the  judgment 
which  it  did,  and  it  is  affirmed. 

Judgment  affirmed. 
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The  City  of  East  St.  Louis 

V. 

Eri^^st  W.  Wider. 

1.  License— 0/  payment  of— tender  of  police  commissioners'  certificates.  Where  an 
ordinance  of  a  city  requires  a  merchant's  license  to  sell  goods,  and  Imposes  a 
penalty  for  its  violation,  and  provides  that  only  the  currency  of  the  United  States 
or  city  orders  shall  be  a  tender  therefor— and  a  tender  is  made  of  the  certificates 
of  indebtedness  of  the  police  commissioners,  in  payment  of  such  license :  Held, 
that  the  certificates  of  indebtedness  of  the  police  commissioners  were  not  city 
orders,  in  contemplation  of  the  ordinance,  and  were  properly  refused;  and 
that  the  ordinance  which  made  the  certificates  of  indebtedness  of  the  police 
commissioners,  a  tender  in  payment  of  city  taxes,  did  not  make  thejn  a  tender  in 
payment  of  license. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the 
Plon.  J.  Gillespie,  Judge  presiding. 

This  was  a  proceeding  commenced  in  the  Circuit  Court  of 
St.  Clair  county,  for  an  alleged  violation  of  the  following  city 
ordinances : 

Art.  1.  Sec.  1  provides  that  no  person  shall  engage  in,  or 
carry  on,  any  business  or  calling  thereinafter  mentioned,  with- 
out license.  Sec.  2  provides  that  merchants  shall  pay  $10  for 
each  license  for  one  year  or  five  dollars  for  six  months.  Who- 
ever shall  deal  in  the  selling  any  goods,  wares,  etc.,  at  any 
store  or  place  in  the  city  shall  be  deemed  a  merchant. 

Art.  4.  Sec.  4.  If  applicants  for  license  shall  pay  into  the 
city  treasury  the  amount  required  by  the  license  applied  for 
in  United  States  currency  or  city  orders,  and  if  the  city  treas- 
urer receives  such  payments  he  shall  deliver  to  the  applicant 
his  receipt,  and  if  such  applicant  is  required  to  give  bond, 
such  bond  shall  be  deposited  with  the  city  clerk  before  any 
license  shall  be  issued. 
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Sec.  5.  Upon  proper  application,  city  clerk  to  issue  all 
licenses  taken  out  and  keep  record  thereof.  Entitled  to  fee 
from  applicant,  etc. 

Sec.  6.  No  licenses  to  be  granted  to  any  improper  person, 
and  it  is  made  the  duty  of  the  mayor,  treasurer  and  city  clerk 
to  see  that  this  section  is  faithfully  carried  out. 

Sec.  8.  Any  person  who  shall  engage  in  or  carry  on  any 
business,  trade  or  calling,  required  by  this  ordinance  to  be 
licensed,  before  a  license  shall  have  been  obtained  for  the 
same,  in  the  manner  herein  provided,  such  person  shall  be 
deemed  guilty  of  a  violation  of  this  ordinance  and  subject  to 
a  line  of  not  less  than  three  nor  more  than  one  hundred  dollars, 
for  each  and  every  offence. 

It  seems  that  Wider  had  a  merchant's  license  from  said  city, 
which  expired  on  the  1st  of  September,  1867.  On  the  5th  of 
September  of  said  year  he  tendered  the  required  amount  in 
certificates  of  indebtedness  issued  by  the  police  commissioners 
of  said  city,  to  the  treasurer  of  said  city,  and  demanded  a 
receipt  therefor  upon  which  to  obtain  a  license,  which  was 
refused.  He  then  continued  to  sell  and  deal  in  goods,  wares 
and  merchandize ;  and  for  sales  made  subsequent  to  such 
tender  he  was  prosecuted  under  the  ordinance  of  said  city,  for 
doing  the  business  of  a  merchant,  without  license. 

The  question,  arising  under  the  assignment  of  errors,  is, 
whether  the  tender  of  the  certificates  of  indebtedness  of  the 
police  commissioners,  was  a  sufficient  tender  in  payment  of 
license  under  the  provisions  of  the  ordinance. 

Mr.  Wm,  H.  Underwood,  for  the  appellant. 

Mr.  GusTAvus  Koerner,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

There  is  but  one  question  presented  by  this  record,  and  that 
is,  was  the    tender  by   appellee,   to   the   city   treasurer,   of 
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certificates  of  indebtednes  issued  by  the  police  commissioners 
of  the  city  under  tlie  act  of  February  22,  1867,  a  good  tender,  in 
payment  of  a  license  to  sell  goods  in  the  city  of  East  St.  Louis? 

This  is  to  be  solved  by  reference  to  the  ordinances  of  that 
city. 

Section  1,  article  1,  of  the  ordinance  in  relation  to  licenses, 
provides  that  no  person  shall  engage  in  any  trade  or  business 
thereinafter  mentioned,  without  first  having  obtained  a  license 
therefor,  in  the  manner  therein  provided. 

Section  2,  provides  that  merchants  shall  pay  ten  dollars  for 
each  license  for  one  year,  or  five  dollars  for  six  months,  and 
whoever  shall  deal  in  selling  goods,  &c.,  at  any  store  or  stand 
in  the  city  shall  be  deemed  a  merchant. 

Section  4,  of  Article  4,  provides,  if  applicants  for  license 
shall  pay  into  the  city  treasury,  in  United  States  currency  or 
city  orders,  the  amount  required  for  the  license  applied  for, 
and  if  the  city  treasurer  receive  such  payment,  he  shall  deliver 
to  the  applicant  his  receipt  for  the  same,  which  receipt,  and 
the  bond  of  the  applicant,  if  one  is  required,  shall  be  deposi- 
ted with  the  city  clerk  before  any  license  shall  be  issued. 

By  section  5,  the  city  clerk  is  to  issue  the  licenses  and  to 
keep  a  record  of  them. 

Section  6  provides  that  no  license  shall  be  granted  to  aiiy 
improper  person,  and  it  is  made  the  duty  of  the  mayor,  city 
treasurer  and  city  clerk,  to  see  that  this  section  is  faithfully 
carried  out. 

Section  8  provides  a  penalty  against  any  person  who  shalL 
without  procuring  a  license,  engage  in  trade — the  penalty  to 
be  not  less  than  three  dollars  and  not  more  than  one  hundred 
dollars  for  each  offence. 

It  is  agreed,  that  appellee  had  a  merchant's  license  from  the 
city  authorities,  which  expired  on  the  first  of  September,  1867, 
and  that  on  the  fifth  of  that  month  and  year  he  tendered  the 
required  amount  in  certificates  of  indebtedness  issued  by  the 
police  commissioners  of  the  city,  to  the  city  treasurer,  and 
15 — 46th  III. 
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demanded  a  receipt  therefor  as  money,  as  city  orders  receiver 
ble  for  licenses,  which  the  treasurer  refused.  The  applicant 
continued  to  sell  and  deal  in  goods  as  before,  and  for  such 
sales,  subsequent  to  such  tender,  he  was  prosecuted  for  the 
penalty. 

The  court  found  for  the  defendants,  on  appeal  from  the  city 
court,  and  gave  judgment  against  the  city  for  the  costs. 

There  can  be  little,  if  any,  doubt,  the  appellee  was  liable  to 
this  penalty.  It  will  be  seen  by  the  portions  of  the  ordinance 
quoted,  that  it  is  only  upon  the  receipt  of  the  city  treasurer 
that  the  amount  required  for  a  license  has  been  paid,  that  the 
city  clerk  is  authorized-  to  issue  a  license.  The  treasurer 
refused  to  receive  the  certificates  issued  by  the  police  commis- 
sioners, and  whether  rightfully  or  wrongfully,  the  applicant 
was  not  entitled  to  a  license.  If  the  treasurer  wrongfully 
rejected  the  application,  then  the  course  open  to  the  applicant 
was  plain,  which  was  by  mandamus  to  compel  him  to  grant 
the  application.  Being  refused  a  receipt,  the  city  clerk  could 
not  issue  the  license ;  the  old  one  had  expired,  and  continu- 
ing the  sale  without  a  license,  was  a  plain  violation  of  the 
ordinance. 

But  did  not  the  treasurer  rightfully  refuse  to  accept  these 
certificates?  It  is  clear  that  he  did.  By  the  act  to  establish 
a  police  force  for  the  city,  it  is  provided  by  section  16,  that  the 
board  of  police  commissioners  shall  make  annual  estimates  of 
such  sums  as  shall  be  necessary  in  each  fiscal  year  to  enable 
them  to  discharge  their  duties,  which  they  must  forthwith 
certifv  to  the  city  council,  who  are  required  to  appropriate  the 
amount  so  certified  out  of  the  general  fund  of  the  city ;  if  the 
city  council  fails  to  do  this,  or  the  disbursing  officer  of  the  city 
fails  to  pay  over  the  amount  of  the  appropriation  to  the  board, 
the  board  are  authorized  to  issue  certificates  of  indebtedness 
in  the  name  of  the  city,  in  such  amounts  as  they  may  deem 
advisable,  for  the  amount  of  their  requisition  upon  the  city 
council  on  their  appropriation,  the  certificates  to  bear  interest 
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at  ten  per  cent,  per  annum,  payable  not  more  than  twelve 
months  after  date,  and  to  raise  money,  they  are  autJiorized  to 
pledge  the  certiiicates ;  which  certificates  are  made  receivable 
at  par,  in  payment  of  all  city  taxes,  and  are  as  binding  upon 
the  corporation,  and  as  recoverable  against  it,  as  if  the  city 
council  had  themselves  authorized  the  issuing  of  the  certificates. 
Private  laws  of  1867,  vol.  2,  p.  489. 

It  will  be  perceived  that  section  4  of  article  4,  of  the  ordinance, 
epecifies  particularly,  what  shall  be  received  by  the  treasurer  in 
payment  for  a  license.  The  medium  of  payment  is  either  Uni- 
ted States  currency,  or  city  orders,  which,  in  the  absence  of  all 
proof  to  the  contrary,  we  must  intend  were  the  ordinary  and 
usual  orders,  which  the  authorized  officers,  appointed  for  that 
purpose,  drew  from  time  to  time  upon  the  city  treasury,  not  the 
notes  or  obligations  which  the  city  might  have  executed  as  evi- 
dence of  its  indebtedness.  These  certihcates,  issued  by  the 
police  commissioners,  are  not  specified  in  the  ordinance  as  a 
medium  of  payment  for  a  merchant's  license,  and  by  express 
enactment,  are  receivable  only  for  city  taxes.  Unlods  it  can  be 
shown,  then,  that  the  amount  to  be  paid  for  a  license  is  a  city 
tax,  the  claim  of  appellee  was  unfounded,  and  jDroperly  denied. 

That  it  is  not  a  tax,  is  shown  by  the  case  of  £'ast  St.  Loiiis 
V.  \Veh:nmg,  post. 

The  legislature,  by  the  revenue  act  of  1853,  provided  that 
the  revenue  of  counties  should  be  collected  in  gold  and  silver 
coin,  county  orders  and  jury  certificates,  and  in  no  other  cur- 
rency; and  for  State  purposes,  in  gold  and  silver  coin  and 
auditor's  warrants,  and  in  no  other  currency.  The  expression 
of  these  descriptions  of  media,  excludes  all  other  descriptions ; 
hence,  auditor's  warrants  could  not  be  received  in  payment  of 
the  county  revenue,  though  equal  to  gold  and  silver,  and  which 
the  State  could  be  compelled  to  pay.  They  might  be  far  more 
valuable  than  county  orders  or  jury  certificates,  yet  the  col- 
lector could  not  be  compelled  to  receive  them  for  the  county 
revenue.     So  here,  though  these  certificates  of  indebtedness 
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are  binding  upon  the  city,  and  recoverable  against  the  city, 
and  of  equal  value  to  city  orders,  still  they  are  not  city  orders 
and  made  receivable  for  licenses,  but  for  taxes  only. 

In  an  action  brought  for  non-delivery  of  corn,  it  would  be  no 
defence  that  wheat  was  tendered,  of  equal  or  greater  value 
than  the  corn  promised.  City  orders  or  United  States  cur- 
rency being  alone  receivable  for  a  merchant's  license,  it  fol- 
lows, that  certificates  of  indebtedness,  which  are  declared  to 
be  receivable  for  taxes,  and  which  the  city  is  bound  to  pay, 
though  equal  in  value  to  currency  or  to  city  orders,  was  no 
tender,  and  the  city  treasurer  properly  refused  them. 

Appellee,  proceeding  to  sell  goods  without  having  a  license, 
was  liable  to  the  penalty,  and  the  court  should  have  so  held. 
He  was  bound  to  do  all  in  his  power  to  get  a  license,  and  if 
these  certificates  were  refused,  then  he  should  have  tendered 
currency  or  city  orders.  He  did  neither,  but  he  chose  to  risk 
a  prosecution,  on  his  own  judgment,  that  these  certificates  and 
city  orders  were  one  and  the  same  thing.  That  they  are  not, 
we  have  shown ;  consequently,  appellee  having  no  license  to 
yend  goods,  he  is  liable  to  the  penalty. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Judgment  reversed. 


Egbert  W.  McClaughry 

V, 

The  Board  of  Supervisors  of  Hancock  County, 

Counties— ftound  to  pay  for  necessary  stationery  furnished  hy  Circuit  Clerk— nob 
withstanding  an  agent  Tuxd  been  appointed  by  the  board  of  supervisors  for  that  purpose. 
(Tnder  section  32  of  chap.  41  of  the  Rev.  Stat.,  while  the  clerks  of  the  circuit 
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and  county  courts  cannot  claim  the  exclusive  right  to  purchase  the  stationery 
required  for  their  respective  ofiSces,  as  against  an  agent  appointed  for  such  pur- 
pose by  the  board  of  supervisors ;  yet,  if  such  agent  fails  to  keep  their  offices 
properly  supplied,  they  may  make  necessary  purchases  of  such  articles,  and  if 
the  prices  paid  are  reasonable,  the  county  must  pay  for  it. 

Writ  of  EEROE.to  the  Circuit  Court  of  Hancock  countj; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  against  the  defendants  in  error,  the  board  of  supervisors 
of  Hancock  county,  to  recover  the  sum  of  $41  81,  alleged  to 
have  been  paid  out  by  him,  as  county  clerk  of  said  county,  for 
blanks  and  other  stationery,  for  the  use  of  his  office  as  such 
clerk.  The  case  was  tried  before  the  court,  a  jury  having 
been  waived,  who  found  the  issues  for  the  plaintiff,  and 
assessed  his  damages  at  $15 ;  to  reverse  which,  the  plaintiff 
has  brought  the  case  to  this  court  by  writ  of  error.  The  fur- 
ther facts  are  stated  in  the  opinion. 

Mr.  D.  Mack  and  Mr.  H.  Draper,  for  the  plaintiff  in  error. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  defendants  in 
error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  record  presents  the  question  whether  a  board  of  super- 
visors, having  appointed  a  special  agent  to  provide  stationery 
for  the  offices  of  the  circuit  and  county  clerks,  can  refuse 
payment  for  stationery  furnished  by  the  clerk,  and  proven  to  be 
necessary  ?  Section  32  of  chapter  41  of  the  Revised  Statutes, 
provides  as  follows : 

"  The  clerks  of  the  circuit  and  county  commissioners'  courts 
Bhall  provide  all  the  necessary  books  for  their  respective 
offices,  and  a  safe,  press  or  presses,  with  locks  and  keys,  for 
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the  safe  keeping  of  the  archives  of  their  respective  offices; 
and  the  county  commissioners'  court  sliall  make  allowances 
for  the  same,  and  for  articles  of  stationery  necessary  for  their 
respective  courts,  out  of  the  county  treasury,  from  time  to 
time." 

We  have  no  doubt  that  the  board  of  supervisors  can 
appoint  an  agent  to  buy  the  stationery  ;  and  if  he  buys  it  and 
furnishes  the  clerks'  offices,  the  clerk  himself  would  not  be  at 
liberty  to  purchase  and  claim  payment  of  his  bills.  He  can- 
not claim  an  exclusive  right  of  purchasing;  but  if  the  special 
agent  fails  to  keep  the  offices  properly  supplied,  the  clerks, 
under  the  foregoing  act,  as  construed  in  the  case  of  Knox 
County  V.  Arms^  22  111.  175,  would  have  the  right  to  buy,  and 
insist  on  payment  by  the  county.  Such  a  right  would  be 
incident  to  the  office  under  the  foregoing  law.  The  clerks 
can  not  be  required,  when  the  office  stationery  is  exhausted, 
to  suspend  the  business  of  the  office  until  the  agent  calls,  or 
until  they  can  find  him.  If  the  agent  has  neglected  to  supply 
them  in  season,  they  have  the  right  to  purchase,  and  when  the 
necessity  of  the  purchase  is  shown,  and  the  prices  paid  are 
reasonable,  the  county  should  pay  the  bill.  It  was  proven,  in 
this  case,  that  the  articles  bought  were  necesi^ary  for  the  office, 
and  that  the  prices  paid  were  reasonable.  The  judgment  mast 
be  reversed. 

Judgment  reversed. 
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Heney  Mansfield,  Aclm'r.,  etc. 

V. 

Andrew  Hoagland  et  al, 

\.  Assignment— Oisiyjice  of  an  equity— when  does  not  take  it  subject  to  the  ecudtiea 
of  third  persons.  The  assignee  of  an  equity,  for  a  valuable  consideration,  will  be 
protected  against  the  equitie?  of  third  persons,  of  whose  rights  he  had  no  notice. 

2.  Default— in  suits  in  chancery— effect  of.  In  a  suit  in  chancery,  where  a 
party  voluntarily  submits  to  a  default,  he  thereby  admits  the  truthfulness  of  the 
allegations  in  the  bill ;  and  until  the  decree  entered  therein  has  been  set  aside, 
or  opened,  it  stands  in  full  force  against  him. 

3.  TARTiES—insnitsin  chancery — real  jMrties  in  interest  only  shnidd  be  parties 
to  the  proceedings.  In  chancery,  the  real  parties  in  interest  should  be  parties  to 
the  proceedings,  and  those  whose  rights  cannot  be  affected  by  the  final  derision 
therein,  will  not  be  permitted  to  litigate  rights  In  such  suit,  unconnected  with 
the  subject  matter  in  controversy. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon, 
Marion  Williamson,  Judge,  presiding. 

The  facts  in  this  case  are  stated  in  the  opinion  of  the  court. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

Mr.  D.  McCuLLOCH,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

It  appears  that  Joseph  I.  Moore,  a  resident  of  the  State  of 
New  Jersey,  died  intestate,  in  the  month  of  July,  1849.  It 
also  appears,  that  Joshua  J.  Moore,  previous  to  his  death,  wad 
indebted  to  him  in  the  sum  of  $1,000,  for  which  he  had  given 
his  note  in  May,  1810.  That  subsequent  to  the  death  of  Joseph 
I.,  his  brother-in-law,  Joseph  C.  Hoagland,  brought  suit  on  the 
note  in  the  Circuit  Court  of  the  United  States,  in  Illinois,  in 
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his  own  name,  to  whom  he  claimed  it  had  been  indorsed  by 
the  payee  in  his  lifetime.  On  the  14:th  of  July,  1854,  he 
recovered  a  judgment  on  the  note,  and  sued  out  an  execution, 
and  iiad  it  levied  on  the  S.  E.  6,  7  N.  4  E.,  and  purchased  it 
under  the  execution,  on  the  1st  of  September,  1856,  at  the 
sum  of  $800.  Subsequently  an  alias  execution  was  issued, 
and  levied  upon  the  N.  E.  7  and  S.  W.  8,  7  N.  4  E.,  and  when 
sold  by  the  n)arshal,  Hoagland  became  the  purchaser,  at  the 
sum  of  $1,256  60. 

In  January,  1859,  John  Elting  applied  to  the  Probate 
Court  of  Peoria  county,  and  obtained  letters  of  administration 
on  the  estate  of  Joseph  I.  Moore,  deceased.  He  thereupon 
filed  a  bill  in  chancery  in  the  Peoria  Circuit  Court,  against 
Joseph  C.  Hoagland,  alleging  that  he  obtained  the  note  from 
Charles  Suj'dam,  another  brother-in-law  of  Hoagland,  at  whose 
house  Joseph  had  died,  and  in  whose  possession  his  papers 
were  left ;  and  that  Hoagland  wrongfully  forged  the  assign- 
ment of  the  note  to  himself.  The  bill  recites  the  commence- 
ment of  the  suit,  the  recovery  of  the  judgment,  the  suing  out 
of  the  executions,  the  sales  and  purchase  of  the  lands  by  Hoag- 
land ;  and  charges  the  redemption  allowed  bj'  law,  had  expired 
under  the  first,  but  had  not  under  the  latter  sale.  The  bill 
further  charges,  that  Joseph  C.  Hoagland  had,  for  the  pur- 
pose of  covering  up  the  transaction,  fraudulently,  and  without 
consideration,  assigned  the  certificates  of  purchase  to  Andrew 
Hoagland,  a  cousin,  to  hold  in  a  secret  trust  for  him.  The 
bill  charges,  that  Joseph  I.  Moore  left  a  number  of  brothers 
and  sisters  surviving  him,  and  the  children  of  others,  deceased, 
as  his  heirs,  who  were  entitled  to  a  distribution  of  his  property. 
The  bill  makes  the  two  Hoaglands  and  Joshua  J.  Moore, 
defendants,  and  prays  that  the  assignment  may  be  set  aside 
and  canceled,  and  that  the  certificates  of  purchase  may  stand 
as  a  security-  for  any  debt  Joshua  J.  Moore  may  owe  complain- 
ant; and  that  the  Hoaglands  be  enjoined  from  selling  or  trans- 
ferring the  lands,  and  for  general  relief. 
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A  summons  was  issued  and  served  on  Joshua  J.  Moore,  but 
the  Hoaglands,  being  non-residents,  were  not  served.  The 
necessary  publication  of  a  notice  of  the  pendency  of  the  suit 
was  made  against  tliem.  At  the  March  term,  1859,  the  defen- 
dants having  failed  to  answer,  the  bill  was  taken  as  confessed, 
and  a  decree  was  rendered.  It  found  that  the  Hoaglands  had 
conspired  to  cheat  and  defraud  the  heirs  of  Joseph  I.  Moore ; 
that  Joseph  C.  had  received  of  Joshua  J.  Moore  $2-10,  as  his 
share  of  the  note  and  judgment.  The  decree  found  the  bal- 
ance due  to  be  $l,9i8  72,  of  which  Joshua  J.  Moore  was 
entitled  to  $487  18,  leaving  $1,461  54  to  be  divided  among 
the  other  heirs.  It  found  the  Hoaglands  to  be  trustees  for 
the  heirs,  and  that  the  judgment,  certificates  of  purchase,  etc., 
be  and  stand  as  a  security ;  and  that  as  to  the  Hoaglands,  the 
sale  be  set  aside,  and  the  certificates  be  delivered  up  to  Joshua 
J.  Moore,  when  he  should  pay  the  money  due  to  the  adminis- 
trator; and  that  the  Hoaglands  convey  to  him  when  he  should 
present  to  them  a  certificate  from  the  administrator,  that  he 
had  paid  the  money;  and  on  a  default,  the  master  was  autho- 
rized and  required  to  convey  the  lands  to  Joshua  J.  Moore. 
The}'  refused  to  convey,  and  the  master  executed  the  convey- 
ance under  the  decree. 

At  the  June  term,  1859,  Andrew  Hoagland  applied  to  the 
court  to  set  aside  the  decree,  and  permit  him  to  file  his  answer. 
And  on  a  hearing  of  the  motion,  at  the  next  January  term, 
the  court  entered  an  order  opening  and  setting  aside  the  former 
decree,  as  to  him,  and  granting  hiin  leave  to  hie  an  answer, 
which  he  then  did. 

The  answer  denies  that  *he  assignment  of  the  certificates 
was  colorable  or  fraudulent,  but  alleges  that  it  was  made  for  a 
valuable  aonsideration.  Denies  that  the  assignment  of  the 
note  was  colorable  or  fraudulent,  but  was  for  value.  He 
admits  that  Joseph  C.  Hoagland  is  insolvent.  An  amended 
bill  was  filed,  stating  that  Cornelius  A.  Hoagland  pretended  to 
have  some  interest  in  the  lands,  or  a  part  of  them,  and  makes 
46  —  46tu  III. 
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him  a  defendant.  He  answered,  and  alleges  that  he  claimed 
to  hold  the  two  quarter  sections  last  gold,  and  that  Andrew 
Iloagiand  assigned  the  certificate  of  purchase  to  him,  on  the 
14th  day  of  December,  1858,  and  that  he  paid  a  valuable  con- 
sideration for  them ;  and  denies  all  knowledge  of  the  fraud 
charged  in  the  bill.  In  November,  1861,  the  death  of  Elting 
was  suggested,  and  appellant,  as  administrator  de  honis  non^ 
was  substituted  as  complainant. 

Afterwards,  in  October,  1864,  George  Titraan  filed  what  is 
denominated  a  bill  of  interpleader.  In  it  he  states  that  Joshua 
J.  Moore,  on  the  14th  day  of  August,  1858,  executed  to  him  a 
bond  for  $5,000,  conditioned  for  the  payment  of  $2,500,  with 
interest  at  ten  per  cent.,  and  to  secure  its  payment  he  and  his 
wife  executed  a  mortgage  on  the  S.  W.  8,  7  N.  4  E.  to  Titmau. 
That  default  had  been  made  in  its  payment,  and  suit  had  been 
commenced  at  the  September  term,  1860,  of  the  Fulton  Cir- 
cuit Court,  for  its  foreclosure,  and  the  venue  of  the  suit  had 
been  changed  to  Peoria,  where  the  suit  was  still  pending. 
That  on  the  same  day  Moore  executed  to  him  another  bond 
for  $5,000,  with  like  condition  for  the  payment  of  $3,000,  as 
specified,  and  that  Moore  and  wife  executed  a  mortgage  on 
the  N.  E.  T,  7  IST.  4  E.  to  secure  the  payment  of  the  money. 
That  a  default  in  payment  had  occurred,  and  at  the  June  term, 
1861,  of  the  Fulton  Circuit  Court,  a  bill  was  tiled  for  a  fore- 
closure, which  was  pending  and  undetermined,  and  that  Moore 
still  held  possession  of  the  quarter. 

He  further  states,  that  on  the  20th  of  August,  1858.  he  and 
Moore  entered  into  a  settlement  of  their  business,  and  it  was 
agreed  that  the  money  loaned  to  Moore  was  to  be  applied  to 
the  redemption  of  the  three  quarter  sections  from  sales  and 
encumbrances.  That  Moore  failed  to  redeem  the  ]and  from 
the  sale  to  Hoagland,  and  that  he  frequently  requested  Tit-  ♦ 
man  to  redeem  or  buy  from  Andrew  Hoagland.  That  Titnian, 
Moore  and  Hoagland  met,  and  Moore  urged  him  to  redeem, 
but  no  arrano;ement  was  made  at  that  conferen.ce.     That  tho 
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same  parties  Bubseqnently  met  at  Peoria,  when  Moore  again 
urged  Titnian  to  purchase  the  lands  from  Iloagland,  and  to 
induce  him  to  do  so,  promised  if  he  should  purchase,  that  he 
would  yield  possession  of  the  land  to  Titman,  and  permit  him 
to  receive  the  rents  and  profits  in  payment  of  the  interest  on 
the  sums  secured  by  the  mortgages  to  him,  until  Moore  should 
redeem  the  same.  That  he  became  the  purchaser  from 
Andrew  Iloagland,  of  the  N.  E.  7  and  S.  W.  8,  for  the  sum  of 
two  thousand  dollars,  and  received  a  deed  for  the  same.  That 
the  suit  instituted  by  Elting  was  operating  to  delay  Titman, 
and  the  security  was  diminishing.  The  bill  prays  that  Mans- 
field's suit  be  dismissed,  and  the  injunction  dissolved ;  and 
the  deed  from  the  master  to  Moore  be  vacated,  and  the  lands 
conveyed  to  him,  and  all  parties  enjoined  from  interfering 
with  the  lands.  Also  that  the  marshal's  deed  be  reformed,  and 
a  mistake  corrected. 

This  bill  of  Titman  was  answered  by  Joshua  J.  Moore, 
and  by  Manslield,  and  replications  filed.  At  a  subsequent  term, 
on  leave  granted,  Titman  amended  his  bill.  Joshua  J.  Moore 
also  answered  this  amended  bill.  At  the  January  term,  1866, 
Mansfield  applied  to  the  court  for,  and  obtained  leave  to  dis- 
miss his  bill  as  to  N.  E.  T  and  S.  W.  8,  7  N.,  4  E.  An  order 
dismissing  the  bill  to  that  extent  was  entered  by  the  court,  but 
Titman  entered  a  motion  to  set  aside  the  order,  which  was 
allowed  by  the  court. 

In  February,  1866,  there  was  a  final  hearing  on  all  of  the 
bills,  answers,  replications  and  proofs.  On  the  hearing,  Mans- 
field again  moved  the  court  for  leave  to  dismiss  his  bill  as  to 
the  two  quarters,  as  to  which  he  had  before  dismissed  it.  The 
court  decreed  that  the  original  and  amended  bills  be  dismissed 
for  want  of  equity,  and  the  decree  rendered  March  15th  1859, 
be  set  aside,  and  the  deed  made  by  the  master  in  chancery  to 
Joshua  J.  Moore,  conveying  the  three  quarters  be  canceled. 
And  Andrew  Hoagland  was  restored  to  all  of  his  i-ights  in 
the  lands,  and  that  the  niaster  should,  on  demand,  re-convey 
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these  lands  to  him,  and  under  Titman's  bill,  it  was  ordered  that 
the  marshal' s  deed  be  reformed  and  corrected.  To  reverse 
this  decree,  the  cause  is  brought  to  this  court. 

Andrew  Hoagland  denies  that  the  assignment  to  him  was 
without  consideration,  and  he  alleges  that  it  was  made  in  good 
faith  and  for  value.  And  when  the  evidence  is  examined,  it 
will  be  seen  that  it  wholly  fails  to  show  that  the  assignment 
was  colorable  or  fraudulent  or  without  consideration.  He 
also  denies  all  knowledge  of  the  fraudulent  facts  charged  in 
the  bill,  and  the  evidence  fails  to  prove  that  he  had.  The 
record  then  showing  Andrew  Hoagland  to  have  been  an  inno- 
cent purchaser  for  a  valuable  consideration,  Joshua  J.  Moore 
cannot  claim  to  have  Hoagland's  title  divested,  because,  it  mat- 
ters not  to  him  whether  the  judgment  on  the  note,  which  it  is 
admitted  he  oM^ed,  was  recovered  bj  Hoagland  or  bj  the 
administrator  of  Joseph  I.  Moore.  Admitting  that  Joseph  C. 
Hoagland  had  wrongfully  obtained  possession  of  the  note, 
after  the  death  of  Joseph  I.  Moore,  yet  having  obtained  it,  and 
recovered  judgment  on  it,  against  Joshua  J.  Moore,  and  the 
latter  having  satisfied  the  judgment,  by  allowing  his  lands  to 
be  sold,  he  could  not  be  made  to  pay  it  a  second  time  to  the 
administrator  of  Joseph  I.  Moore.  The  equitable  title  of 
Andrew  Hoagland  could  not  then  be  divested  on  account  of 
any  equities  of  Joshua  J.  Moore,  as  the  maker  of  the  note,  aa 
he  has  none,  so  far  as  this  record  discloses.  He  has  merely 
paid  his  debt,  and  if  the  personal  representatives  of  Joseph  I. 
Moore  suffered  the  note  to  be  wrongfully  obtained  and  col- 
lected by  Joseph  C.  Hoagland,  they  must  seek  their  remedy 
from  him. 

Joshua  J.  Moore  is  not  before  tlie  court  asking  relief.  He 
is  merely  a  defendant  to  the  bill.  Had  the  administrator  any 
equities  as  against  Andrew  Hoagland,  which  are  superior  to 
his,  as  he  was  an  innocent  purchaser  of  the  marshal's  certifi- 
cate of  sale,  which  would  entitle  the  administrator  to  have 
Andrew  declared  a  trustee  in  regard  to  the  land  ?  Clearly  not. 
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The  judgment  was  valid  and  binding  against  Joshua  J.  Moore, 
and  his  land  having  been  sold  nnder  it,  an  innocent  purchaser, 
or  an  innocent  assignee,  for  a  valuable  consideration,  of  rhe 
certificate  of  purchase,  from  a  purchaser,  cannot  be  compelled 
to  surrender  his  title  because  the  judgment  in  equity  may 
belong  to  the  estate  of  Joseph  I.  Moore.  If  his  personal 
representatives  have  permitted  Joseph  C.  Hoagland,  wrong- 
fully to  obtain  the  judgment  in  his  own  name  on  a  note  tliat 
really  belonged  to  them,  they  cannot  make  innocent  persons 
suffer  the  consequences  of  their  carelessness.  They  can  only 
look  to  Joseph  C.  Hoagland  and  make  him  responsible  for  the 
amount  received  by  him,  and  for  which  they  are  entitled  to  a 
decree.  As  to  the  question  whether  he  was  the  rightful  owner 
of  the  note,  his  default  to  the  original  bill  admitted  he  was 
not,  and  he  has  never  set  it  aside  or  opened  the  decree,  and  it 
stands  in  full  force  against  him.  The  decree  was  only  opened 
as  to  Andrew,  but  not  as  to  Joseph  C.  Hoagland. 

Was  Titman  entitled  to  any  relief  under  his  so-called  bill  of 
interpleader?  We  are  nnable  to  see  that  he  was.  If  his 
object  was  to  foreclose  his  mortgage,  he  shows  that  proceed- 
ings were  then  pending  expressly  for  the  purpose.  We  ai-e  at 
a  loss  to  see  tliat  any  relief  he  sought  was  in  the  slightest 
degree  germane  to  this  litigation.  His  rights  were  wholly  inde- 
pendent of  this  litigation.  If  the  master's  deed  to  Moore 
should  have  been  sustained,  then  it  would  enure  to  the  benefit 
of  his  claims  upon  the  land,  if  he  had  any.  It  could  not 
prejudice  his  rights  in  the  slightest  degree.  If  on  the  con- 
trary, the  title  was  held  to  have  been  rightfully  in  Hoagland, 
and  the  master's  deed  improperly  made,  then,  by  his  own 
showing,  it  would  enure  to  his  benefit,  subject  to  any  rights 
Joshua  J.  Moore  might  have  under  the  arrangement  which 
he  sets  out  in  his  bill,  but  which  he  disclaims  in  his  amended 
bill.  We  can  see  no  pretense  for  filing  the  bill  to  settle  these 
rights. 
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Neither  could  he  maintain  this  bill  against  all  of  these  par- 
ties, to  have  the  marshal's  deed  reformed.  If  he  desired  to 
have  the  correction  made,  he  should  have  filed  his  bill  against 
the  marshal,  or  perhaps  only  have  applied  to  the  Circuit  Court 
of  the  United  States,  and  on  motion,  obtained  an  order 
for  the  purpose.  The  court  oelow  should  have  dismissed  Tit- 
man's  bill,  with  costs.  This  being  so,  it  follows  that  the  court 
erred  in  refusing  to  permit  the  administrator  to  dismiss  his 
bill  so  far  as  it  related  to  the  quarters  on  sections  seven  and 
eight,  in  which  Tit  man  was  alone  interested,  and  it  follows 
that  all  costs  subsequently  made  in  litigating  with  him,  should 
be  taxed  against  him. 

liad  J  oshua  J.  Moore  paid  Elting  the  amount  of  the  judg- 
ment, as  required  in  the  first  decree,  while  it  was  in  force,  he 
would  now  be  entitled  to  the  benefit  of  the  decree  which  must 
be  rendered  against  Joseph  C.  Hoagland.  But  the  record 
shows  that  he  did  not  pay  it.  And  hence  he  has  no  claim  to 
the  benefit  of  the  decree. 

The  record  shows  that  the  interest  of  Joseph  C.  Hoagland 
was  equally  balanced,  and  he  was  therefore  a  competent  wit- 
ness for  Andrew  Hoagland.  If  the  land  was  taken  from  the 
latter,  Joseph  C.  would  be  accountable  to  him  for  the  consid- 
eration paid  for  the  assignment.  If  it  was  not,  then  Joseph 
C.  Hoagland  would  be,  as  we  hold  him  to  be,  accountable  to 
the  estate  of  Joseph  I.  Moore  for  tlie  amount  he  received  under 
the  judgment. 

For  these  reasons,  the  decree  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  the  views  expressed  in  this  opinion. 

Decree  reversed. 
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The  People,  etc.,  ex  rel,  The  Illinois  Institution  for 
THE  Education  of  the  Deaf  and  Dumb 

V. 

Oelin  H.  Minek,  Auditor  of  Public  Accounts. 

ScHOOii,  CoiJiEGE  andSeminartFcnd— o/t?i6  distribution  o/  the  interest  thereon. 
The  8th  section  of  the  act  of  1839,  bestowing  upon  the  institution  for  the  edu- 
cation of  the  Deaf  and  Dumb  a  certain  portion  of  the  interest  accruing  annually 
upon  the  school,  college  and  seminary  funds,  was  continued  by  the  act  of  1849, 
In  reference  to  that  institution ;  and  the  act  of  1857,  giving  to  the  Normal 
University  such  proportion  of  the  interest  upon  the  college  and  seminary  funds 
as  might  be  deemed  necessary,  did  not  operate  to  deprive  the  institution  for  the 
Deaf  and  Dumb  of  any  part  of  the  interest  upon  those  three  funds,  bestowed  by 
the  former  acts  ;  and  the  rights  of  that  Institution  in  that  regard,  as  declared  in 
the  acts  of  1839  and  1849,  are  recognized  by  the  act  of  1867,  on  that  subject. 

Tliis  was  a  proceeding  in  tlie  name  of  tlie  People,  on  the 
relation  of  ''  The  Illinois  Institution  for  the  Education  of  the 
Deaf  and  Dumb"  against  Orlin  H.  Miner,  auditor,  on  an  appli- 
cation for  mandamus.  Tlie  points  in  the  case  are  sufficiently 
Btated  in  the  opinion  of  the  court. 

Mr.  "William  Thomas,  for  the  relator. 

Mr.  Robert  G.  Ingersoll,  Attorney  General,  for  the  res- 
pondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

On  the  23d  of  February,  1839,  the  general  assembly  passed 
an  act  entitled  "  An  act  to  establish  the  Illinois  Asylum  for 
the  education  of  the  deaf  and  dumb,"  and  certain  persons 
named  therein  were  created  a  body  politic  and  corporate  to 
be  styled  and  known  by  the  name  of  the  "  President  and 
Directors  of  the  Illinois  Asylum  of  the  Deaf  and  Dumb." 
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It  was  a  private  charity,  and  located  at  Jacksonville.  Scates' 
Comp.  166. 

By  the  eighth  section  of  this  act,  in  order  to  aid  the  friends 
of  this  asylum,  the  Auditor  of  Public  Accounts  was  authorized 
and  required,  annually,  before  making  an  apportionment  and 
distribution  of  the  interest  upon  the  school,  college  and  semi- 
nary funds  among  the  several  counties  of  the  State,  to  pay 
over  to  the  president  and  directors  of  this  asylum,  out  of  this 
interest,  a  sum  not  exceeding  one-quarter  per  cent,  upon  the 
whole  amount  of  the  several  funds,  the  legislature  reserving 
the  right  to  repeal,  at  any  time,  this  section.     lb.  168. 

By  the  act  of  February  3,  1849,  this  asylum  was  made  a 
public  institution ;  it  was  reorganized ;  the  number  of  direc- 
tors reduced  ;  their  appointment  provided  for  biennially  by 
the  Governor  and  senate,  and  the  name  changed  to  that  which 
it  now  bears,  "  The  Illinois  Institution  for  the  Education  of 
the  Deaf  and  Dumb,"  and  by  the  third  section  of  the  act,  it 
was  provided  that  all  the  deaf  and  dumb  residing  in  this 
State,  of  suitable  age  and  capacity  to  receive  instruction, 
should  be  admitted  into,  and  enjoy  the  benefits  of,  the  institu- 
tion without  charge.     lb.  174. 

By  section  1  of  an  act  of  the  general  assembly,  approved 
February  28,  1867,  it  is  declared  "  that  in  addition  to  the  pro- 
visions made  to  aid  the  Illinois  Institution  for  the  Education 
of  the  Deaf  and  Dumb,  by  the  act  establishing  said  Institu- 
tion, which  is  Jierehy  continued,  the  following  sums  be  and  are 
hereby  appropriated,  payable  out  of  the  treasury  in  quarterly 
payments,  as  required  for  use."     Sess.  Laws  1867,  p.  9. 

It  had  been  the  constant  practice  of  the  Auditor  of  Public 
Accounts,  acting  under  the  act  of  1839,  above  referred  to, 
before  making  an  apportionment  and  distribution  of  the  inte- 
rest on  the  school,  college  and  seminary  funds,  among  the 
several  counties  of  the  State,  issue  warrants  on  the  treasury 
in  favor  of  this  Institution  for  the  Education  of  the  Deaf  and 
Dumb,  for  this  one-quarter  of  one  per  cent,  upon   the  whole 
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amount  of  these  several  funds,  as  the  law  required  him  to  do, 
until,  as  the  relators  allege  in  their  petition,  January,  1867, 
when  he  refused  to  issue  the  required  warrant,  alleging  as  a 
reason  for  such  refusal,  that  the  general  assembly  had,  bj  an 
act  for  the  establishment  and  maintenance  of  a  Normal  Uni- 
versity, approved  February  18,  185T,  appropriated  the  interest 
on  the  college  and  seminary  funds,  or  such  part  thereof  as 
might  be  found  necessary,  for  the  maintenance  of  this  Normal 
University,  payable  on  the  order  of  the  board  of  education, 
from  the  treasurj'  of  the  State. 

It  is  further  alleged,  that  the  Auditor  refused  to  issue  a 
warrant  for  the  interest  on  the  college  and  seminary  funds  to 
the  relators,  payable  in  January,  1868,  for  the  same  reasons 
assigned  by  him  as  above. 

The  Auditor  of  Public  Accounts  admits  all  the  statements 
contained  in  the  petition,  and  assigns  as  a  reason  for  his 
refusal  to  issue  a  warrant  to  the  relators,  that  by  the  act  estab- 
lishing the  Normal  University,  the  interest  on  the  college  and 
seminary  funds,  or  such  part  thereof  as  might  be  found  neces- 
sary, was  appropriated  to  that  institution,  and  that  the  board 
of  education  of  that  university  had  declared  the  whole  of  the 
interest  upon  these  funds  to  be  necessary  for  the  maintenance 
thereof,  and  demanded  it  from  the  Auditor,  and  he,  being  in 
doubt  as  to  the  party  entitled  to  it,  refused  to  pay  it  to  either. 

The  Auditor  insists  he  is  not  bound  to  pay  it  to  the  Institu- 
tion for  the  Deaf  and  Dumb,  for  the  reason  that  it  has  been 
appropriated  to  the  Normal  University,  and  the  board  of  edu- 
cation of  that  institution  have  demanded  it  of  him. 

The  petitionei's  ask,  on  these  facts,  that  a  peremptory  man- 
damus issue,  compelling  the  Auditor  to  issue  his  warrant  in 
favor  of  the  relators  for  the  one-fourth  of  one  per  cent,  of  the 
annual  interest  of  the  college  and  seminary  funds,  they  admit- 
ting they  have  received  their  proportion  of  the  seho(^l  fund. 

It  appears,  from  the  petition,  and  it  is  not  denied,  that  in 
their   biennial  report   to   the  general   assembly,  made   at  the 
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Bessioa  held  in  January,  1867,  the  relators  gave  a  full  state- 
ment and  history  of  the  legislation  in  respect  to  the  funds, 
referring  especially  to  this  act  of  February,  1857,  establishing 
the  Normal  University  ;  and  the  general  assembly,  in  view  of 
all  this  legislation,  passed  the  act  of  February  28,  1867,  by  a 
fair  interpretation  of  the  first  section  of  which,  this  one-fourth 
of  one  per  cent,  on  the  annual  interest  of  the  school,  college 
and  seminary  funds,  was  continued  to  the  Deaf  and  Dumb 
Institution. 

If  then,  by  inadvertence  or  misapprehension,  the  general 
assembly  did,  in  1857,  grant  the  interest  on  the  college  and 
semina^'y  funds,  or  such  part  of  it  as  might  be  necessary,  to 
the  Normal  University,  by  the  act  of  Febniary  28,  1867  they 
virtually  recalled  the  grant,  and  continued  it  to  the  relators, 
as  it  had  been  originally  in  1839  appropriated  to  them. 

This  act  is  at  least,  declaratory  of  a  rule  by  which  the 
Auditor  shall  be  governed,  and  is  the  last  expression  of  the 
will  of  the  general  assembly  in  respect  to  this  subject.  We 
think  the  claim  of  the  relators  is  sustained  by  a  fair  construction 
of  the  act  of  1867,  passed  as  it  was,  by  the  general  assembly 
with  a  full  knowledge  of  all  previous  legislation,  and  that  the 
right  of  the  relators  to  this  fund  is  indisputable. 

A  peremptory  mandamus  will  issue. 

Mcmdamus  awa/rded. 


Richard  H.  Connor  et  ux. 

V. 

Joseph  A.  Berry  et  al. 

1.  Married  women— tobUiti/  of  the  husband  for  thi>  wife's  debts  contracted  befon 
rmirriage.  The  husband  Is  liable  for  the  debts  of  the  wife  contracted  before  mar- 
riage, although  the  marriage  may  have  taken  place  since  the  passage  of  the  act 
of  1881,  for  the  protection  of  married  women  in  their  separate  property. 
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"Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

Tlie  points  raised  in  this  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Messrs.  McCleb- 
NAND,  Broadwell  &  Springer,  for  the  plaintiffs  in  error. 

Messrs.  Palmer  &  Hay,  and  Messrs.  Herndon  &  Zane,  for 
the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  whether  the 
husband  is  liable  for  the  debts  of  the  wife  contracted  before 
coverture,  the  marriage  having  taken  place  since  the  passage 
of  the  law  of  1861,  for  the  protection  of  married  women  in 
their  separate  property.  It  is  contended  for  the  appellants, 
v/itli  a  good  deal  of  plausibility,  that,  as  that  act  secures  to  a 
married  woman  the  separate  control  and  enjoyment  of  her 
property,  the  reason  of  the  common  law  rule  imposing  lia- 
bility upon  the  husband,  and  with  the  reason,  the  rule  itself 
mu'it  be  considered  as  having  ceased.  But  we  are  not  pre- 
pared to  say  the  reason  has  so  far  ceased  as  to  justify  us  in 
overturning,  by  judicial  construction,  a  rule  so  firmly  estab- 
lished in  our  law.  All  that  can  be  truly  said,  is,  that  the  act 
of  1861  has,  in  part,  abolished  the  grounds  upon  which  the 
courts  and  text  writers  have  placed  the  liability  of  the  hus- 
band, but  it  has  not  wholly  done  so.  That  liability  rests  not 
merely  upon  the  fact  that,  by  the  common  law,  the  husband 
becomes,  upon  marriage,  the  owner  of  his  wife's  personal 
property,  when  reduced  to  possession,  and  of  a  life-estate  in 
her  realty,  but  also  upon  the  ground  that  he  is  entitled  to  the 
entire  proceeds  of  her  time,  industry  and  skill,     A3  a  means 
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of  paying  her  debts,  it  can  hardly  be  said  that  her  earnings 
are  of  less  consequence  than  her  accumulated  property.  In 
most  cases  in  this  country  they  would  be  of  far  greater.  Yet 
this  court  has  held,  in  Bear  v.  Hays,  36  Ills.,  280,  and  in  seve- 
ral subsequent  cases,  that,  notwithstanding  the  act  of  1861, 
the  husband  is  still  entitled  to  the  wife's  earnings.  So 
it  has  held  in  Cole  v.  Van  Biper,  44-  111.  58,  that  he 
still  has  a  qualified  tenancy,  by  the  curtesy,  in  her  lands. 
"With  these  legal  incidents  of  marriage  still  existing,  we 
cannot  say  the  legislature  intended  by  the  act  of  1861  to 
relieve  the  husband  from  the  obligation  to  pay  his  wife's  debts 
imposed  upon  him  by  the  existing  law. 

Judgment  affirmed. 


GrEOEGE  W.  AlBIN- 

V. 

The  People  of  the  State  oe  Illinois. 

1.  SoiRB  FACIAS— o/  averments  therein.  It  is  not  necessary  that  a  scire  facias, 
to  revive  a  judgment,  should  contain  an  averment  that  execution  had  not  been 
Issued  within  a  year  and  a  day. 

2.  'ExECVTiOT^S— within  what  time  they  may  issue.  Where  a  judgment  has  been 
recovered  by  the  people  on  a  recognizance,  it  is  not  essential  that  execution 
should  issue  within  a  year  and  a  day  from  the  time  of  rendition  of  judgment,  In 
order  to  authorize  the  issuance  of  execution  after  that  time. 

3.  SciREFACiASXOBEVTVEJcrDQMBNT— wTicnitMrillHe.  But  where  the  people  have 
recovered  such  judgment,  scire  facias  will  lie  thereon,  notwithstanding  execu« 
tion  could  be  issued  on  the  judgment  at  the  same  time. 

Wkit  of  Eeror  to  the  Circuit  Court  of  Cumberland  county  : 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 
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This  was  a  proceeding  bj  scire  facias,  to  revive  a  judgment 
obtained  by  the  people  upon  a  recognizance.  Upon  trial  in 
the  Court  belovf,  judgment  was  rendered  against  the  defen- 
dants, who  bring  the  cause  to  this  Court  by  writ  of  error. 

The  facts  appear  in  the  opinion  of  the  Court. 

Messrs.  Heney  &  Read,  for  the  plaintiff  in  error. 

Mr.  Robert  G.  Ingersoll,  Attorney  General,  for  the 
defendant  in  error, 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  this  writ  of  scire  facias  would  not  lie, 
because  there  had  not  elapsed  seven  years  from  the  date  of  the 
rendition  of  the  judgment,  on  which  execution  was  sought  by 
this  proceeding;  and  it  is  said  that  while  the  scire  facias 
fails  to  show  the  fact,  it  appears  in  the  record  of  the 
original  case,  that  an  execution  was  issued  w^ithin  one  year 
from  the  date  of  its  rendition.  It  is  one  of  the  most  familiar 
rules  of  practice  that  a  plaintiff  may  sue  and  recover,  in  an 
action  of  debt  on  an  unsatisfied  judgment.  And  the  practice 
is  equally  uniform,  that  a  scire  facias  may  be  maintained  on  a 
judgment  when  it  has  become  dormant,  so  as  to  have  it 
revived,  and  obtain  execution  of  the  judgment. 

Upon  consulting  approved  precedents,  it  is  found,  that  the 
scire  facias  does  not  contain  an  averment,  that  an  execution 
has  not  been  issued  within  a  year  and  a  day.  The  averment 
is,  "That  although  judgment  aforesaid,  in  form  aforesaid,  is 
given,  execution,  nevertheless,  for  the  debt  and  damages  afore- 
said, remains  to  be  made  to  him,"  the  plaintiff.  In  this  ease 
the  usual  form  is  not  adopted,  but  the  averment  is  this: 
*' Which  said  judgment  remaining  unsatisfied  and  unpaid." 
This,  we  think,  is  substantially  good,  although  informal,  and 
must  be  held  sufficient  to  support  a  judgment. 
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It  is  also  insisted  that  a  scire  facias  will  not  lie  in  favor  of 
the  people,  as  the  law  does  not  impute  laches  to  the  State. 
We  find  in  works  on  practice,  that  it  is  said  it  is  not 
necessary  to  sue  out  this  writ  on  judgments  in  favor  of  tlie 
king,  and  the  same  is  no  doubt  true  of  judgments  in  favor  of 
the  people,  notwithstanding  more  than  a  year  has  expired 
after  its  rendition.  But  while  it  may  be  unnecessary  to  do  so, 
still  no  reason  is  perceived  why  it  may  not  be  done.  An  action 
of  debt  may  be  brought,  and  a  recovery  had,  on  a  judgment 
upon  which  an  execution  may  issue,  and  yet  it  is  no  defense, 
that  the  suit  was  necessary.  It  will  not  be  denied  that  the 
people  could  have  maintained  debt  on  this  judgment,  although 
it  may  have  been  unnecessary.  Plaintiff  cannot  object 
because  the  people  have  chosen  to  give  him  the  opportunity 
to  show  that  he  has  paid  or  discharged  the  judgment.  It  was, 
no  doubt,  optional  with  the  people  to  sue  out  the  writ,  or  to 
have  had  execution  issued  at  once,  and  they  have  elected  to 
adopt  the  former  course,  and  in  it  no  error  is  perceived.  The 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel. 

Lorenzo  Bull. 

n. 

OELrN  H.  Miner,  Auditor. 

1.  Rkfitndinq  taxes— claimed  to  have  been  iUe^aUy  assessed.  In  no  case  can  the 
State  be  compelled  to  refund  a  tax  voluntarily  paid,  upon  a  claim  of  technical 
Illegality  in  the  assessment,  provided  the  property  on  which  it  was  paid  was 
legally  taxable. 

3.  So  a  State  tax  assessed  against  the  shareholders  of  a  national  bank  for  the 
yeeir  ]865,  under  the  law  of  this  State  then  in  force,  and  voluntarily  paid,  can- 
not be  recovered  back  merely  because  the  mode  of  assessment  provided  by  that 
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law  may  have  been  illegal,  the  property  upon  which  such  tax  was  paid   being 
subject,  in  some  mode,  to  State  taxation. 

This  was  an  application  for  a  writ  of  mandamus,  in  tlie 
name  of  the  people,  on  the  relation  of  Lorenzo  JBuLl,  against 
Orlin  H.  Miner,  Auditor  of  Public  Accounts. 

A  statement  of  the  case  is  sufficiently  given  in  the  opinion 
of  the  court. 

Mr.  N.  BusHNELL  and  Mr.  O.  C.  Skinneb,  for  the  relatoi*. 

Mr.  Robert  G.  Ingeksoll,  Attorney  General,  for  the 
respondent. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  an  application  by  the  Merchants  and  Farmers' 
National  Bank  of  Quincy,  on  the  relation  of  Lorenzo  Bull,  for  a 
mandamus  against  the  Auditor  of  Public  Accounts  of  this  State, 
to  compel  him  to  issue  his  warrant  on  the  treasurer  of  the 
State,  to  refund  to  the  bank,  for  the  benefit  of  its  shareholders, 
of  whom  the  relator  was  one,  certain  taxes  levied  in  1865  by 
the  State,  on  these  shareholders  for  the  taxes  on  their  respective 
shares,  and  which  they  paid  under  protest. 

The  relator,  not  denying  that  taxes  were  justly  due  and  pay- 
able by  the  bank  in  some  form,  claims  that  these  so  paid  were 
illegally  assessed,  and  therefore  ought  to  be  refunded,  relying 
upon  the  decision  by  the  supreme  court  of  the  United  States 
in  the  case  of  Bradley  v.  The  Peoj^le^  4  Wallace,  459,  a  case 
taken  by  writ  of  error  to  this  court. 

The  court  place  its  decision  in  Bradley's  case  on  Van 
Allen  V.  The  Assessors,  3  ib.  573,  from  the  State  of  New  York, 
on  the  assumption  that  our  statute  taxing  the  State  banks  waa 
Bubstantially  like  that  of  New  York. 

This  may  be  admitted,  but  there  was  one  importaut  feature  in 
Bradley's  case  which  that  distinguished  tribunal  seems  to  have 
disregarded,  on  which  the  opinion  of  this  court  was  mainly 
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based  ;  that  is,  it  was  a  matter  of  agreement — of  contract 
between  the  State  and  these  banks,  that  thej  should  be  taxed 
in  the  mode  thej  were  taxed  by  our  State  law.  It  was  an  ele- 
ment of  the  contract  which  could  not  be  obliterated  by  any 
power,  without  impairing  the  contract.  We  still  adhere  to  the 
opinion  we  then  expressed,  that  the  tax  was  legall}^  levied ; 
because  it  was  the  contract,  it  should  be  so  levied. 

But  conceding  the  correctness  of  the  decision  of  the  Supreme 
Court  ©f  the  United  States,  even  by  that  decision,  the  stock  of 
these  banks  was  legally  taxable  by  the  State  in  some  form;  the 
objection  was  merely  in  the  mode  of  collection,  whether  from 
the  capital  stock  or  from  the  individual  shares  which  make 
up  the  capital  stock. 

This  bank,  and  others,  chose  to  waive  the  objection,  and  by 
paying  the  tax,  paid  only  what  was  equitably  due  the  State 
on  this  species  of  property,  without  any  misapprehension  or 
misunderstanding,  or  want  of  knowledge  of  the  facts,  and  on 
no  principle  can  they  recover  back  money  paid  under  such 
circumstances. 

In  no  case,  would  we  compel  the  State  to  refund  a  tax  vol- 
untarily paid,  merely  because  of  some  technical  illegality  in 
the  assessment,  provided  the  property  on  which  it  was  paid 
was  legally  taxable.  That  this  property  was  in  this  condition, 
cannot  be  denied  or  questioned,  and  the  application  to  refund 
the  tax  levied  and  collected  upon  it,  though  in  an  irregular 
manner,  has,  in  our  judgment,  neither  an  equitable  nor  merito- 
rious basis.  Mandamus  denied. 
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The  People  of  the  State  of  Illinois  ex  rel. 
Caleb  M.  Pomeeoy. 

V. 

OBLnsr   H.  Minek,  Auditor. 

Beeese,  J : — This  case  is  in  all  respects  the  same  as  the  prece- 
ding case,  and  judgment  accordingly. 

Mandamus  denied. 


IcHABOD  H.  Miller  et  al.,  for  tlie  use,  etc. 

V. 

Jeremiah  Ballard. 

1.  SiTBSCBiPTiON— 3)7omise to  pay.  Where  money  is  promised  to  be  paid  upon 
a  subscription,  and  the  promise  is  based  upon  the  fulfillment  of  certain  condi« 
tlons,  or  the  attainment  of  certain  objects  set  forth  in  the  instrument  subscribed 
to,  a  performance  is  a  sufficient  consideration  to  support  an  obligation  to  paj*. 

2.  Performance— w/jat  is  necessary  to  a  recovery.  It  is  not  necessary  that  the 
payees  of  the  instrument  themselves,  should  perform  the  work  and  expend  the 
money,  nor  does  it  vitiate  the  promise  that  the  performance  should  be  delegated 
to  a  corporation.  It  is  suiBcient,  that  upon  the  faith  of  this  subscription,  the 
conditions  of  the  instrument  were  performed. 

3.  Measure  of  damages— ^n  an  action  upon  a  subscription.  If  all  the  money 
so  subscribed,  was  necessarily  used  in  securing  the  end  designed,  then  the  recovery 
would  be  limited  bv  the  amount  subscribed ;  but  if  an  amount  less  than  the  whole 
amount  subscribed  was  necessarily  expended,  the  recovery  would  then  be  limited 
to  the  amount  so  expended,  and  would  be  divided  among  the  subscribers,  pro 
rata. 

4.  Parol  evidence.  And  in  such  case,  in  an  action  to  recover  the  subscrip- 
tion money,  it  is  competent  to  prove  by  parol,  that  an  instrument  executed  In 
furtherance  of  the  purpose  for  which  the  subscription  was  made,  was  accepted* 
and  was  satisfactorj'. 

iS— 46th  III. 
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Appeal  from  the  Circuit  Court  of  Adams  County ;  the 
Hon.  Joseph.  Sibley,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Sklnner  &  Marsh,  for  the  appellants. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Miller  and  others,  for  the  use 
of  the  Adams  County  Agricultural  and  Horticultural  Associa- 
tion, to  recover  the  amount  of  Ballard's  subscription  to  the 
following  instrument: 

"  QumcY,  Dec.  24th,  1866. 

We,  the  undersigned,  hereby  promise  to  pay  I.  H.  Miller, 
J.  T.  Bradford,  H.  S.  Byington,  and  Charles  N.  Lee,  the  sev- 
eral amounts  opposite  our  names,  for  the  purpose  of  securing 
the  location  of  the  State  Fair  at  Quiucy,  for  the  two  years  next 
ensuing." 

To  this  instrument,  various  persons  had  subscribed  various 
sums,  and  the  defendant  had  subscribed  one  hundred  dollars. 

It  appears  in  the  record,  that  subsequently  to  the  date  of 
this  paper,  the  Adams  County  Agricultural  Association,  for 
whose  use  this  suit  was  brought,  was  incorporated,  with  a 
capital  stock  of  $100,000,  and  power  to  buy  and  hold  eighty 
acres  of  land ;  that  the  company  organized,  bought  laud 
adjoining  Quincy,  and  expended  upon  it  large  sums  of  money, 
for  the  purpose  of  making  convenient  and  handsome  fair 
grounds;  and  that  the  State  Fair  was  held  there  for  the  year 
186T.  It  also  appears,  that  the  State  Agricultural  Society 
passed  a  resolution  on  the  ITth  of  January,  1867,  to  the  effect 
that  they  would  hold  the  State  lair  at  Quincy,  for  the  next  two 
vearsj  on  condition  that  a  satisfactory  bond  should  be  executed, 
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and  that  a  bond  was  executed,  and  accepted  by  the  State 
Society. 

It  is  insisted,  for  the  appellee,  and  the  Circuit  Court  so 
instructed  in  the  first  instruction  for  defendant,  that  in  order 
to  recover,  it  was  necessary  to  show  that  the  plaintiffs  had 
expended  money  or  performed  services,  on  the  faith  of  this 
subscription  paper.  This  was  error.  It  was  wholly  immate- 
rial whether  the  plaintiffs  themselves  had  performed  \vork  or 
expended  money.  If  any  person,  whether  a  natural  person 
or  a  corporation,  had  done  so  on  the  faith  of  this  subscription, 
a  recovery  could  be  had  in  the  name  of  the  payees  of  the 
paper,  to  the  extent  of  the  expenditures,  each  subscriber  being 
liable  for  his  proportion.  Robertson  v.  March,  3  Seam.  198; 
Pryor  v.  Cain,  25  Ills.,  292  ;  Griswold  v.  Board  of  Trnsteea, 
26  ib.  41.  The  persons  named  in  the  subscription  paper  as 
payees,  are  in  such  cases,  considered  merely  as  a  committee, 
or  as  trustees,  to  whom  the  promise  is  made  for  the  benefit  of 
any  one  who  may  act  upon  its  faith,  and  a  suit  may  be  main- 
tained in  their  name. 

It  is  insisted,  however,  by  counsel  for  appellee,  that  the 
Adams  County  Association  did  not  expend  their  money  on  the 
faith  of  this  subscription,  or  for  the  purpose  of  eftectuating  its 
object.  These  are  questions  of  fact,  which  we  do  not  pmpose 
to  decide,  but  it  is  proper  to  say,  in  reference  to  the  argument 
of  appellee,  that  the  circumstance  that  the  Adams  County 
Society  expended  a  much  larger  sum  than  may  have  been  neces- 
sary to  secure  tiie  State  Fair,  and  that  it  had  become,  or  waa 
designed  to  become  a  permanent  association,  owning  the 
valuable  fair  ground  and  the  expensive  buildings  thereon, 
would  not,  of  itself,  prevent  the  recovery  of  these  subscrip- 
tions for  its  use.  Suppose  the  corporators  or  stockholders  had, 
as  individuals,  expended  fifty  or  a  hundred  thousand  dollars 
in  the  purchase  and  improvement  of  this  ground,  with  the 
expectation  of  deriving  an  income  from  it  independently  of 
the  State  Fair ;  yet  if,  by  this  expenditure,  they  secured  the 
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Fair,  and  if,  in  making  it,  they  relied  on  these  subscriptions, 
the  same  never  having  been  canceled  or  withdrawn,  then  they 
are  entitled  to  collect  them  so  far  as  their  expenditures  were 
necessary  to  secure  the  Fair  for  the  two  years.  If  this  object 
was  accomplished,  it  mattered  not  to  the  subscribers  to  this 
paper,  that  the  persons  who  were  willing  to  risk  this  large  sum 
of  money  in  the  purchase  and  adornment  of  the  grounds, 
hoped  to  receive  returns  from  some  other  sources  besides  these 
subscriptions.  The  appellee  subscribed  this  paper  because  he 
considered  the  location  of  the  State  Fair  for  two  years  at 
Quincy,  of  such  importance  to  him,  individually,  or  as  a  mem- 
ber of  the  community,  that  he  was  willing  to  give  one  hun- 
dred dollars  to  secure  it.  When  this  object  has  been  attained, 
he  should  be  willing  to  redeem  his  promise,  if  the  persons  who 
have  secured  the  Fair,  have  done  so  by  incurring  necessary 
expenses  in  reliance  upon  that  promise.  Of  course,  if  the 
Adams  County  Society  has  made  expenditures,  either  in  build- 
ings or  otherwise,  which  were  not  necessary  to  secure  the  Fair, 
and  not  designed  for  that  purpose,  for  reimbursing  such  expendi- 
tures, they  have  no  claim  against  the  appellee,  or  the  other 
subscribers  to  this  paper.  They  can  claim  and  only  claim 
these  subscriptions  so  far  as  their  payment  may  be  necessary 
to  reimburse  the  expenses  that  were  necessarily  incurred  to 
secure  the  Fair,  and  incurred  in  reliance  upon  them,  and  each 
subscriber  would  be  liable  only  for  his  proportion. 

There  was  also  error  in  the  thirteenth  instruction  given  for 
defendant,  to  the  effect  that  the  jury  were  to  disregard  all  evi- 
dence touching  the  execution  and  written  acceptance  of  a  bond 
from  the  County  Society  to  the  State  Society.  This  instruc- 
tion was  given  on  the  theory  that  the  bond  itself  should  have 
been  produced.  This  would  have  been  true  if  the  plaintiffs 
had  sought  to  prove  either  the  contents  of  the  bond,  or  its 
acceptance  in  writing.  But  all  this  was  immaterial.  It  was 
onlj'  necessary  for  them  to  prove,  and  this  was  all  they 
sought   to   prove,   that  the  County  Association  executed  an 
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metrument  to  the  State  Society,  which  the  latter  accepted  as 
Batisfactoiy,  under  its  resohition  of  the  17th  of  January.  It 
was  immaterial  what  were  the  contents  of  the  instrument,  or 
whether  it  was  accepted  in  writing,  if  the  proper  officers  of  tho 
State  Society  did  in  fact  receive  it,  and  were  satisfied  with  it. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Tudgment  reversed. 


Elisha  Bagley 
"William  McClure,  for  the  use  of  George  Fetrick. 

1.  New  triai/— verdict  contrary  to  the  evidence.  Even  if  the  finding  ot  thi 
court  below,  on  the  facts  of  the  case  tried  before  it,  should  be  against  the  t/:l 
dence,  but  only  slightly  so,  the  finding  of  the  court  will  not  be  disturbed. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Winkleman  &  Dill,  for  the  plaintiff  in  error. 

Mr.  S.  M.  Case,  for  the  defendant  in  error. 

Mr.  Justice  Wam^jr  delivered  the  opinion  of  the  Court : 

This  was  an  action  commenced  by  William  McClure  for  thu 
use  of  George  Fetrick,  before  a  justice  of  the  peace,  against 
Elisha  Bagley,  on  an  order  drawn  on  the  latter  by  Martha 
McClure,   for   one    hundred    dollars.      On    the   back   of  the 
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order  was  this  acceptance:  "  I  accept  the  within  order,  and 
agree  to  pay  it  out  of  the  first  money  collected  by  me  for 
Martha  McClure,  March  19,  1862."  On  the  trial  before 
the  justice  of  the  peace,  defendant  recovered  a  judgment 
against  plaintiff  for  costs,  from  which  he  appealed  to  the 
Circuit  Court.  At  the  October  term,  1867,  of  the  St.  Clair 
Circuit  Court,  the  cause  was  again  tried  by  the  court,  without 
the  intervention  of  a  jury,  by  consent  of  the  parties,  when  a 
judgment  was  rendered  in  favor  of  plaintiff,  for  the  sum  of 
$85  75,  from  which  defendant  below  has  appealed  to  this 
court,  and  assigns  various  eri-ors.  The  principal  error  ques- 
tions the  finding  of  the  court  below  on  the  evidence  adduced 
on  the  trial. 

The  order  was  introduced  in  evidence,  and  upon  it  was 
endorsed  a  credit  of  $13  25,  on  the  19th  day  of  March,  1862. 
Fetrick,  the  beneficial  plaintiff,  testified  that  he  purchased  the 
order  from  B.  M.  Nelson,  and  afterwards  presented  it  to 
appellant  for  payment.  That  appellant  said  he  had  received 
an  amount  of  money  sufficient  to  pay  it,  and  thought  it  was 
paid,  but  said  he  would  see  McClure,  who  would  know  ;  that  it 
had  not  been  paid  in  whole  or  in  part  to  him.  ISTelson  testi" 
fied  that  he  purchased  the  order  of  McClure,  and  presented  it 
to  appellant,  and  he  accepted  it ;  that  he  refused  to  do  so 
until  he  should  credit  it  by  the  sum  of  $13  25,  which  he  did 
at  the  time;  that  appellant  on  several  occasions  promised 
to  pay  the  order  when  he  should  collect  money  for  Martha 
McClure  to  meet  it,  but  never  paid  it  to  him  ;  that  he  pur- 
chased the  order  in  March,  1862,  and  held  it  till  the  fall  of 
1867.  A  receipt  from  I^elson  to  Lienish,  for  $120,  for  the 
use  of  appellant  and  executed  by  Nelsorf^  was  produced  and 
read  in  evidence,  which  amount,  Nelson  states,  was  received 
in  June  and  July,  18&2.  This  receipt  was  relied  upon  ae  a 
set-off. 

Swaggard  testified,  that  as  they  went  from  the  trial  before 
the  justice  of  the   peace,  appellant   stated  to  him,  that  the 
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transaction  had  occnrred  so  long  since  tliat  he  could  not  saj 
whether  or  not  the  order  was  paid.  Appellant  testified  that  he 
had  loaned  Nelson  six  or  seven  years  previonsly  $50,  which  he 
had  never  paid,  and  that  Nelson  had,  as  constable,  collected 
fees  dne  him  as  a  jnstice  of  the  peace,  which  he  had  not  paid 
him,  to  the  amonnt  of  $69,  and  that  he  owed  him  $79  40  for 
cash  notes  and  book  accounts.  That  he  had  sold  to  Nelson  a 
note  for  $19  on  McClnre.  lie  also  stated  the  matter  had  run 
so  long  he  could  not  say  whether  the  order  had  been  paid  to 
McClure.  Appellee  stated  that  he  was  unable  to  state  whether 
it  had  been  paid. 

Nelson,  on  being  recalled,  stated  that  appellant  had  collected 
fees  due  him  as  constable,  and  that  he  did  not  owe  appellant 
anything  on  a  settlement ;  that  he  had  no  knowledge  of  the 
$79,  and  did  not  owe  it ;  that  the  $13  25,  credited  on  the 
order,  was  the  balance  of  the  Lienish  money.  Nelson,  on  his 
first  examination,  denied  that  he,  on  the  Sunday  before  that 
term  of  court,  had  stated  that  the  receipt  for  the  money 
received  of  Lienish  had  all  been  paid  to  Bagley,  except 
$13  25.  Appellant  and  appellee  both  contradict  Nelson  as  to 
this  statement. 

The  production  of  the  order  accepted,  and  proof  that  appel- 
lant had  received  the  funds  out  of  which  it  was  to  be  paid, 
established  appellee's  right  to  recover,  unless  payment  or  set- 
off was  proved  by  appellant.  Appellee  is  unable  to  state  that 
it  was  paid,  and  Nelson  and  Fetrick  both  deny  its  payment 
while  in  their  hands.  Nor  do  we  discover  any  evidence  in 
the  record  from  which  payment  can  be  inferred.  It  is  insisted 
that  Nelson;  while  he  held  the  order,  collected  and  receipted 
for  $120  of  appellaftt's  money,  and  that  this  should  be  set  on 
against  the  order.  Nelson  swears  that  it  was  paid  to  him,  and 
appellant  does  not  deny  it,  but  insists  that  Nelson  admitted 
that  $13  25  of  that  amount  whs  unpaid,  and  this  amount  ^/as 
allowed  him  by  the  court  in  finding  the  amount  due  on  the 
order. 


384  The  People  ex  rel.  v.  Miner.  [Jan.T. 

Syllabus. 

It  is  also  urged  that  the  fees  due  appellant,  and  collected  by 
Nelson  while  he  was  the  owner  of  the  order,  should  have  been 
allowed  as  a  set-off.  Nelson,  however,  denies  that  he  owed 
him  anything  on  that  or  any  other  account,  and  insists  that 
on  a  fair  settlement,  appellant  is  indebted  to  him.  In  this, 
there  is  a  conflict  between  the  evidence  of  these  two  witnesses, 
and  we  are  unable  to  say  to  which  the  credit  should  be  given. 
The  judge  who  tried  the  case  had  the  best  means  of  deter- 
mining that  question.  He  could  see  the  witnesses  when  testi- 
fying, and  judge  from  their  manner,  if  nothing  else,  which 
was  the  most  credible ;  and  having  given  the  credit  to  Nelson 
rather  than  to  the  defendant  in  the  suit,  we  can  find  nothing 
in  the  record  which  requires  us  to  give  the  weight  to  appel- 
lant's evidence.  So  far  as  we  can  see,  appellant  has  received 
all  of  the  credits  to  which  he  is  entitled,  and  we  feel  no  dis- 
position to  disturb  the  finding  of  the  court.  If  the  weight  of 
evidence  in  this  case  is  against  the  finding  of  the  court,  it  is 
only  slightly  so,  and  we  do  not  feel  warranted  in  reversing 
the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 
Chaeles  Becker 

Oelin  H.  Miner,  Auditor. 

1.  Taxes— -lu/ietTier  tfte  tico  mWi  tax  and  school  tax  were  embraced  in  the  act  of  1867, 
in  aid  of  the  ^^  American  Bottom  Board  of  Improvement."  The  act  of  1867,  which  pro- 
vides that  the  State  tax,  raised  in  certain  townships  in  St.  Clair  county,  shall  be 
appropriated    for  a  term  of  years,  to    assist    in    the  construction   of  certain 
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improYements  in  the  American  Bottom,  did  not  embrace  the  two  mill  tax  provided 
by  the  constitution,  nor  the  tax  assessed  for  the  maintenance  of  public  schools. 

8.  Two  UELii  TAX— to  what  purpose  it  may  be  applied.  The  constitutional  provi- 
sion levying  the  two  mill  tax  to  be  devoted  to  the  payment  of  the  State  debt, 
secures  the  fund  arising  therefrom  from  legislative  innovation,  and  the  Legisla- 
ture has  no  power  to  divert  it  to  other  purposes. 

3.  SchooIj  tax— may  be  diverted,  by  express  provision.  A  law  which  In  general 
terms  appropriates  the  State  taxes  of  a  certain  locality  to  a  specific  purpose,  will 
not  be  construed  as  embracing  the  school  tax,  already  appropriated  by  a  previous 
law,  to  a  specific  purpose. 

4.  Taxes  in  transitu— o/  their  appropriation  before  they  are  received  in  the  State 
treasury.  When  the  money  collected  for  taxes  is  in  the  State  treasury,  it  can  be 
drawn  therefrom  only  by  means  of  appropriations  made  by  law;  but  whether  in 
the  State  treasury,  or  in  the  hands  of  the  collector,  it  is  alike  the  property  of  the 
State,  and  may  be  drawn  from  the  hands  of  the  collector  in  the  same  mode. 

6.  Appropriation— its  requisites.  It  is  not  essential  to  an  appropriation 
of  the  money  of  the  State  by  the  legislature,  that  it  should  be  of  an  amount 
oertainly  ascertained  prior  to  the  appropriation. 

6.  Alternativb  mandamus— o/  a  demurrer  to  the  return.  Where  a  return  to  an 
alternative  writ  of  mandamus  controverts  no  fact  alleged  in  the  writ,  it  ia 
nothing  more  than  a  demurrer  to  the  writ,  and  a  demurrer  to  the  return  is  not 
necessary. 

This  was  a  proceeding  in  the  name  of  the  People  of  the 
State  of  Illinois,  on  the  relation  of  Charles  Becker,  against 
Orlin  H,  Miner,  Auditor,  on  an  application  for  mandamns. 

A  statement  of  the  case  is  fully  given  in  the  opinion  of  the 
court. 


Mr.  GusTAvus  Koerner,  for  the  relator. 

Mr.    Robert    G.   Ixgersoll,    Attorney   General,    for    the 
respondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

On  the  sixth  of  March,  1867,  the  General  Assembly  of  the 
State  passed  an   act  entitled,  "An  act  for  the  relief  of  tlie 
49 — 46th  Tlt>. 
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citizens  of  the  American  Bottom  in  St.  Clair  county,"  by  the 
first  section  of  which  it  was  provided,  that  the  State  tax 
raised  in  townships  one  and  two,  north  of  ranges  nine  and 
ten,  west  of  the  third  principal  meridian,  in  St.  Clair  county, 
should  be  appropriated  for  the  term  of  five  years,  to  assist  in 
paying  for  building,  improving  and  repairing  levees  and 
embankments,  built,  and  to  be  built,  by  the  American  Bottom 
Board  of  Improvement,  chartered  by  an  act  of  the  same  Gene- 
ral Assembly,  approved  February  10,  1853,  to  prevent  the 
lands  in  the  American  Bottom,  in  those  townships,  from  being 
overflowed  by  the  high  waters  of  the  Mississippi  river. 

The  second  section  required  the  county  clerk  of  St.  Glair 
county  to  give  to  the  treasurer  of  this  company,  so  soon  as 
jiracticable  after  the  return  of  the  books  each  year,  including 
]  866,  should  be  made  to  him  by  the  assessor,  a  certificate  of 
the  amount  of  the  State  tax  to  be  collected  from  those  town- 
ships, and  transmit  a  similar  one  to  the  auditor  of  public 
accounts ;  on  presentation  of  this  certificate  to  the  county  col- 
lector, he  was  required,  after  the  deduction  of  legal  abate- 
ments and  commissions,  and  upon  filing  a  bond,  to  pay  over 
to  the  company  treasurer  the  balance  of  the  amount  so  certi- 
fied, and  the  auditor  was  authorized  to  give  the  collector  credit 
for  the  amount  of  this  certificate  upon  a  settlement  with  him 
for  taxes  due  the  State.     Sess.  Laws,  1867,  p.  152. 

On  the  eighteenth  of  June,  1867,  the  county  clerk  of  St. 
Clair  county  issued  to  the  treasurer  of  tliis  company  the 
required  certificate,  by  which  it  appeared  the  State  taxes  in 
those  townships,  for  1866,  amounted  to  the  sum  of  twelve 
thousand  nine  hundred  and  forty-six  dollars  and  eleven  cents, 
M^iich  the  treasurer,  on  that  day,  duly  presented  to  Charles 
Becker,  then  sheriff  and  ex  officio  collector  of  St.  Clair  county, 
and  demanded  payment  thereof.  The  collector  paid  on  the 
certificate  about  eight  thousand  dollars,  and  on  a  settlement 
with  the  auditor,  on  the  25tli  of  July  thereafter,  that  officer 
refused  to  allow  the  collector  a  credit  for  the  amount  of  the 
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certificate  with  the  proper  abatements  and  commissions,  he 
insisting,  that  the  company  was  only  entitled  to  the  sum  of 
five  thousand,  three  hundred  and  sixteen  27-100  dollars.  On 
this  refusal,  the  collector  obtained  an  alternative  mandamus 
against  the  auditor,  to  show  cause  why  he  did  not  allow  the 
credit  for  the  full  amount  of  the  certificate,  and  on  failure,  that 
a  peremptory  mandamus  issue,  commanding  him  to  give  the 
credit  as  claimed. 

The  auditor,  in  his  return  to  the  writ,  admits  he  had  received 
from  the  county  clerk  of  St.  Clair  county,  a  certificate,  similar 
in  all  respects  to  that  issued  to  the  treasurer  of  the  company, 
and  by  him  presented  to  the  collector,  the  relator  herein.  The 
auditor  also  admits,  that  the  relator  made  a  demand  for  a 
credit  for  the  amount  of  this  certificate  on  his  settlement  for 
the  taxes  collected,  and  that  he  refused  the  credit,  alleging  as 
reasons  for  his  refusal :  1st.  That  the  act  of  1867  was  uncon- 
stitutional. 2d.  That  if  it  was  not  so,  the  Legislature  had  no 
jDower  to  divert  from  the  payment  of  the  State  debt,  the 
amount  of  the  two  mill  tax,  so  called.  3d,  That  a  portion  of 
these  taxes  had  been  appi'opriated  to  the  maintenance  of  a 
system  of  common  schools,  and  the  act  should  be  construed 
to  mean  only  such  taxes  as  were  not  otherwise  appropriated. 
4th.  That  the  legislature  has  no  power  to  grant  away  taxes 
not  imposed  at  the  time  of  the  grant,  the  amount  not  being 
known  at  the  time  of  the  enactment  of  the  law. 

Unnecessarily  as  we  think,  the  relator  demurred  to  the 
return,  when  the  return  itself  is  nothing  more  than  a  demurrer 
to  the  writ.  No  fact  is  controverted  by  the  return,  and  no 
question  raised,  other  than  questions  of  law. 

The  Attorney  General,  on  behalf  of  the  Auditor,  in  argumg 
the  first  objection  made  to  the  claim  of  the  relator,  admits  the 
general  assembly  has  the  right  to  appropriate  money  to  any 
object,  and  for  anj'  Durpose,  with  few  exceptions,  but  he  ques« 
tions  their  right  to  appropriate  taxes  yet  to  be  raised  upon  oi 
within  certain  districts  of  country  for  a  term  of  years,  for  au^ 
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purpose  whatever.  He  refers,  in  this  connection,  to  section  26 
of  article  3  of  the  constitution,  by  which  it  is  declared  that 
**  'No  money  shall  be  drawn  t'rqm  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law;  and  an  accurate 
statement  of  the  receipts  and  expenditures  of  the  public 
moneys  shall  be  attached  to,  and  published  with  the  laws,  at 
the  rising  of  each  session  of  the  general  assembly." 

From  this,  he  infers,  that  the  legislature  can  exercise  no 
control  over  the  money  of  the  State,  until  it  is  actually  in  the 
treasury  ;  that  they  have  no  power  to  stop  it  in  transitu.  He 
argues,  also,  that  the  legislature  has  no  right  to  receive  any 
thing  but  money  in  payment  of  taxes,  and  have  no  power  to 
Bay  to  the  citizens  of  certain  districts  of  country,  if  you  will 
make  certain  roads,  ditches  and  embankments,  such  works  will 
be  received  in  lieu  of  the  taxes  assessed  against  you  ;  and  from 
this  the  inference  is  drawn  that  the  taxes  imposed  upon  those 
citizens  cannot  be  employed  by  the  legislature  in  erecting  such 
structures,  or  be  diverted,  for  that  purpose,  from  the  State 
treasury.  This  is  a  specious,  as  well  as  a  strong  argument, 
against  the  power  exercised  in  passing  this  law,  but  we  think 
not  conclusive.  The  argument  is  more  against  the  policy  of 
such  legislation  than  against  the  power;  for  when  it  is  admit- 
ted the  legislature  may  appropriate  money  for  almost  any 
conceivable  purpose,  the  manner  in  which  it  shall  be  done 
becomes  a  different  question,  and  that  is  settled  by  the  section 
of  the  constitution  cited.  When  the  money  collected  for  taxes 
is  placed  in  the  treasury,  it  can  be  drawn  therefrom  but  in 
consequence  of  appropriations  made  by  law  ;  and  the  same  is 
true,  if  the  money  is  in  the  hands  of  the  collector,  not  paid 
into  the  treasury.  It  cannot  be  drawn  from  him  but  in  the 
same  mode.  Suppose  the  legislature  should  empower  the 
collector  of  St.  Clair,  or  of  any  other  county,  instead  of  paying 
the  public  money  in  his  hands  to  the  State  treasurer,  he  should 
go  with  it  into  the  money  market  and  purchase  our  State 
indebtedness,  for  which,   being  surrendered   by  him  to  the 
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proper  State  authority,  he  should  have  a  credit  on  his  collec- 
tions. Can  it  be  said  such  a  law  would  be  against  the  consti- 
tution? What  clause  does  it  violate?  However  much  we 
might  deprecate  such  legislation,  and  condemn  its  policy,  the 
power  of  the  legislature  to  give  such  authority  must  be  admit- 
ted; at  any  rate,  such  a  law  would  not  be  so  clearly  and 
palpably  in  the  face  of  the  constitution,  as  to  justify  this  court 
in  declaring  it  null  and  void .  Wherein  does  the  law  under 
consideration  differ  in  principle  from  the  one  supposed  ?  lu 
both  cases  the  taxing  power  is  carried  out,  for  the  taxes  are 
actually  collected  of  the  tax  payers.  When  collected,  they 
have  become  the  money  of  the  State ;  the  amount  is  certain 
and  known,  and  it  is  appropriated  by  an  act  of  the  legislature 
for  a  purpose  which  is  admitted  to  be  within  tlie  constitutional 
competency  of  the  legislature,  and  an  accurate  and  definite 
statement  of  the  receipt  and  expenditure,  can  be  attached  to, 
and  published,  with  the  laws.  There  is  no  difficulty,  when  the 
Auditor  is  making  his  report,  to  state  the  amount  of  taxes 
collected  yearly  in  those  townships,  and  none,  in  crediting 
the  account  with  the  payment  by  the  collector  to  the  treasurer 
of  the  company,  citing  the  act  of  the  legislature  under  the 
authority  of  which  it  was  done.  This  mode  of  legislation, 
dangerous  and  improvident  as  it  may  be,  does  not,  however, 
exempt  any  taxable  citizen  in  those  townships  from  the 
payment  of  a  tax  in  proportion  to  his  property.  He  is  taxed, 
and  the  tax  is  collected,  and,  in  its  passage  to  the  public 
treasury,  it  is  diverted  by  this  act  to  the  treasury  of  the 
American  Bottom  Improvement  Company.  There  is  no  force 
in  the  objection  that  the  appropriation  is  for  no  certain  amount. 
Would  it  not  be  competent  for  the  legislature  to  appropriate 
to  the  construction  of  a  bridge  over  a  stream  in  any  one  county 
of  the  State,  one-half  the  actual  cost  of  the  bridge,  the  amount 
to  be  ascertained  bj  the  County  Court?  We  see  nothing  con- 
trary to  the  constitution  in  such  an  enactment,  however  inju 
dicious  and  ill-advised  it  mi^rht  be.     But  this  we  do  not  deem 
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as  in  any  way  maintaining  the  nnconstitationality  of  this  act. 
It  is  not  essential  or  vital  to  an  appropriation  that  it  should 
be  of  an  amount  certainly  ascertained  prior  to  the  appropria- 
tion. There  is  no  requirement  of  that  kind  in  the  constitution. 
As  a  general  principle,  whatever  our  State  Constitution  does 
not  prohibit,  the  general  assembly  may  do.  The  command  of 
that  instrument  would  seem  to  be  sufficiently  regarded  by  the 
actual  appropriation  in  pursuance  of  a  law  to  that  effect. 

It  is  further  insisted  by  the  Attorney  General,  that  unless 
some  certain  amount  be  appropriated,  and  to  be  drawn  from 
the  treasury,  it  would  be  impossible  to  know  at  the  time  of  the 
enactment,  what  the  State  tax  would  be  in  the  specified  town- 
ships for  the  ensuing  five  years,  and  should  legislation  of  this 
kind  be  sustained,  the  taxes  would  soon  be  paid  in  receipts, 
signed  by  presidents  and  secretaries  of  all  kinds  of  companies 
that  may  be  fortunate  enough  to  get  the  State  tax  to  be  col- 
lected in  certain  districts,  granted  or  appropriated  to  them. 

This  is  a  strong  argument  against  the  policy  of  such  legis- 
lation, but  it  leaves  the  power  untouched.  The  power  may 
be  abused,  but  judging  from  the  past,  it  is  not  likely  to  be  in 
this  particular.  We  again  repeat,  it  is  unwise,  unsafe  and 
very  loose  legislation,  but  are  unable  to  say  it  is  in  violation 
of  the  constitution.  The  sum  and  substance  of  this  act,  is  a 
direction  to  the  collector  of  the  taxes  in  these  townships,  on  a 
proper  certificate  being  presented  to  him,  to  pay  the  money  to 
the  treasurer  of  this  Improvement  Company  instead  of  to  the 
State  treasury,  and  on  so  doing,  he  shall  have  credit  with  the 
Auditor  on  his  annual  settlement,  for  taxes  collected.  We  see 
nothing  in  the  constitution  so  plainly  and  palpably  prohibiting 
this  species  of  legislation,  as  to  require  us  to  say  it  is  in  viola- 
tion of  that  instrument,  unsafe,  loose  and  dangerous  as  it  is, 

A  portion  of  the  taxes  collected  on  the  property  of  the 
people  of  the  State  in  those  townships,  as  in  all  others,  haa 
been,  by  a  constitutional  provision,  deemed  sacred,  and  secure 
from  legislative  innovation,  devoted  to  the  purpose  of  paying 
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the  State  debt.  It  is  article  15,  providing  for  a  tax  of  two 
mills  upon  each  dollar's  worth  of  taxable  property,  in  addition 
all  other  taxes.  This  fund,  so  created,  is  to  be  kept  separate, 
and  is  to  be,  annually,  on  the  lirst  day  of  January'-,  apportioned 
and  paid  over  pro  rata  upon  all  such  indebtedness,  other  than 
the  canal  and  school  indebtedness,  as  may  for  that  purpose  be 
presented  by  the  holders  of  the  same,  to  be  entered  as  credits 
upon,  and  to  that  ir.tent,  in  extinguishment  of  the  principal  of 
such  indebtedness. 

"We  have  had  occasion,  heretofore,  to  express  the  decided 
opinion  of  this  court  on  the  character  of  this  provision  of  the 
constitution,  and  to  declare  that  an  act  of  the  general  assembly 
by  which  this  fund  was  attempted  to  be  diverted,  was  null  and 
void.     The  People  ex  rel.  v.  The  Auditor^  30  111.  43-1:. 

In  that  case,  the  legislature  had,  in  1861,  by  law,  transferred 
the  proceeds  of  this  two  mill  tax  to  the  revenue  fund,  which 
this  court  declared,  after  solemn  argument,  they  had  no  consti- 
tutional power  to  do. 

We  can  see  no  difference  in  principle,  between  that  diversion 
of  this  fund,  and  the  act  under  consideration.  This  two  mill 
tax  is  not  excepted  in  the  law,  and  to  the  extent  of  appropria- 
ting that  fund  to  this  company,  the  law  is  null,  and  cannot  be 
enforced  as  to  that  fund. 

In  regard  to  another  portion  of  the  taxes  in  those  townships, 
a  portion  raised  on  every  dollar's  worth,  has  been,  by  solemn 
act  of  the  legislature,  appropriated  and  dedicated  to  the  encour- 
agement of  education,  by  the  establishment  of  free  schools  in 
each  township  of  the  several  counties  of  this  State. 

In  giving  a  construction  to  the  act  before  us,  we  must  pre- 
sume the  legislature  was  cognizant  of  this  vast  system,  which 
had  been  so  long  established,  and  that  it  was  not  their  intention, 
in  patronizing  the  improvement  of  the  American  Bottom,  to 
take  from  this  system  any  of  its  sustenance.  When  then, 
they  appropriated  the  taxes  collected  in  those  townships  to  this 
improvement,  it  must  be  understood,  as  the  Auditor  contends, 
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such  taxes  as  had  not  been  otherwise  appropriated.  By  this 
construction,  a  liberal  donation  is  made  by  the  legislature,  to 
the  contemplated  improvements  in  the  American  Bottom,  the 
two  mill  tax  remaining  untouched,  and  the  common  school 
system  deprived  of  none  of  its  means  of  support. 

For  the  reasons  given,  the  Auditor  will  be  required  to  credit 
the  relator  with  the  State  taxes  he  may  have  collected  in 
townships  one  and  two  north,  in  ranges  nine  and  ten  west, 
in  St.  Clair  county,  and  paid  over  to  the  treasurer  of  the 
company,  deducting  therefrom  the  two  mill  tax,  and  the  tax 
levied  for  support  of  schools,  for  neither  of  which  is  the  col- 
lector entitled  to  any  credit,  until  they  are  paid  into  the 
treasury  of  the  State. 

With  these  qualifications,  a  peremptory  mandamus  will  be 
awarded. 

Mandamus  awarded. 


City  of  East  St  Louis 

V. 

Philip  H.  Weheung. 

1.  LiCESSE— Tiot  a  tax,  and  may  not  be  uniform.  A  license  required  by  an 
ordinance  of  a  municipal  corporation,  of  all  persons  seMinn;  intoxicating  liquors 
within  the  corporate  limits,  is  not  a  tax  in  the  constitutional  sonse  of  that  term, 
compelling  uniformity  in  that  regard,  but  may  be  diffeiential  in  its  character,  based 
upon  the  advantages  of  locality;  but  the  ordinance  must  not  discriminate  as 
between  persons  having  equal  facilities  for  profit. 

2.  Same— tender  in  payment  of.  A  tender  of  the  certificates  of  the  police 
commissioners,  whose  office  is  created  bylaw,  and  which  provides  that  their  cer- 
tificates of  indebtedness  shall  be  receivable  in  payment  of  all  city  taxes,  In  pay- 
ment of  license,  is  not  a  sufficient  tender,  a  license  not  being  a  tax. 
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Appeal  from  the  Circuit  Court  of  the  Oountj  of  St.  Clair ; 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  William  H.  Underwood,  for  the  appellant. 

Mr.  Gustavus  Koernkr,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  for  keeping  a  dram  shop,  and  selling 
intoxicating  liquors  without  a  license.  It  is  uj-ged  for  the 
defendant  that  the  ordinance  is  void,  because  the  constitution 
requires  taxes  imposed  by  municipal  corporations  to  be  uni- 
form in  respect  to  persons  and  property  within  tlieir  jurisdic- 
tion, and  the  ordinance  in  question  imposes  a  difl'erential 
license,  according  to  the  street  on  which  the  dram  shop  is 
located.  But  the  sufficient  answer  to  this  position  is,  that,  as 
settled  by  a  former  decision  of  this  court,  a  license  is  not  a  tax, 
in  the  constitutional  sense  of  tliat  term:  T/te  People  v.  Thurher, 
13  IlL  554.  The  second  section  of  the  9th  article  of  the  con- 
stitution, after  providing  for  uuiformity  of  taxation,  proceeds, 
in  the  disjunctive  form,  as  follows:  "  but  the  general  assembly 
shall  have  power  to  tax  peddlars,  auctioneers,  brokers,  bankers, 
merchants,  commission  merchants,  showmen,  jugglers,  inn 
keepers,  grocery  keepers,  toll-bridges  and  ferries,  and  persons 
using  and  exercising  franchises  and  privileges,  in  such  man- 
ner as  they  shall,  from  time  to  time,  direct,"  This  power  the 
legislature  can  delegate  to  municipal  authorities.  If  the  latter 
were  to  attempt  to  use  the  discretion  thus  confided  to  them,  in 
the  way  of  favoritism  between  individuals,  imposing  a  higher 
license  on  one  person  than  on  another  exercising  the  same 
calling,  under  the  same  circumstances,  and  with  equal  facilities 
for  profit,  it  might  be  urged  with  great  force,  that  such  action 
was  an  abuse  of  their  discretion,  and  could  not  be  sustained. 
We  have  accordingly  held,  at  this  term,  in  a  suit  between  these 
50 — IGth    [li 
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same  parties,  that  the  discretion  to  fix  the  atnonnt  of  the  license 
in  each  case  as  it  arises,  can  not  be  confided  to  the  city  treas- 
urer.    There  must  be  a  general  rule. 

But  an  ordinance  which  merely  discriminates  between  dif- 
ferent localities  in  a  city,  according  to  the  advantages  they 
may  present  for  the  business  for  which  license  is  sought,  leav- 
ing all  persons  at  equal  liberty  to  apply  for  license  in  whatever 
locality  they  think  proper,  and  making  no  distinction  between 
persons,  but  between  places  only,  is  open  to  no  objection. 
Such  an  ordinance  would  be  founded  on  the  self-evident  fact 
that  a  business  may  be  conducted  with  much  more  profit  in 
some  streets  of  a  town  than  in  others,  and  the  privilege,  there- 
fore, more  valuable. 

It  is  also  urged  that  the  defendant  tendered  the  requisite 
amount  for  the  license,  in  certificates  of  the  police  commission- 
ers, and  that  the  law  creating  these  oflBcers,  provides  that  their 
certificates  of  indebtedness  shall  be  receivable  in  payment  of 
all  city  taxes.  What  we  have  already  said,  answers  this  objec- 
tion. The  license  was  not  a  tax,  and  the  law  in  question  does 
not  apply  to  its  payment. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


The  Albany  City  Fiee  Insueajstoe  Company 

V. 

Maetin  Keating. 

1.  FiKB  INSUBANOE— o/  power  to  Cancel  the  policy.  Where  a  policy  of  insurance 
contains  an  express  provision  that,  if  during  the  term  ol  the  policy  the  risk  is 
increased  in  the  manner   named  in  such  provision,  the  company  may  elect  to 
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terminate  the  policy,  upon  notice  of  their  intention  to  do  so,  and  the  company 
should  elect  to  give  notice  of  such  intention,  their  risk  having  been  increased  in 
the  manner  named  in  such  provision,  the  liability  of  the  company  would  termi- 
nate upon  giving  such  notice. 

2.  Special  plea— presumption  as  to  whether  tlie  subject  matter  thereof  was  admitted 
under  the  general  issue.  When  a  special  plea  has  been  held  insufficient  by  the 
Judgment  of  the  court,  the  presumption  could  not  be  indulged  that  the  defence 
had  been  admitted  under  the  general  issue,  although  the  subject  matter  of  the 
special  plea  was  admissible  under  the  general  issue. 


"Weit  of  Error  to  the  Court  of  Common  Pleas  of  the 
City  of  Cairo ;  the  Hon.  John  H.  Mulket,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  O'Melveny  &  Houck,  for  the  plaintiff  in  error. 

Messrs.  Allen  &  Webb  and  Mr.  D.  T.  Linegar,  for  the 
defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  Martin  Keating,  in 
the  court  below,  against  the  "  Albany  Fire  Insurance  Com- 
pany," on  a  policy  of  insurance  issued  by  plaintiff  in  error, 
for  a  loss  by  fire.  To  the  declaration  in  the  court  below,  the 
company  filed  the  general  issue,  and  a  number  of  special 
pleas.  These  pleas  set  up  a  condition  in  the  polic}^  which  is 
this :  "  If  during  the  insurance,  the  risk  be  increased  by  the 
erection  of  buildings,  or  by  the  use  or  occupation  of  neighbor- 
ing premises,  or  otherwise,  or  from  any  other  cause,  if  the 
company  shall  so  elect,  it  shall  be  optional  with  the  company 
to  terminate  the  insurance  after  notice  is  given  to  the  as- 
sured or  his  representatives,  of  their  intention  to  do  so,  in 
which  case  the  company  will  refund  a  ratable  propoition  of 
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the  premium.  The  second  plea  avers  that  the  company  did, 
on  the  15th  day  of  May,  1866,  give  notice  that  they  would 
cancel  the  policy  and  refund  a  ratable  proportion  of  the 
premium,  and  that  they  did  tender  the  same  on  tlie  next  day. 
After  reciting  tlie  condition,  the  third  plea  avers  that  a  city 
pump  and  works  were  erected  within  one  hundred  feet  of  the 
house  insured,  in  which  lire  was  employed,  which  increased  the 
hazard  of  the  building,  and  that  the  company,  on  the  15th  day 
of  May,  1866,  notified  defendant  in  error,  that  they  had 
elected  to  terminate  his  policy,  and  that  on  the  next  day  they 
tendered  to  him  the  ratable  proportion  of  the  premium. 

The  fourth  plea,  like  the  others,  recites  the  same  condition 
in  the  policy;  avers  the  issuing  of  a  previous  policy  on  a 
survey  that  described  the  building  as  being  occupied  as  a 
dwelling  and  saloon ;  that  the  first  policy  expired  on  the 
10th  day  of  April,  1866,  and  that  on  that  day  defendant  in 
error  represented  that  the  survey  first  made  was  in  all  respects 
correct,  and  that  the  property  was  occupied  as  it  had  been 
when  the  survey  was  made.  And  the  plea  avers  that  it  was 
not  only  occupied  as  a  dwelling  and  a  saloon,  but  also  as  a 
boarding  house,  which  increased  the  hazard ;  and  that  they 
had  canceled  the  policy  and  made  the  tender  as  averred  in 
the  other  pleas. 

The  fifth  plea  avers,  that  defendant  in  error,  to  procure  an 
insurance  at  a  low  rate  of  premium,  when  this  policy  was 
issued,  concealed  the  fact  that  a  city  pump  had  been  erected, 
so  as  to  render  the  risk  more  hazardous,  by  its  being  propelled 
by  a  steam  engine,  than  it  w^as  when  the  previous  policy  was 
issued,  and  that  the  policy  sued  on  was  issued  on  the  survey 
upon  which  a  former  policy  had  been  issued ;  and  that  by  the 
terms  of  the  contract  they  had  the  right  to  elect  to  cancel  the 
policy  and  refund  a  ratable  proportion  of  the  premium  ;  and 
that  they  did  elect  to  cancel  the  policy,  and  refund  a  ratable 
proportion  of  the  premium ;  and  this  plea  avers  notice  and 
tender  in  the  same  manner  as  is  done  in  the  other  pleas.     To 
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these  pleas  a  several  demurrer  was  interposed  and  sustained 
by  the  court.  Plaintifl'  in  error  abiding  by  tlie  demurrer,  a 
trial  was  had  under  tlie  plea  of  the  general  issue,  resulting  in 
a  judgment  in  favor  of  defendant  in  error,  from  which  thia 
appeal  is  prosecuted. 

Did  plaintiff  have  the  right  to  cancel  this  contract  of  insu- 
rance under  the  condition  contained  in  the  policy  ?  If,  as  the 
pleas  aver,  the  risk  was  increased  by  the  erection  of  the 
building  connected  with  the  pump,  then  there  would  seem  to 
be  no  doubt  as  to  the  power.  The  language  is  broad  and 
comprehensive,  and  in  terms  confers  the  power,  if  the  risk  is 
increased  by  either  of  the  means  enumerated,  whether  it  be 
by  the  erection  or  occupation  of  other  buildings,  and  to  make 
the  power  more  general,  it  declares  they  may  do  so  if  the  risk 
is  otherwise  increased.  If  the  risk  was  increased  by  this  erec- 
tion, then  they  had  the  right,  and  it  was  properly  exercised. 
The  pleas  averred  that  the  risk  had  been  otherwise  increased, 
and  specified  the  manner  in  which  it  had  been  donC) 
and,  if  proved  to  be  true,  it  justified  the  company  in  cancel- 
ing the  policy. 

It  is,  however,  insisted,  that  although  the  pleas  may  have 
presented  a  defence,  they  only  amounted  to  the  general  issue, 
and  the  evidence  could  have  been  given  under  that  plea.  In 
the  case  of  Hamlin  v.  Reynolds^  22  111.,  207,  it  was  urged, 
that  the  defence  set  up  by  a  special  plea,  to  which  a  demur- 
rer had  been  sustained,  could  have  been  given  in  evidence 
under  the  general  issue.  But  this  court  held,  that  as  the  plea 
had  been  adjudged  insufiicient  by  the  judgment  of  the  court, 
the  presumption  could  not  be  indulged  that  the  defence  had 
been  admitted.  When  the  court  has,  in  the  course  of  a  trial, 
solemnly  decided  a  question,  it  must  be  presumed  that  it  was 
adhered  to,  unless  the  record  rebuts  the  presumjstion.  In  thia 
case  there  is  nothing  which  shows  that  the  court  below  had 
changed  this   decision  so  as  to  permit    the   introduction   of 
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evidence  of  the  facts  averred  in  the  special  pleas,  even  if  they 
were  admissible. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois, 
for  the  use  of  Gregg  et  al 

V. 

SivHTH  M.  Palmer  et  al. 

1.  SoEBXBrp— liability  for  failure  to  levy  execution.  Where  a  sheriflf  receives  an 
execution  from  a  foreigli  county  against  a  party  defendant,  residing  in  his 
county,  who  is  in  possession  of  land,  of  sufficient  value  in  excess  of  the  incum- 
brance upon  it  to  make  the  debt,  the  reasonable  diligence  which  the  law  requires, 
will  not  excuse  such  oflBcer  from  making  a  levy,  and  filing  a  certificate  of  the 
same  in  the  recorder's  office  of  his  county. 

3.  So,  in  regard  to  personal  property  found  in  the  defendant's  possession  ;  the 
fact  that  he  is  informed  that  such  property,  then  in  the  defendant's  possession,  is 
not  the  property  of  defendant,  will  not  exempt  him  from  liability  for  not  levying,  if 
it  afterward  appear  that  the  property  at  the  time  was  the  property  of  defendant. 

3.  Notice— o/  levy.  It  is  the  duty  'of  the  officer  having  an  execution  in  his 
hands,  before  he  proceeds  to  take  or  seize  any  of  the  personal  property  of  the 
defendant  in  the  execution,  by  a  levy  thereon,  to  notify  such  defendant,  if  prac- 
ticable, of  his  having  such  execution  in  his  hands,  and  on  so  doing,  the  right 
arises  to  the  defendant  to  select  such  property  as  he  desires  to  retain  under  the 
statute,  surrendering  to  the  officer  all  his  other  property  not  thus  selected  or 
specifically  exempt,  for  the  satisfaction  of  the  execution :  and  if  the  defendant 
so  neglects  or  refuses  to  make  a  selection  of  property,  the  officer  may  proceed  to 
levy  upon  any  of  his  property  not  specifically  exempt,  and  sell  it,  regardless  of 
any  claim  the  defendant  may  subsequently  set  up  to  such  property  as  having 
been  selected  by  him.  But  in  case  of  the  absence  of  the  defendant  from  tha 
county,  while  the  sheriff  had  the  execution,  and  could  not  therefore  be  notified, 
it  was  the  duty  of  the  sheriff  to  make  a  levy  on  all  property  not  specifically 
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exempt,  and  thereafter  the  defendant  may  make  his  selection  of  the  property  so 
levied  on,  of  the  same  quality  and  value  as  before  the  levy.  But  In  such  case, 
tlie  defendant  should  surrender,  or  offer  to  surrender,  an  amount  of  other  pro- 
perty suflicieiit  to  satisfy  the  execution,  and  failing  to  do  this,  the  officer  may 
proceed  veith  the  sale,  unless  the  aggregate  value  of  the  property  selected  did 
not  exceed  the  value  of  the  property  exempted  under  the  statute. 

4.  Burden  of  Proof— ij;  a  failure  t<>  mahe  a  levn.  Where  a  sheriff  fails  to 
make  a  levy  on  the  personal  property  in  the  possession  of  the  defendant,  he  can 
onlydischarge  himself  from  liability  by  showing  the  property  was  not  subject  to 
levy.    The  onus prnbandl  is  upon  the  officer. 

Appeal  from  the  Circuit  Court  of  Morgan  County ;  the  lion. 
Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  fully  states  the  case. 

Messrs.  Morrison  &  Epler,  for  the  appellants. 

Mr.  I.  J.  Ketchum  and  Mr.  Henry  E.  Dummer,  for  the 
appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  commenced  in  the  Circuit  Court 
of  Morgan  county  by  the  People  of  the  State  of  Illinois  against 
Smith  M.  Palmer,  as  sheriff'  of  Morgan  county,  and  John  H. 
Carver  and  Samuel  Rhea,  his  sureties  on  his  oflficial  bond. 

The  charge  in  the  declaration  is,  that  a  certain  execution 
in  favor  of  Gregg  and  Hughes,  as  partners,  and  against  Wil- 
liam D.  Powell  and  Samuel  T.  Crawley,  issued  out  of  the 
clerk's  office  of  the  Circuit  Court  of  Cook  county,  on  the  26th 
of  January,  1866,  came  duly  to  the  hands  of  Palmer,  as 
sheriff"  of  Morgan  county,  to  be  executed,  on  the  eighth 
day  of  February,  1866,  and  that  Crawley,  at  that  time,  was 
living  in  Morgan  county,  and  continued  to  reside  there  during 
the  life  time  of  the  execution,  having  property,  liable  to  levy 
and  sale,  sufficient  to  satisfy  the  execution,  but  that  Palmei 
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neglected  to  levy  the/,  fa.,  but  held  it  till  April  28,  1866,  at 
which  time  he  falsely  returned  it,  "  no  property  found."  The 
second  breach  is,  after  stating  that  Powell  was  insolvent,  and 
did  not  reside  in  Morgan  county,  that  Crawley  was  a  resident 
thereof,  and  for  thirty  days  from  the  date  of  the  delivery  of 
the /./«.,  up  to  March  12,  1866,  was  in  possession  of  two 
hundred  and  seven  acres  of  land,  more  or  less,  in  Morgan 
county,  liable  to  levy  and  sale  under  the  fi.  fa.,  of  suffi- 
cient value  to  pay  the  judgment,  interest  and  costs,  had  the 
same  been  exposed  to  sale  ;  that  it  was  the  duty  of  Palmer 
to  levy  and  lile  certificate  of  levy,  and  thereby  secure  a  lien 
on  the  land ;  that  he  failed  so  to  do,  having  reasonable 
opportunity  to  make  such  levy  from  February  8  to  March 
12,  1866,  on  which  last  named  day,  Crawley  conveyed  the 
land,  by  deed,  M^hich  was  duly  recorded,  by  which  neglect  the 
plaintiffs  lost  their  debt. 

The  third  and  fourth  breaches  are  substantially  the  same. 

The  defendant,  Palmer,  presented  his  defence  in  eight 
special  pleas,  but  the  issue  was  narrowed  down  to  the  inquir}', 
had  Crawley  property  in  Morgan  county,  real  or  personal, 
subject  to  levy  and  sale,  and  was  the  sheriff  guilty  of  negli- 
gence. 

That  Crawley  had  both  real  and  personal  estate  subject  to 
levy,  is  well  proved.  Though  his  land  may  have  been  incum- 
bered by  a  prior  mortgage,  his  equity  of  redemption  was  sub- 
ject to  levy  and  sale,  and  nothing  is  shown  to  prevent  a  levy. 

The  tract  contained  one  hundred  and  sixty  acres  of  land, 
and  the  "  forty  "  on  which  the  improvements  were,  were  worth 
one  hundred  dollars  per  acre,  Crawley  himself  valuing-  the 
whole  tract  at  eighty  dollars  per  acre  during  the  spring  of 
1866.  There  was  then  on  the  farm,  ten  or  twelve  horses, 
worth  one  hundred  dollars  each,  some  cattle  and  corn,  and  a 
carriage.  The  farm  was  three  miles  from  Jacksonville. 
Another  witness  said  he  had  six  or  eight  head  of  horses,  or 
more,  some  cows    and  young  cattle;    horses   were   used    by 
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Crawley's  family,  worth  one  hundred  dollars  per  head.  The 
defendant  saw,  himself,  five  or  six  horses  on  the  farm,  two  of 
which  were  said  to  be  claimed  by  a  man  working  on  the  place. 
The  testimony  shows  a  large  amount  of  personal  property, 
prima  facie  subject  to  the  execution,  and  it  does  not  appear 
the  necessary  efibi-t  was  made  hy  the  sheriff  to  levy  upon 
any  portion  of  it. 

The  law  is  plain  on  this  subject.  The  first  section  of  the 
act  respecting  judgments  and  executions,  Ch.  57,  R.  S.  300, 
provides  that  all  and  singular  the  goods  and  chattels,  lands 
and  tenements  and  real  estate  of  every  person  against  whom 
any  judgment  has  been  obtained  in  any  court  of  record,  etc., 
shall  be  liable  to  be  sold  upon  execution  to  be  issued  upon  such 
judgment,  etc. ;  other  sections  (32,  33)  of  the  statute,  specify 
the  articles  of  personal  property  exempt  from  execution.  In 
view  of  this  principle  of  exemption,  this  court  held,  in  Cook  v. 
Scott,  1  Gilman,  333,  as  a  general  rule,  that  it  was  the  duty  of 
the  oflicer  having  an  execution  in  his  hands,  before  he  pro- 
ceeds to  take  or  seize  any  of  the  personal  property  of  the 
defendant  in  the  execution,  by  a  levy  thereon,  to  notify  su^'h 
defendant,  if  practicable,  of  his  having  such  execution  in  his 
hands,  and  on  so  doing,  the  right  arises  to  such  defendant  to 
select  such  property  as  he  desires  to  retain  under  the  statute, 
surrendering  to  the  oflBcer  all  his  other  property  not  thus 
selected  or  specifically  exempt,  for  the  satisfaction  of  the  exe- 
cution. 

It  was  also  there  held,  if  a  defendant,  after  notice  from  tlie 
officer,  neglects  or  refuses  to  make  a  selection  of  property,  the 
officer  may  proceed  to  levy  upon  any  of  his  property  not  spe- 
cifically exempt,  and  sell  it,  regardless  of  any  claim  tlie 
defendant  may  subsequently  set  up  to  such  property  as  having 
been  selected  by  him. 

In  this  case,  the  defendant,  Crawley,  was  absent  from   the 
county  while  the  shei-ilf  had  the  execution,  and  could  not, 
therefore,  be  notified.     In  such  ca&e,  it  was  clearly  the  duly 
51  —  4<;Tn  III. 
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of  the  sheriff  to  make  a  levy  on  all  property  not  specifically 
exempt,  and  thereafter,  the  defendant  might  make  his  selec- 
tion of  the  very  property  levied  on,  precisely  as  he  might  have 
done  before  the  levy,  provided  it  was  such  in  quality  and 
value  as  he  might  have  selected  before  the  jury.  In  such 
case,  however,  the  defendant  should,  on  notifying  the  officer, 
surrender  or  ofler  to  surrender  an  amount  of  other  property 
sufficient  to  satisfy  the  execution,  and  neglecting  this,  the 
officer  might  proceed  with  the  sale,  unless  the  aggregate  of 
the  property  levied  on,  and  afterward  selected,  and  that 
retained  by  the  defendant  and  not  specifically  exempt  from 
executiun  did  not  exceed  the  value  exempted.  Cook  v.  Scott, 
supra,  342,  343. 

In  Bingham  v.  Marcy,  15  111.  290,  the  same  doctrine  was 
held,  that  a  sheriff,  whenever  practicable,  should,  before  he 
levies' an  execution,  notify  the  defendant,  and  other  defendant, 
upon  such  notice,  if  he  claims  the  benefit  of  the  statute  which 
exempts  his  personal  property  from  sale,  must  furnish  the 
officer  with  a  description  of  his  other  property  liable  to  sale 
on  execution,  or  he  will  be  considered  to  have  waived  his 
rights  under  the  statute. 

To  the  same  effect  is  the  case  of  McCluskey  v.  McNeely,  3 
Gilm.  578.  Here  is  shown  a  total  disregard  of  the  statute, 
and  an  inexcusable  neglect  of  duty,  for  the  consequences  of 
which  the  sheriff  is  responsible.  It  is  a  safe  rule  to  hold,  that  a 
sheriff  failing  to  levy  on  personal  property  in  the  possession 
of  the  defendant,  can  onJy  dischai-ge  himself  from  liability  by 
showing  the  property  was  not  subject  to  levy.  The  onus  is 
upon  the  officer. 

The  sheriff  also  neglected  to  levy  upon  the  defendant's 
laud,  worth,  at  the  time  he  held  the  execution,  at  least  ten 
tliousand  dollars,  and  though  encumbered  by  a  mortgage  of 
less  than  three  thousand  dollars,  was  amply  sufficient  to  satisfy 
the  execution,  with  a  large  overplus. 
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The  judgment  against  Crawlej  was  obtained  in  a  foreign 
county,  and  could  only  be  made  a  lieu  by  the  levy  of  the  execu- 
tion which  issued  upon  it,  and  filing,  by  the  sheriff,  a  certificate 
of  such  levy  in  the  recorder's  office  of  the  county  where  the 
land  was  situated ;  Ch.  57,  R.  S.  305,  §  25.  By  omitting  to 
make  this  levy,  and  making  and  filing  the  certificate  thereof, 
the  plaintiff  in  the  execution  lost  his  lien  on  the  land. 

The  excuse  for  this  neglect  by  the  sheriff"  is,  that  the  plain- 
tiff" in  the  execution  had  not  furnished  any  funds  to  pay  the 
fees  for  filing  and  recording  the  certificate  of  levy.  This 
excuse  is  wholly  insufficient  to  relieve  the  sheriff  from  his 
responsibility  in  failing  to  levy  and  making  and  presenting 
his  certificate  thereof  to  the  clerk  to  be  filed.  It  was  his  duty 
to  make  a  levy  on  the  land,  and  present  the  certificate  to  be 
filed  of  record  with  the  clerk  of  the  circuit  court,  and  if  the 
clerk  failed  to  record  it,  by  reason  that  his  fees  were  not  paid, 
the  sheriff  had  dischai'ged  his  duty  by  presenting  the  certifi- 
cate for  record.  The  sheriff  should  have  levied  on  the  land 
at  all  hazards,  and  have  made  a  certificate  thereof;  which,  if  on 
being  presented  to  the  clerk,  be  refused  to  record,  the  sheriff 
would  be  exonerated.  He  should  have  presented  the  certificate 
of  levy  to  the  clerk,  for  the  clerk  might,  for  ought  the  sheriff 
could  know,  have  had  funds  of  the  plaintiff  in  his  hands,  to  dis- 
charge the  costs  of  filing  and  recording.  There  appears  to  be 
no  excuse  for  failing  to  levy  and  to  present  the  certificate  of 
levy.  He  did  none  of  the  acts  required  of  him  by  the  statute, 
and  he  must  suffer  the  consequences  of  his  neglect. 

These  consequences  are,  such  damages  as  the  plaintiffs  may 
show  they  have  sustained,  to  be  recovered  by  action  on  hia 
official  bond. 

For  the  reasons  given,  the  court  should  have  given  for  the 
plaintiffs  the  eighth  instruction  asked  by  them,  and  for  refusing 
the  same,  the  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion.  Judgment  reversed. 
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Frederick  F.  Kozieb 

V. 

Julia  Fagan  et  al. 

1.  Constitutional  ULW—of  the  power  of  the  legislature  to  authorize  an  adminis- 
trator to  seU  kmds  to  pay  debts,  ivithout  judicial  m7}Ction.  The  act  of  January  8, 
1823,  authorizing  the  administrator  of  Thomas  Brady,  deceased,  to  sell  land  to 
pay  debts,  without  providing  for  any  judicial  ascertainment  that  debts  were  due 
is  clearly  unconstitutional.  The  legislature  has  no  power  to  assume  that  debts 
were  due  and  payable,  and  on  that  assumption,  to  authorize  the  administrator  to 
sell  land,  the  title  to  which  was  vested  in  the  heirs,  and  apply  the  proceeds  to  the 
payment  of  the  debts  of  the  estate,  without  any  judicial  inquiry  as  to  the  exist* 
ence  of  such  debts,  before  paying  them.  The  power  to  determine  the  ezistenod 
of  debts  is  Judicial,  not  legislative. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  the  heirs  of 
Brady,  to  recover  certain  lands  sold  and  conveyed  by  the 
administrator,  under  authority  of  the  act  of  January  8,  1823, 
upon  the  ground  that  the  act  itself  was  unconstitutional. 

The  facts  are  presented  in  the  opinion  of  the  court. 

Mr.  William  H.  Undekwood,  for  the  appellant. 

Mr.  GusTAvus  Koeener,  for  the  appellees. 

Mr.  Justice  Laweenoe  delivered  the  opinion  of  the  Court : 

The  only  question  presented  in  this  case  is,  the  validity  of 
an  act  of  the  legislature  passed  January  8,  1823,  authorizing 
John  nice  Jones,  administrator  of  Thomas  Brady,  deceased, 
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to  sell  and  convey  the  lands  belonging  to  the  estate  of  the 
deceased,  situate  in  Illinois,  the  proceeds  to  be  assets  in  the 
hands  of  the  administrator,  to  be  appropriated  to  the  payment 
::f  the  debts  of  the  deceased,  and  the  balance,  if  any,  to  be 
distributed  between  his  children.  Under  this  act,  the  land  in 
controversy  was  conveyed  by  the  administrator  to  a  person 
who  had  a  mortgage  upon  it,  in  satisfaction  of  the  mortgage 
debt.  The  administrator's  deed  was  admitted  in  evidence  on 
the  trial,  against  the  objections  of  the  appellant. 

We  can  perceive  no  difference,  in  principle,  between  this  case 
and  that  of  Lane  v.  Dorman,  3  Scam.  238.  With  that  decision 
the  profession  has  been  universally  satisfied,  and  this  court 
has  pronounced  no  judgment  upon  questions  of  constitutional 
law  resting  upon  a  sounder  basis.  In  this  case,  as  in  that,  the 
administrator  was  authorized  to  sell,  without  providing  for  a 
judicial  ascertainment  that  any  debts  were  due.  The  only 
difference  is,  that  in  that  case  the  legislature  decided  that  debts 
were  due  to  particular  persons  ;  while  in  this  it  decided  that 
debts  were  due,  but  without  determining  to  whom.  But  in  both 
cases,  the  legislature  was  exercising  judicial^  power.  In  this 
case  too,  as  in  that,  the  land  was  in  fact  sold  for  the  satisfaction 
of  a  particular  debt,  instead  of  for  the  common  benefit  of  all 
the  creditors,  and,  so  far  as  appears,  without  an  allowance  of 
the  debt  by  any  court.  When  the  act  in  question  Avas  passed, 
and  when  the  land  was  sold,  the  title  was  in  tlfe  heirs  of  Brady, 
subject  to  be  divested,  if  necessary,  for  the  payment  of  his 
debts.  But  the  legislature  had  no  more  right  or  power  to 
assume  that  he  died  owing  debts,  and  on  that  assumption  to 
authorize  his  administi-ator  to  sell  land  vested  in  his  heirs,  for 
the  purpose  of  holding  the  proceeds  as  assets,  without  any 
judicial  inquiry  as  to  the  existence  of  such  debts  before  exe- 
cuting the  power,  than  it  would  have  had  in  his  lifetime,  the 
right  or  power  to  authorize  the  sheriff  ot  the  county  where  he 
lived  to  sell  his  land,  and  bold  the  proceeds  for  the  payment 
of  whatever  debts  he  misfht  owe. 
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The  case  of  DavenjpoHy.  Young,  16  111.  551,  was  precisely 
like  this.  The  act  there  authorized  the  administrator  to  sell 
for  the  payment  of  debts  generally,  without  naming  any  par- 
ticular debts.  The  court,  citing  Lane  v.  Dor  man,  said  "the 
legislature  had  no  constitutional  power  to  find  and  determine 
the  fact  that  there  were  debts  owing  ;"  and  also  held  that  the 
court,  on  the  trial  of  that  case,  properly  refused  to  receive 
evidence,  independently  of  the  probate  records,  that  debts  in 
fact  existed. 

The  counsel  for  appellee  quotes  the  cases  of  Edwards  v.  Po^e^ 
3  Scam.  471,  and  Mason  v.  Waite,  4  ib.  127,  as  counter  authori- 
ties. But  in  both  of  those  cases,  the  legislature,  instead  of 
assuming  judicial  functions,  directed  the  proceedings  to  take 
place  under  the  control  and  direction  of  a  court,  and  it  is  upon 
this  ground  that  these  cases  are  distinguished  by  the  court 
deciding  them  from  Lane  v.  Dorman. 

We  are  of  opinion  the  act  in  question  was  unconstitutional. 

Judgment  reversed. 


Nathaniel  McLain  et  al. 

V. 

Maey  Isabel  Van  Winkle  et  al. 

1.  Partition— an  order  o/ sa!e,  when  allowable.  In  a  suit  for  partition,  an  order 
of  sale  cannot  be  made  until  a  decree  for  partition  shall  first  be  entered  of  record, 
and  the  preliminary  steps  provided  by  the  statute  talien  under  such  decree,  and 
the  commissioners  shall  report  that  partition  cannot  be  made  without  preju- 
dice to  the  owners ;  whereupon  the  court  can  order  a  sale  of  the  property  and 
division  of  the  proceeds  equitably  among  the  several  claimants— prescribing  such 
terms  and  conditions  of  sale  as  in  the  opinion  of  the  court  are  best  suited  to  the 
circumstances  of  the  case. 
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2.  Jddqes  Minutks— a»id  herein  of  the  effect  upon  a  sale  by  a  nubsequent  entry  of  a 
iecree  therefor.  A  sale  made  in  a  proceeding  for  partition,  simply  upon  the  minute* 
of  the  Judge,  would  not  be  authorized— nor  would  the  sale  be  aided  by  a  subae* 
quent  entry  of  a  decree  upon  record. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court, 

Mr.  Wm.  H.  Underwood,  for  the  appellants. 

Mr.  Gustavus  Koernee,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  Nathaniel 
McLain  filed  a  supplemental  petition  to  the  March  term,  1864, 
of  the  St.  Clair  Circuit  Court,  as  the  next  friend  of  his  child- 
ren, and  against  Mary  Isabel  YanWinkle,  and  other  heirs  of 
Miles  VanWinkle,  deceased.  It  recites  the  previous  filing  of 
a  petition  to  the  March  term,  1860,  of  the  court,  to  have  the 
dower  of  Mrs.  Rebecca  Clark,  who  was  the  widow  of  Miles 
YanWinkle,  allotted  and  assigned  to  her  in  the  land  of  which 
he  died  seized,  and  to  have  these  lands  partitioned  among  the 
heirs  of  Miles  YanWinkle.  That  at  the  March  term,  1860,  it 
was  determined  by  the  court  that  the  widow  was  dowable  in 
the  lands,  but  that  her  dower  could  not  be  allotted,  nor  could 
the  lands  be  partitioned  without  manifest  prejudice  to  the 
owners,  and  that  the  same  should  be  sold.  That  the  case  had 
been  ordered  to  be  stricken  from  the  docket,  but  was  continued 
from  term  to  term. 

It  is  also  alleged,  that  the  commissioner  first  appointed  hav- 
ing died.  Baker  was  appointed  to  make  sale  of  the  land  l)ut 
declined,  because  he  regarded  the  proceeding  irregular,  where- 
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upon  leave  was  given  to  file  a  supplemental  bill.  That  at  the 
October  term,  1861,  the  yearly  value  of  the  widow's  dower 
was  found  to  be  eighty  dollars,  which  was  decreed  to  be  paid 
to  her  in  installments  semi-annually,  and  that  it  should  be  a 
lien  on  the  land  to  secure  its  payment.  The  bill  prayed,  that  the 
former  suit  be  reinstated  on  the  docket ;  that  on  a  final  hear- 
ing there  be  a  partition  of  the  lands  according  to  the  respective 
rights  of  the  parties  and  for  a  sale  of  the  lands  subject  to  the 
dower  of  Kebecca  Clark,  if  it  should  appear  that  the  land  was 
not  susceptible  of  a  division  without  prejudice  to  the  owners; 
for  the  appointment  of  commissioners  to  make  partition,  and 
for  other  and  further  relief. 

A  guardian  ad  litem  was  appointed,  and  answered  for  the 
minor  defendants  at  the  l>}ovember  term,  1866,  of  the  court. 
There  is  copied  into  the  records  the  entry  of  the  minutes  of 
the  judge  on  his  docket.  They  are:  "On  the  second  Satur- 
day, bill  taken  as  confessed  as  to  adults.  Referred  to  the 
master  for  proof.  Fourth  Tuesday,  report  of  master  heard  and 
approved,  and  sale  ordered  by  master  on  usual  terms."  The 
clerk  states  in  the  transcript  tliat,  "  No  order  or  decree  of 
sale  whatever  has  been  entered  of  record  in  said  case."  The 
master's  report  referred  to  in  the  judge's  minutes  does  not 
appear  in  the  transcript,  nor  any  decree  or  report  referred  to 
in  the  supplemental  bill.  It  no  where  appears  that  commis- 
sioners were  appointed  to  make  partition  according  to  the 
prayer  of  the  supplemental  bill.  But  the  master  reported  that 
he  had,  after  advertising  the  premises,  proceeded  to  sell  the 
lands,  and  that  they  had  brought  $11,01*),  on  the  terms  which 
he  had  prescribed.  On  the  coming  in  of  this  r('[)ort  excep- 
tions were  taken  by  the  minor  defendanrs,  but  disallowed  by 
the  court,  and  the  report  Avas  approved  and  the  sale  confirmed, 
to  reverse  which  decree  this  appeal  is  prosecuted. 

Alter  the  commencement  of  this  term  and  the  filing  the 
transcript,  appellee  filed  what  purports  to  be  an  order  of  the 
court  below.     It  seems  to  be  a  continuation  of  the  minutes  on 
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the  judge's  docket,  and  has  most  probably  been  written  in  the 
order  book  since  the  clerk  certified  that  no  order  or  decree  had 
been  entered  in  the  ease.  But  even  if  it  might  be  regarded  as 
the  order  of  the  court,  we  regard  it  in  a  direct  proceeding  of 
this  character,  insutficient  to  sustain  the  master's  sale.  It  fails 
to  appear  from  the  transcript  or  the  order  subsequently  filed, 
that  any  proof  was  heard,  or  that  a  decree  was  ever  rendered 
in  the  case,  finding  the  interests  of  the  parties,  and  that  thev 
were  entitled  to  partition  or  that  commissioners  were  appointed 
to  make  division,  or  that  they  had  been  sworn,  had  gone  on 
the  premises,  or  made  report  that  they  could  not  make  parti- 
tion without  manifest  prejudice  to  the  owners.  The  order 
proceeds  to  direct  the  sale  on  the  usual  terms,  and  then  speci- 
fies what  they  are.  So  far  as  this  transcript  discloses,  there 
has  not  been  a  compliance  with  the  essential  requii'ements  of 
the  statute  in  these  several  particulars. 

If  the  sale  was  made  simply  on  the  judge's  minutes,  and  no 
order  was  ever  entered  until  after  the  sale,  as  the  clerk  states 
in  the  transcript  none  was  entered,  then  there  can  be  no  pre- 
tense that  the  sale  was  authorized.  To  confer  such  power  on 
the  master,  there  should  be  an  order  or  decree  requiring  the 
sale,  and  prescribing  the  terms  and  conditions  upon  which  it 
should  be  made.  It  is  improper  to  leave  the  master  to  fix  the 
terms,  and  equally  so  to  permit  the  clerk  to  prescribe  them 
when  he  enters  up  the  orders.  That  is  for  the  court  and  not 
for  the  ministerial  officers  to  determine.  Nor  do  we  see  that 
the  statement  in  the  minutes,  that  the  property  should  be  sold 
on  the  usual  terms  cures  the  defect.  The  law  ha&  prescribed 
no  terms,  but  leaves  it  to  the  court  to  determine,  in  view  of 
all  the  circumstances  of  the  case. 

The  order  fails  to  recite  that  any  proof  had  been  heard,  that 
any  rights  had  been  adjudicated,  or  efforts  to  follow  the  statute. 
In  the  condition  in  which  the  record  was  when  the  sale  was 
made,  any  person  desiring  to  purchase,  and  looking  into  the 
record,  would  have  been  in  dou])t  whether  the  sale  could  have 
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been  sustained,  even  in  a  collateral  proceeding,  and  would  have 
been  deterred  from  giving  the  same  amount  that  he  would,  had 
there  been  no  doubt.  What  defect  and  irregularity  which 
existed  which  induced  Baker  to  decline  making  the  sale,  is  not 
disclosed,  but  the  supplemental  bill  alleges  that  he  did  decline, 
and  for  that  reason,  and  it  seems  that  was  the  reason  for  filing 
the  supplemental  bill,  but  we  do  not  see  that  the  irregularity 
was  removed.  But  whether  the  order  filed  by  appellee  was 
entered  before  or  after  the  sale,  could  not,  in  the  view  which 
we  take  of  the  case,  have  mattered,  as  it,  without  some  other 
decree  and  proceedings,  cannot  be  held  to  support  a  sale  wheu 
exceptions  are  taken  and  objections  interposed  to  its  confirma- 
tion. The  decree  of  the  court  below,  approving  of  the  master's 
report    and  confirming   the  sale,  is  reversed  and   the   cause 

remanded. 

Decree  reversed. 


Henry  Churchman 

V. 

Ira  Stocktoist. 

''  1.  Officer — when  not  lixtble  for  selling  property  exempt  from  execution,  Wher« 
an  oflBcer  levies  upon  and  sells  the  property  of  another,  by  the  statute  exempt 
from  execution,  with  the  full  consent  of  such  party,  he,  at  the  time,  making  no 
claim  of  exemption,  although  fully  apprized  of  his  rights,  such  officer  does  not 
subject  himself  to  the  penalty  prescribed  by  the  statute,  of  three  times  the  value 
of  the  property  so  levied  on  and  sold. 

2.  Allegations  and  proofs.  In  an  action  against  the  officer,  the  execution 
■was  described  in  the  declaration  as  in  favor  of  John  H.  Clark,  for  the  use  of 
Joseph  A.  J.  Hostetter  and  George  W.  McMillon  against  Ira  Stockton,  and  the 
execution  oflered  in  evidence  was  in  favor  of  J.  A.  J.  Hostetter  and  J.  H.  Clark, 
for  the  use  of  G.  W.  McMillon,  against  Stockton.    The  variance  was  fatal. 
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Writ  of  Error  to  the  Circuit  Court  of  Macon  county ; 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Stockton,  against 
Churchman,  an  officer,  who  levied  upon  and  sold  the  property 
of  Stockton,  which  was  exempt  \>y  law,  from  levy  and  sale  on 
execution,  to  recover  three  times  the  value  of  the  property 
so  levied  on  and  sold,  under  sec.  35,  chap.  57,  R.  S,  It 
appears  that  Stockton  consented  to  the  sale,  and  did  not  claim 
exemption.  The  jury  returned  a  verdict  for  the  plaintiff, 
and  judgment  was  rendered  for  damages  and  costs.  The 
defendant  brings  the  cause  to  this  court,  by  writ  of  error, 
and  insists  that  he  is  not  liable  to  the  statutory  penalty,  as  he 
sold  the  property  with  the  consent  of  the  debtor,  and  asks  that 
the  judgment  be  reversed. 

Messrs.  Malone  &  Erwin,  for  the  plaintiff  in  error. 

Mr.  F.  S.  Murphy,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  in  the  Macon  Circuit 
Court,  by  Ira  Stockton,  against  Henry  Churchman,  to  recover 
three  times  the  value  of  certain  property  alleged  to  have  been 
exempt  from  execution,  and  which  the  defendant,  as  constable, 
took  from  the  possession  of  plaintiff,  against  his  claim  of  exemp- 
tion, at  the  time  of  the  levy  insisted  upon. 

A  verdict  passed  for  the  plaintiff,  for  three  times  the  value 
of  the  property  taken,  and  judgment  thereon,  a  motion  for  a 
new  trial  having  been  overruled. 

The  declaration  contains  two  counts,  in  the  first  of  which 
the  execution  is  described  as  in  favor  of  John  H.  Clark,  for  the 
use  of  Joseph  A.  J.  Hostetter  and  George  W.  McMillon, 
against  Ira  Stockton. 
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The  execution  offered  in  evidence  and  objected  to,  was  in 
favor  of  J.  A.  J,  Hostetter  and  J.  H.  Clark,  for  the  use  of  G. 
"W".  McMillon,  against  Stockton.  The  variance  is  so  palpable, 
the  execution  should  not  have  gone  to  the  jury,  and  for  per- 
mitting it  to  go,  the  court  erred. 

The  second  count  does  not  describe  any  execution  in  particu- 
lar, and  the  one  offered,  would  probably  apply  to  this  count 
and  sustain  it. 

The  point  to  which  we  have  directed  our  attention,  is  to  the 
evidence,  and  we  are  satisfied  it  wholly  fails  to  sustain  the  ver- 
dict. The  statute  under  which  the  claim  is  made,  is  of  a 
highly  penal  character,  and  should  not  be  enforced  without 
reasonably  strict  proof. 

The  weight  of  the  evidence  is,  that  the  property  was  taken 
by  the  defendant,  as  a  constable,  with  a  valid  execution,  with 
the  full  consent  of  the  plaintiff*,  he,  at  the  time,  making  no  claim 
of  exemption.  Under  such  circumstances,  to  mulct  the  officer 
into  damages  to  thrice  the  value  of  the  property,  would  be 
monstrous. 

Without  considering  any  other  point  in  the  case,  we  reverse 
the  judgment,  because  the  jury  decided  against  the  great  pre- 
ponderance of  the  evidence,  and  remand  the  cause. 

Jtidgment  reversed. 


Phebe  G.  Strawn  et  al, 

V. 

William  Strawn  et  al. 

1.  DowBB— rtflTit  of  the  toidow  in  the  purchase  money  paid  for  latida.  Wher« 
the  admiDistrator  of  an  estate  pays  the  purchase  money  for  certain  lands  out  of 
the  money  of  the  estate,  and  receives  the  deed  therefor,  executed  prior  to  the 
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death  of  his  intestate,  and  In  pursuance  of  a  contract  entered  into  before  bis 
death,  such  contract  being  a  valid  claim  agaiust  the  estate  for  such  purchase 
money,  the  widow  cannot  elect  to  claim  her  dower  in  this  land,  or  in  lieu  thereof, 
one-third  of  the  purchase  money  so  paid  out  of  the  personal  estate  of  her  hus- 
band. The  money  has  gone  in  payment  of  the  lands,  and  the  widow  must  be 
content  to  take  her  dower. 

2.  Attounets  tees— taxed  as  costs.  In  a  suit  for  partition  and  the  assignment 
of  dower,  which  was  not  of  an  amicable  character,  but  was  litigated  between 
the  parties,  the  attorneys  fees  paid  by  the  parties  prosecuting  cannot  be  taxed 
OB  costs  in  the  proceeding.* 

Appeal  from  the  Circuit  Court  of  Morgan  County ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  facts  are  fnlly  stated  in  the  opinion  of  the  court. 

Mr.  William  Thomas,  for  the  appellants. 

Mr.  I.  J.  Ketchum,  for  the  appellees 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  partition  and  the  assignment  of  dower, 
filed  by  a  part  of  the  heirs  of  Jacob  Strawn,  deceased,  against 
their  co-heirs  and  the  widow.  A  part  of  these  lands  had  been 
purchased  by  Strawn  in  his  lifetime,  and  a  deed  to  him  had 
been  executed  and  sent  by  the  vendor,  living  in  Kentucky,  to  an 
agent  in  Jacksonville,  to  be  delivered  on  the  payment  of  the 
money.  The  deed  arrived  during  the  last  sickness  of  Strawn, 
and  was  therefore  not  delivered  prior  to  his  death.  After  l)is 
death,  his  widow,  who  was  administratrix,  paid  the  money  due, 

•  Since  this  case  was  decided,  the  act  of  April  19,  1869,  was  passed,  which 
provides,  "  that,  in  proceedings  in  any  of  the  courts  of  this  State,  for  the  par- 
tition of  real  estate,  or  for  the  assignment  of  dower,  or  for  either,  it  shall  be 
lawful  for  the  court  to  order  that  a  reasonable  fee  be  allowed  the  solicitor  or 
eolicitors  prosecuting,  to  be  determined  by  the  court,  which  sliall  be  tiixed  at 
costs,  and  divided  pro  rata  between  the  parties  to  the  proceeding,  according  to 
their  respective  interests." 
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from  the  funds  of  the  estate,  and  received  the  deed.  The 
appellees  desire  to  assign  her  dower  in  the  lands  thus  pur- 
chased, but  she  claims  the  right  to  receive,  instead  of  dower, 
one-third,  absolutely,  of  the  money  paid,  as  a  part  of  the  per- 
sonal estate. 

There  is  no  ground  for  the  claim  set  up  by  the  widow. 
She  can  not  be  permitted  to  say  that  the  vendor  of  these  lands 
had  not  a  valid  claim  against  the  estate,  for  she  has  recognized 
its  validity  by  paying  it  in  her  capacity  as  administratrix.  Tc 
undertake  to  charge  that  payment  entirely  upon  the  distribu- 
tive shares  of  the  heirs,  on  the  ground  that  it  was  made  for 
their  benefit,  when  they  were  not  consulted  in  regard  to  it, 
and  it  was  made  in  discharge  of  a  debt  due  from  the  estate, 
and  out  of  the  general  funds  of  the  estate,  would  be  most 
unreasonable.  The  money  has  gone  in  payment  of  the  lands, 
and  the  widow  must  be  content  to  take  her  dower. 

In  this  case,  the  Circuit  Court  taxed  as  costs  against  the 
defendants,  their  share  of  the  sum  of  $3,600,  as  a  fee  to  the 
solicitors  of  complainants.  On  what  basis  this  fee  was  fixed 
does  not  appear,  but  that  it  was  improperly  taxed  against  the 
defendants,  there  can  be  no  doubt.  The  proceeding  was  not 
an  amicable  one. 

The  defendants  appeared  by  their  own  solicitors,  as  they  had 
tlie  right  to  do,  and  why  they  should  be  required  to  assist  in 
paying  the  counsel  of  complainants,  we  do  not  perceive.  Here 
was  a  great  estate  to  be  divided,  and  if  the  parties  could  not 
agree  upon  a  division,  and  litigation  became  necessary,  each 
was  entitled  to  have  his  interests  protected  in  court  by  counsel 
of  his  own  selection,  and  one  party  can  not,  under  our  practice, 
be  compelled  to  pay  the  fees  of  the  other. 

That  portion  of  the  decree  taxing  the  fees  of  complainants' 
counsel  in  part  against  the  defendants  below,  is  reversed.  In 
other  respects,  the  decree  is  affirmed. 

Decree  inodified. 
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The  People  of  the  State  of  Illlnois,  ex  rel. 
John  S.  Wallace 


Edwaed  S.  Salomon,  County  Clerk  of  Cook  County. 

L  Mandamus — when  the  writ  may  be  employed.  The  writ  of  mandamus  can  only 
be  employed  where  the  party  injured  has  a  legal  right,  clearly  established,  but 
has  no  other  remedy.  If  he  has  an  action  at  law,  or  a  remedy  in  equity,  or  there 
is  doubt  as  to  the  relator's  right  to  the  relief  sought,  then  this  writ  will  not  be 
granted.  So,  where  the  proper  oflBcer  whose  duty  it  is  to  announce  the  result  of  aa 
election,  refusing  so  to  do,  a  writ  of  mandamus  to  compel  him  to  perform  bis  duty 
in  that  regard,  will  issue,  upon  the  relation  of  any  voter  and  tax  payer  of  the 
locality,  whose  interests  are  affected  by  his  refusal. 

2.  Elections— wTiat  is  an  exprcssUm  of  the  will  of  the  people.  "Where  It  is 
required  by  an  act  of  the  legislature,  that,  before  it  shall  become  operative,  it 
shall  be  submitted  to  a  vote  of  the  legal  voters  of  a  designated  distriot  to  be 
affected  thereby,  if  the  election  which  is  attempted  to  be  held  in  pursuance  of 
such  requirement,  proves  to  have  been  illegally  held  in  certain  precincts  within 
such  district,  those  precincts  containing  a  majority  of  the  voters  of  such  district, 
then  the  act  will  not  be  deemed  to  have  been  submitted  to  such  a  vote  as  ita  pro- 
visions required,  and  the  result  will  not  be  declared  upon  the  votes  legally  cast, 
adverse  to  what  it  would  have  been  if  no  illegality  had  intervened. 

This  was  an  application  to  this  court,  originating  in  the  Third 
Grand  Division,  and  by  agreement  of  parties,  a  change  of 
venue  was  taken  to  the  Second  Grand  Division,  for  a  writ  of 
mandamus  in  the  name  of  the  People,  upon  the  relation  of  John 
S.  Wallace,  to  compel  the  respondent,  Edward  S.  Salomon,  as 
Clerk  of  the  County  Court  of  Cook  County,  to  certify  the  result 
of  an  election  held  in  the  towns  of  Hyde  Park,  Lake,  and  in 
certain  precincts  in  the  town  of  South  Chicago,  in  Cook  county, 
as  required  by  law,  in  reference  to  the  submission  to  the  voters 
in  said  towns,  of  an  act  entitled  "an  act  to  provide  for  the 
location,  improvement  and  regulation  of  a  Park,  for  the  towns 
of  South  Chicago,  Hyde  Park  and  Lake,"  and  approved  Feb. 
27th,  1867.  The  opinion  of  the  court  contains  a  sufficient 
statement  of  the  grounds  upon  which  it  was  based. 
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Mr.  Thomas  Hotne,  for  the  relator. 

Messrs.  Beckwith,  Ayee  &  Kales,  for  the  respondent. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  General  Assembly,  on  the  27th  of  February,  1867, 
adopted  an  act  providing  for  the  location,  improvement  and 
regulation  of  a  Park  for  the  towns  of  South  Chicago,  Hyde 
Park  and  Lake.  After  making  provisions  to  carry  into  eflFect 
the  objects  of  its  adoption,  the  seventeenth  section  provides 
that  the  act  shall  be  submitted  to  a  vote  in  those  divisions  of 
the  city.     That  section  is  this : 

"  This  act  shall  be  submitted  to  a  vote  of  the  legal  voters  of 
the  towns  of  South  Chicago,  Hyde  Park  and  Lake,  at  an  elec- 
tion to  be  held  in  said  towns,  at  the  usual  places  of  holding 
elections  therein,  on  the  third  Tuesday  of  April,  1867;  and 
such  election  shall  be  conducted  in  the  manner  provided  by 
law  for  other  elections  in  said  towns.  The  ballots  used  in  such 
election  shall  be  written  or  printed  '  For  Park,'  or  '  Against 
Park,'  and  if  a  majority  of  the  votes  cast  on  that  subject  shall 
be  '  For  Park,'  then  this  act  shall  remain  in  force,  otherwise  it 
shall  be  void.  The  votes  shall  be  canvassed,  and  the  returns 
thereof  made,  in  the  manner  provided  by  law  for  the  election 
of  State  and  county  officers,  and  the  Clerk  of  the  County 
Court  of  Cook  county,  shall  immediately  thereafter  cause  a 
certiiicate  of  the  result  of  such  election  to  be  filed  in  the  othce 
of  the  Secretary  of  State,  and  in  the  office  of  the  Clerk  of  the 
Supreme  Court  of  the  Third  Grand  Division.  A  copy  of  this 
act,  when  adopted  as  aforesaid,  and  of  such  certificate  of  said 
clerk,  authenticated  under  the  seal  of  the  Secretary  of  State, 
shall  be  evidence,  in  all  courts  and  places,  of  the  adoption  or 
rejection  of  this  act,  as  the  case  may  be." 

It  is  claimed  by  the  relator,  that  an  election  was  held  on 
the  day  designated,  which  resulted  in  the  adojjtion  of  the  act, 
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and  that  it  thereby  became  valid  and  binding,  but  tliat  the 
County  clerk  refuses  to  make  the  requisite  certificates,  claiming 
that  a  majority  of  the  votes  cast  were  "  against  park,"  whereby 
the  act  by  its  terms  failed  to  become  a  law.  It  is  alleged,  in 
the  petition  for  a  mandamus,  that  a  legal  election  was  held  at 
the  proper  time,  in  the  towns  of  Hyde  Park  and  Lake,  and  in 
some  of  the  precincts  of  the  fourth  and  second  wai-ds  of  the 
town  of  South  Chicago  ;  that  on  a  canvass  the  votes  thus  cast, 
amounted  to  1,330  for  the  park,  and  527  against  the  park,  giv- 
ing a  majority  in  these  towns  and  precincts  of  803  in  favor 
of  the  act. 

It  is,  however,  alleged  that  there  were  presented  at  the  same 
time  to  the  County  Clerk,  other  certificates,  made  by  other  inspec- 
tors, of  an  election  represented  to  have  been  held  in  other 
wards  and  precincts  of  the  town  of  South  Chicago,  on  the 
same  day,  which  the  relator  claims  to  be  illegal  and  void. 
That  these  last  certificates  stated  that  there  were  cast  in  the 
first  and  second  precincts  of  the  first  ward,  and  the  second 
precinct  of  the  second  ward,  the  first  and  second  precincts  of 
the  third  ward,  and  the  first  and  second  precincts  of  the  fifth 
ward,  against  park  2,520  votes,  and  for  park  1,420  votes  ;  leav- 
ing a  majority  of  1,100  votes  against  the  park,  which,  after 
deducting  the  803  majority  given  for  it,  a  majority  of  297  on 
the  entire  vote,  against  the  act. 

Relator  denies  that  any  town  election  took  place  on  tlie 
question,  in  these  last  named  precincts,  which  gave  a  majority 
against  the  park.  He  denies  that  the  election  was  conducted 
in  the  manner  prescribed  by  law  for  other  elections  in  these 
towns,  and  as  is  required  by  the  seventeenth  section  of  the  act. 

As  to  these  last  returns,  it  is  averred  that  on  the  third  Tnes- 
day  of  April,  1867,  when  the  act  was  submitted,  the  nmnicipal 
election  of  the  city  of  Chicago  was  also  held  in  South  Chicago, 
in  the  wards  and  precincts  thereof,  for  a  mayor  and  other 
ofiicers  of  the  corporation.  That  at  that  election,  inspectors 
appointed  by  the  con:^mon  council  acted  as  judges  of  the  city 
53— tGTH  III. 
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election,  and  received  all  of  the  votes  cast.  That  thej,  iu  the 
last  named  precincts,  kept  no  ballot  box  of  the  town  of  South 
Chicago,  required  by  law  at  town  elections,  to  receive  ballots 
cast  on  the  question  of  the  park,  as  required  bj  the  act.  That 
no  separate  poll  list  was  kept  of  voters  on  that  question  ;  that 
their  names  were  not  entered  in  regular  succession.  That  the 
ballots  were  not  separately  endorsed  by  the  judges,  with  num- 
bers corresponding  with  the  poll  list.  That  the  ballots  were 
not  strung  upon  thread  or  twine,  and  returned  to  the  county 
clerk  sealed  up  in  an  envelope  with  the  poll  lists,  as  required 
by  law. 

But  on  the  contrary,  that  the  judges  in  these  last  mentioned 
precincts,  deposited  all  ballots  received  by  them  on  the  ques- 
tion of  park,  in  the  same  way  used  for  the  city  election,  and 
were  commingled  with  ballots  cast  for  city  officers.  And  that 
there  were  no  returns  showing  a  separate  town  election  on  the 
subject  of  park  at  those  places.  That  the  words  for  and  against 
park  were  both  printed  on  the  tickets  used  by  those  voting  at 
the  election  for  city  officers.  That  without  obliterating  either 
from  the  ballot,  many  ballots  were  cast  without  any  change. 
He  also  avers,  that  the  votes  were  not  returned,  or  the  poll 
lists  were  kept  as  required  by  law  in  town  elections,  but  that 
none  of  the  requirements  of  the  law  were  complied  with  in 
conducting  the  election  in  these  precincts. 

Relator  also  avers  that  the  ballots  were  returned  to  the 
city  clerk  of  Chicago,  and  were  canvassed  by  the  common 
council,  who  declared  the  result,  and  it  is  averred  that  the  bal- 
lots so  opened  and  canvassed,  were  not  cast  at  an  election  con- 
ducted in  the  manner  required  by  the  act.  And  that  the  cer- 
tilicates  given  by  the  judges  of  the  city  election  were  not 
based  upon  any  election  whatever,  as  required  by  law,  and 
that  their  certilicates  are  utterly  void.  That  at  the  second 
precinct  in  the  fifth  ward,  the  judges  refused  to  receive  votes 
tor  the  park,  one  of  whom  testified  that  they  had  no  authority 
to  hold  any  town  election  ;  that  they  had  no  such  election, 
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and  had  no  direction  to  hold  such  election.  And  that  the  tes- 
timony showed  the  same  to  be  true  of  the  second  precinct  of 
the  second  ward.  And  that,  in  fact,  no  election  was  held  in 
south  Chicago,  and  the  county  clerk  was  requested  to  reject 
the  same  in  computing  the  result,  which  he  refused  to  do.  He 
prays  a  peremptory  writ  of  mandamus  to  compel  the  clerk  to 
file  his  certificates  of  the  result  of  the  election  in  the  towns 
of  Hyde  Park  and  Lake,  and  the  first  and  second  precincts  of 
the  fourth  ward,  and  the  first'precinct  of  the  second  ward,  and 
reject  the  returns  from  all  of  the  other  precincts. 

To  this  petition,  respondent  filed  a  demurrer,  and  upon  it 
the  question  arises,  whether  the  act  of  the  27th  of  February, 
1867,  became  a  law,  thereby  entitling  relator  to  a  peremptory 
writ  of  mandamus  to  compel  the  county  clerk  to  certify,  and 
thus  give  it  operation  and  effect. 

The  writ  of  mandamus  is  only  employed  when  the  party 
injured  has  a  legal  right,  but  has  no  other  remedy.  If  the  law 
J'.as  given  him  an  action,  then  this  writ  will  not  be  granted. 
Or,  if  his  right  is  equitable,  then  he  must  resort  to  his  bill  in 
equity,  that  jurisdiction  always  being  able  to  afford  the 
requisite  relief  in  such  cases.  Nor  is  the  writ  granted  in  cases 
where  the  right  is  doubtful,  but  it  must  be  clearly  established. 
Hence,  the  writ  is  never  granted  where  the  party  has  another 
remedy,  because  this  might  prove  more  speedy  or  efficacious, 
or  where  there  are  doubts  as  to  relator's  right  to  the  relief  sought. 
In  this  case,  if  the  right  to  the  relief  exists,  there  can  be  no 
question  as  to  the  right  of  this  i-emedy,  as  the  courts  have 
always  given  the  writ  in  this  class  of  cases. 

Then  as  to  the  right.  The  demurrer  admits  all  of  the  facts 
set  up  and  well  pleaded  in  the  petition  and  M^it,  and  about 
them  there  can  arise  no  question.  It  appears  from  the  aver- 
ments, that  in  a  portion  of  the  territory  in  which  the  act  waa 
required  to  be  submitted,  a  legal  election  was  held,  and  that 
the  ballots  and  poll  lists  were  regularly  returned  to  and  can- 
vassed by  the  county  clerk  as  required  by  the  act,  and  in  that 
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porti;)n  of  the  territory  the  majority  of  the  legal  votes  cast  was 
in  favor  of  the  park.  But  it  is  averred,  that  in  the  remainder 
of  the  precincts,  embracing  the  larger  number  of  the  entire 
vote  of  all  the  precincts,  if  the  returns  made  may  be  regarded, 
there  was  no  election,  distinct  from  the  city  election,  held,  by 
town  officers,  as  required  by  the  act.  And  it  appears,  and  is 
admitted  by  the  petition,  that  the  majority  of  the  votes 
received  by  the  judges  of  the  city  election  was  largely  against 
the  park, — so  largely  so,  if  counted,  to  make  a  decided  majority 
of  all  the  votes  cast  in  both  modes,  against  the  establishment 
of  the  park. 

While  it  is  not  customary  to  submit  an  act  of  the  legisla- 
ture to  a  vote  of  the  people  for  adoption  or  rejection,  when  it 
is  done,  the  expression  of  the  will  of  the  voters  is  substituted  for 
the  power  of  the  General  Assembly.  And  when  such  a  course 
is  adopted,  it  is  manifest  that  it  is  for  the  purpose  of  ascer- 
taining the  wishes  of  a  majority  of  the  voters  of  the  designa- 
ted locality,  and  to  conform  to  that  wish,  and  the  act  either 
becoming  a  law  or  ceasing  to  have  effect,  according  to  the 
result  of  the  vote  on  its  submission.  And  this  being  the  pur- 
pose, and  the  sole  purpose,  the  will  of  the  voters  must  be 
ascertained,  and,  substantially,  in  the  mode  prescribed.  If  a 
different  mode  should  be  resorted  to,  it  would  not  conform 
to  the  act  conferring  the  power  to  accept  or  reject  the  law. 
The  power  having  been  delegated,  must  be  pursued,  substan- 
tially, at  least.  The  power  to  determine  flows  alone  from  the 
General  Assembly,  and  is  found  in  the  act,  and  its  require- 
ments must  govern  the  action  of  the  voters  and  the  officers. 

Under  this  act,  requiring  the  question  to  be  submitted  to  all 
of  the  voters  of  the  designated  locality,  and  at  an  election  to 
be  held  at  all  of  the  precincts  within  that  locality,  and  for 
the  only  purpose  of  ascertaining  the  wishes  of  a  majority  of 
the  legal  voters,  they  must  be  afforded  a  reasonable  opportu- 
nity to  express  that  will,  Xo  one  would  contend  that  their 
will  could  be  ascertained  by  a  statement  signed  by  them,  or 
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by  opening  the  polls  at  one  precinct,  thus  excluding  the  voters 
of  the  other  precincts  from  participating  in  determining  the 
question.  Nor  can  it  be  said  that  the  law  would  be  adopted, 
if  polls  were  only  opened  in  a  fourth,  a  half,  or  any  other  por- 
tion of  the  precincts,  as  by  such  a  course,  the  will  of  those 
having  conferred  on  them  the  power  to  adopt  or  reject  the 
law,  could  not  be  ascertained.  By  such  a  course,  the  only 
purpose  of  submitting  the  question  to  the  voters  of  the  seve- 
ral precincts  would  be  defeated,  and  hence  this  law  would 
lack  its  most  essential  requisite,  the  sanction  of  a  majority  of 
the  legal  voters  of  the  district  in  which  the  question  was 
required  to  be  submitted.  If  then,  no  election  was  held,  as 
alleged,  in  those  precincts  named,  in  south  Chicago,  and  in 
which  the  majority  of  the  votes  were  cast,  as  appears  by  the 
returns  of  the  city  officers,  then  this  question  has  not  been 
submitted  as  the  act  requires,  to  the  legal  voters  of  the  locality 
designated,  and  it  would  therefore  follow,  that  this  law  has  not 
been  adopted  by  a  majority  of  the  legal  voters,  as  is  essential 
to  its  going  into  operation. 

If,  however,  it  were  conceded  that  the  election  held  by  the 
judges  of  the  city  election  was  unauthorized  by  the  act,  the 
effect  would  be  the  same  as  though  none  had  been  held,  and 
it  necessarily  results  that  the  law  has  not  been  adopted.  That 
which  is  done  contrary  to  law,  cannot  have  validity  and  force 
in  the  law.  On  the  other  hand,  if  it  is  conceded  that  the  elec- 
tion conducted  by  the  city  officers  of  election,  was  a  substantial 
compliance  with  the  requirements  of  the  act,  then  the  law  was 
rejected  by  a  decided  majority.  The  whole  question  then 
resolves  itself  into  this ;  If  an  election  was  not  held  in  the 
precincts  named  in  South  Chicago,  then  the  law  was  never  sub- 
mitted to  all  of  the  legal  voters  in  the  designated  territory,  and 
it  has  never  gone  into  operation.  But  if  an  election  was  legally 
held  in  those  precincts,  then  a  majority  of  the  votes  cast  were 
against  the  adoption  of  the  act,  and  it  failed  to  go  into  opera- 
tion.   In  either  case,  and  it  matters  not  which  may  be  assumed 
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to  be  true,  the  result  is  tlie  same,  and  the  act  of  the  general 
assembly  thus  submitted,  has  never  gone  into  effect,  and 
hence  has  not  conferred  the  rights  claimed  and  sought  to  be 
enforced  by  this  proceeding. 

It  then  follows,  that  on  the  facts  presented  in  the  writ  and 
admitted  by  the  demurrer,  relator  has  failed  to  establish  his 
right  to  the  relief  claimed,  and  hence  the  peremptory  writ  of 
mandamus  must  be  refused. 

Mandamus  refused. 


The  WiNifESHErz  Ijs-surance  Compattt 

V. 

Geoege  H.  Holzgrafe. 

L  Jurisdiction — of  sending  process  to  a  foreign  county.  In  a  suit  against  a  cor- 
poration, a  summons  cannot  be  sent  from  one  county  to  another  county  for  ser- 
vice, and  the  court  from  which  the  summons  issued  can  acquire  no  jurisdiction 
over  the  defendant  in  such  aca&e,  so  residing  in  a  foreign  county,  by  reason  of 
Buch  service. 

2.  It  can  malie  no  difference  whether  it  be  a  suit  at  law  or  in  chancery;  the  only 
law  applicable  to  corporations,  being  the  act  of  1853,  the  terms  of  which  are 
imperative,  and  include  all  cases. 

Wmt  of  Erkor  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  James  Harriott,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  Circuit  Court  of 
Mason  county,  by  Holzgrafe,  against  the  AVinnesheik  Insu- 
rance Company,  to  recover  for  loss  by  fire  on  his  application 
for  their  policy  of  insurance.  The  summons  issued  out  of  the 
Circuit  Court  of  Mason  county,  and  the  return  showed  that 
service  was  had   by  the  sheriff  of  Stephenson  county,  upon 
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the  President  of  the  Insurance  Company  in  his  county.  Upon 
tlie  hearing,  a  default  was  taken  against  the  defendant,  aiid  a 
decree  pro  confesso  for  the  comphxinant. 

The  defendant  brings  the  cause  to  this  court  upon  writ  of 
error,  and  insists  that  the  Circuit  court  of  Mason  county  had 
no  jurisdiction,  and  asks  that  tlie  decree  taken  pro  confesso 
against  him  be  reversed. 

Messrs.  Bailey  &  Brawlet,  for  the  plaintiffs  in  error. 
Mr.  J.  B.  Wright,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

It  is  impossible  to  distinguish  this  case  from  that  of  the 
Stephenson  County  Insurance  Cojnjmny  v.  Dunn^  45  111.  211. 

In  all  its  material  features,  it  is  identical  with  that  case,  and 
as  in  that,  we  held  the  summons  could  not  be  sent  from  Liv- 
ingston county  to  Stephenson  county,  to  be  executed  so  as  to 
give  the  court  jurisdiction  of  the  person  of  the  defendant;  so 
we  must  hold  here,  the  summons  could  not  be  sent  from  Mason 
county  to  Stephenson  county,  to  be  executed.  It  can  make 
no  difference,  that,  in  the  first  case,  it  was  a  suit  at  law,  and  in 
this  case  a  suit  in  chancery,  the  only  law  applicable  to  corpora- 
tions being  the  act  of  1853,  the  terms  of  which  are  imperative^ 
and  include  all  cases.     Scates'  Oomp.  243. 

We  see  no  objection  to  the  matter  of  the  bill,  or  to  any  pro 
ceeding  in  the  cause,  save  the  one  herein  noticed. 

In  conformity  with  the  decision  in  the  case  cited,  the  judg 
ment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Geoege  W.  Albin  et  al. 

V. 

Edwakd  Talbott,  for  use  of,  etc. 

L  Service  op  process— and  herein  of  change  of  venue.  In  a  suit  against  several 
defendants,  a  part  of  whom,  being  served  with  process,  obtained  a  change  of 
venue  of  the  cause,  a  subsequent  service  of  process  on  the  other  defendants,  the 
writ  having  issued  in  the  county  where  the  suit  originated,  but  prior  to  such 
change  of  venue,  will  not  avail  to  give  the  court  of  the  county  to  which  the 
venue  was  changed,  jurisdiction  over  those  so  subsequently  served  with 
process. 

2.  Pleading— 0/  declaration  upon  official  bond.  In  an  action  of  debt,  the  first 
count  was  upon  an  obligation,  alleged  to  have  been  made  payable  to  the  plaintiff, 
"late  Sheriff  of  Cumberland  county,  &c.,"  but  set  out  no  condition  ;  the  second 
count  was  upon  a  forthcoming  bond,  executed  to  the  plaintiff  as  Sheriff  of  Cum- 
berland county,  and  set  out  the  condition.  The  declaration  was  held  bad  on 
demurrer.  If  the  first  count  was  to  be  regarded  as  being  upon  the  forthcoming 
bond,  it  was  bad  for  not  setting  out  the  condition ;  if  it  was  upon  an  obligation 
taken  by  him  in  his  Individual  capacity  only,  then  it  was  improperly  joined  with 
a  count  on  an  obligation  given  to  him  in  an  official  capacity. 

Wkit  of  Error  to  the  Circuit  Court  of  Douglas  county ; 
the  Hon.  Charles  H.  Constable,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  in  the  name  of  Edward 
Talbott,  late  sheriff  of  Cumberland  county,  for  the  use  ol 
Foreman  Brothers,  against  Geo.  W.  Albin  et  al. 

The  action  was  commenced  in  the  Circuit  Court  of  Cumber- 
land county,  and,  was  removed,  on  change  of  venue,  to  the  Cir- 
cuit Court  of  Effingham  county,  and  afterward  to  the  Circuit 
Court  of  Douglas  county.  The  declaration  contained  two 
counts,  as  follows : 

The  first  count  states  that  Edward  Talbott,  late  Sheriff  of 
Cumberland  county,  who  sues  for  the  use  of  Foreman 
Brothers,  complains  of  William  F.  Richstein,  Thomas  A 
Apperson,  Geoi'ge  W.  Albin,  George  Henig,  Edward  Brown 
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and  James  Balcb,  who  have  been  suniuioned,  &c.,  in  a  plea 
of  debt,  that  thej  render  unto  the  phiintiff  the  sum  of  seven- 
teen hundred  dollars,  &e.  For  that,  whereas  the  defendants, 
on  the  29th  daj  of  July,  1859,  made  their  certain  writing 
obligatory,  which  is  now  here  to  the  court  shown,  and 
acknowledged  themselves  to  be  held  and  firmly  bound  unto 
the  plaintiff,  late  Sheriff,  as  aforesaid,  in  the  sum  of  seventeen 
hundred  dollars  above  demanded  to  be  paid  by  the  said 
defendants  to  the  said  Edward  Talbott,  late  Sheriff  of  Cum- 
berland county,  Illinois,  and  for  the  payment  of  which  sum 
the  defendants  bound  themselves  jointly  and  severally  by  said 
writing  obligatory.  Yet  the  said  defendants,  nor  either  of 
them,  have  not  yet  paid  the  said  sum  of  seventeen  hundred 
dollars  above  demanded,  nor  any  part  thereof,  (although  often 
requested  so  to  do,)  to  the  said  Edward  Talbott,  late  Sheriff,  as 
aforesaid,  for  the  use  of  Foreman  Brothers,  as  aforesaid,  but 
have  hitherto  wholly  neglected,  and  still  neglect  so  to  do, 
wherefore  the  said  Edward  Talbott,  late  Sheriff",  as  aforesaid, 
for  the  use  of  Foreman  Brothers,  as  aforesaid,  says  that  he 
is  injured  and  has  sustained  damage  to  the  amount  of  one 
thousand  dollars,  and  therefore  he  brings  this  suit,  &c. 

The  second  count,  after  setting  out  the  bond  as  in  the  first 
count,  recites  that  said  bond  "  was  and  is  subject  to  a  certain  con- 
dition, thereunder  written,  to  the  effect  following,  that  is  to  say 
that  whereas  the  said  Edward  Talbott,  late  Sheriff",  by  virtue  of 
an  execution  issued  on  the  15th  day  of  June,  A.  D.  1859,  at  the 
suit  of  one  Samuel  D.  Parks  against  John  T.  Trego,  Jamea 
Trego  and  John  Q.  Sloan,  by  the  Circuit  Court  of  the  county 
aforesaid,  for  the  sum  of  seven  hundred  and  seventy-five 
dollars  ($775.00)  damages,  and  sixty-two  dollars  ($62.00)  and 
(seventy-five  (75)  cents  costs,  and  increased  costs  thereon,  had 
seized  and  levied  upon  certain  goods  and  chattels,  to  wit :  The 
entire  stock  in  trade  of  the  said  John  Q.  Sloan,  a  part  of 
which  goods  and  chattels  remained  then  and  there  in  the  cus- 
tody of  and  upon  the  hands  of  the  said  sheriff",  for  reasonable 
54 — 46th  III. 
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cause,  and  the  said  Sheriff  had,  at  the  request  of  the  said 
oWigors,  delivered  the  said  goods  and  chattels  to  the  above 
bounden  William  F.  Richstein.  Then  if  the  said  goods  and 
chattels  should  be  delivered  afterward  by  the  said  William  F. 
Richstein,  to  the  said  Edward  Talbott,  late  Sheriff  as  afore- 
said, or  any  other  ojfficer  holding  an  execution  for  the  sale  of 
the  same,  in  the  said  suit,  upon  the  final  disposition  of  a  suit 
then  pending  for  the  trial  of  the  rights  of  the  property  in 
which  the  said  William  F.  Richstein  is  claimant  and  the  said 
Samuel  D.  Parks  plaintiff  in  execution,  should  the  said  suit  be 
decided  against  the  said  claimant,  at  the  time  and  place  ap- 
pointed by  the  said  Edward  Talbott,  late  Sheriff,  or  said  other 
officer,  according  to  law,  then  the  said  writing  obligatory-  was 
to  be  void,  otherwise  to  remain  in  full  force." 

The  declaration  proceeded  to  assign  breaches  of  the  condi- 
tion contained  in  the  bond.  A  demurrer  was  interposed  to 
the  declaration,  which  was  overruled,  and  such  proceedings 
were  had,  that  final  judgment  was  entered  against  the  defen- 
dants in  the  court  below,  and  thereupon  the  plaintiffs  sued  out 
this  writ  of  error. 

The  question  is  presented  as  to  the  sufficiency  of  this 
declaration  ;  and  a  further  question  is  presented  as  to  the  juris- 
diction of  the  Court  of  Douglas  county  over  the  persons  of  a 
part  of  these  defendants.  The  circumstances  upon  which  the 
question  arises  are  set  forth  in  the  opinion  of  the  court. 

Messrs.  Henkt  &  Read,  for  the  plaintiffs  in  error. 

Mr.  O.  B.  FiCKLiN,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  suit  was  originally  brought  in  the  Circuit  Court  of 
Cumberland  county,  at  the  October  term,  1862,  against  five 
defendants,   Apperson,   Albin,  Brown,   Balch  and  Richstein. 
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There  was  service  upon  the  first  three,  but  not  upon  the 
others.  On  the  3d  of  October  an  alias  writ  was  issued  by  tlie 
clerk  of  the  Cumberland  Circuit  Court  against  Balch  and 
Richstein,  summoning  them  to  appear  at  the  next  Api-il 
term  of  the  Circuit  Court  of  Cumbei'land  county.  But  before 
this  writ  was  issued  the  venue  of  the  cause  had  been  changed 
to  Effingham  county.  The  venue  was  subsequently  changed 
from  Effingham  to  Douglas  county,  and  there  a  judgment  was 
rendered  by  default  against  Balch,  and  on  demurrer  to  the 
declaration,  against  Apperson,  Albin  and  Brown. 
,  It  is  clear  that  the  Circuit  Court  of  Douglas  county  had 
acquired  no  jurisdiction  over  Balch.  The  only  summons  ever 
served  upon  him  issued  from  the  Circuit  Court  of  Cumberland 
county,  and  was  returnable  to  that  county.  By  that  sum- 
mons he  was  brought  into  that  court  at  the  April  term,  1863. 
The  order  for  a  change  of  venue  previously  made  had  no  force 
or  efi"ect  as  against  him.  As  to  him  it  w^as  an  utter  nullity, 
because  the  court  had  acquired  no  jurisdiction  over  him  when 
it  was  made.  Even  if  informed  of  its  existence,  when  brought 
into  court  at  the  April  term,  he  was  under  no  obligation  to 
regard  it,  as  the  Circuit  Court  of  Cumberland  county  could 
not  give  the  Circuit  Court  of  Effingham  county  a  jurisdiction 
which  it  had  not  itself  acquired.  It  could  make  no  valid 
order  transferring  him  to  another  county  for  adjudication  upon 
'his  rights,  until  he  had  been  in  some  way  brought  under  its 
control.  Since,  then,  the  order  changing  the  venue  was 
inoperative  as  to  him,  and  as  he  never  entered  his  appearance 
nor  was  again  served,  the  judgment  against  him  was  impro- 
perly rendered. 

There  was  also  error  in  the  judgment  overruling  the  demur- 
rer. The  first  count  of  the  declaration  sets  forth  a  bond  paya- 
ble to  the  plaintiff  without  condition.  The  other  counts  set 
out  the  condition.  It  was  decided  in  Patrick  v.  RucTcer^  19 
Ills.,  439,  that  such  a  declaration  was  demurrable. 
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Before  proceeding  to  another  trial  tlie  Sheriff  should  amend 
his  return,  so  as  to  show  whether  the  defendant  Eichstein 
was  or  was  not  served.  The  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Elihu  Rogees 


V, 

Trustees  of  Schools  of  Township  23  N.  R.  4  E. 


1.  Release  of  surety— by  the  destruction  of  collateral  securities.  Where  the 
holder  of  a  note,  with  personal  security,  at  the  time  of  its  execution,  receives  other 
security  therefor,  as  a  mortgage  on  real  estate,  a  destruction  of  such  collateral 
security  by  the  payee  of  the  note,  without  consent  of  the  sureties,  will  operate  to 
release  such  sureties . 

3.  And,  if  a  note  so  secured,  is  renewed  with  personal  security,  a  part  of  the 
sureties  upon  the  new  note  being  the  same  as  upon  the  original  note,  and  a  part 
not  the  same,  the  mortgage,  which  is  incident  to  the  old  debt,  will  follow  it,  and 
the  destruction  of  such  collateral  security  subsequent  to  the  execution  of  the  new 
note  will  operate  to  release  the  sureties  upon  the  new  note. 

3.  Promissory  note— lo/ten  joint  and  severed,  of  the  relation  of  the  makers  a$ 
sureties.  Where  a  joint  and  several  note  is  executed  by  the  party  in  interest  as 
principal  with  one  or  more,  not  in  interest  as  sureties,  and  their  character  as 
sureties  being  so  understood  by  the  payee  of  the  note,  it  is  competent  for  them, 
even  in  an  action  at  law,  to  prove  their  character  as  sureties  by  extrinsic  evi- 
dence. This  rule  applies  as  well,  where  a  note  was  under  seal,  as  where  it 
was  not. 

4.  So,  where  the  makers  of  the  new  note  are  so  released  by  the  subsequent  de- 
struction of  the  collateral  security,  they  may  make  their  defense  available  in  an 
action  at  law  upon  the  note. 

Appeal  from  the  Circuit  Court  of  McLean  Oonnty;   the 
Hon.  John  M.  Scott,  Judge,  presiding. 
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The  opinion  fully  states  the  case. 

Messrs.  "Williams  &  Burr,  for  the  appellant. 

Messrs.  Brier  &  Bukch,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  the  Trustees  of 
Schools  of  Township  23,  North  of  Range  4,  East,  in  the  Mc- 
Lean Circuit  Court,  against  John  J.  Price,  George  W.  Stipp 
and  Elihn  Rogers,  on  a  note  under  seal.  Price  was  defaulted, 
but  Rogers  and  Stipp  filed  separate  pleas ;  and  there  was  an 
agreement  by  counsel  in  the  case,  that  all  matters  that  might 
be  specially  pleaded,  could  be  given  in  evidence  under  the 
general  issue.  A  trial  was  had  by  the  court,  resulting  in  a 
judgment  in  favor  of  the  plaintiffs  for  $958  debt,  and  $478 
damages,  from  which  an  appeal  was  prayed  by  Rogers  and 
Stipp,  but  the  former  alone  perfected  his  appeal,  and  brings 
the  case  to  this  court. 

It  appears  from  the  record,  that  the  school  commissioner 
sold  to  Price  the  N.  E.  16,  23  N  4  E,  on  the  first  of  October, 
1851,  for  the  f^um  of  $478.09,  and  took  his  note  for  that  amount 
for  the  purchase  money,  payable  five  years  after  date,  with 
Rogers,  Stipp  and  Glimpsie,  as  securities.  He,  at  the  same 
time,  took  of  Price  a  mortgage  on  the  premises  to  secure  the 
payment  of  the  note.  On  the  same  day,  Stipp  also  purchased 
the  S.  E.  quarter  of  the  same  section,  from  the  school  com- 
missioner for  $479.19,  for  which  he  gave  his  note,  with  Price, 
Rogers  and  Glimpsie  as  securities,  and  gave  a  mortgage  on 
the  land  to  secure  its  payment.  Afterwards,  the  school  com- 
missioner turned  over  the  notes  to  the  appellees,  and  they  held 
them  as  a  part  of  the  school  fund  of  the  township. 

Before  the  maturity  of  the  notes.  Price  bought  Stipp's  quar- 
ter, for  about  $4,000,  and  as  a  part  of  the  consideration,  agreed 
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to  pay  Stipp's  note,  given  to  the  school  commissioner,  and 
gave  his  notes  for  the  remainder.  To  secure  these  notes,  he 
executed  a  mortgage  on  the  premises.  About  this  time,  the 
notes  to  the  school  commissioner  fell  due,  and  the  treasurer  of 
the  township  applied  to  Price  and  Stipp  to  renew  the  notes, 
and  Price  gave  his  note  for  both  of  the  previous  notes,  and 
Kogers  and  Stipp  became  sureties,  and  the  old  notes  were 
given  up  and  canceled. 

The  treasurer  still  held  the  mortgages  given  to  the  school 
commissioner  bj  Price  and  Stipp.  On  the  second  day  of  Jan- 
uary, 1857,  Price  executed  a  mortgage  to  one  Folsom,_  on  the 
K  E.  qr.  16,  23  N.  4  E.,  to  secure  a  note  of  $1,180,  given 
by  him  to  Folsom,  due  in  one  year,  which  was  duly  recorded 
the  day  after  it  was  executed. 

On  the  eighth  of  October,  1858,  appellees  applied  to  Price 
to  give  them  a  new  mortgage,  to  secure  the  note  which  he 
executed,  on  the  same  quarter  section  he  had  mortgaged  to 
Folsom.  Appellees  accepted  this  mortgage  and  canceled 
both  of  the  first  mortgages,  and  had  this  mortgage  recorded. 
On  the  fifth  of  December,  1861,  Nichols,  the  assignee  of  the 
$5,600  mortgage,  given  by  Price  to  Stipp,  filed  his  bill  to  fore- 
close. A  decree  was  rendered  for  $5,000,  declaring  that  the 
mortgage  was  the  first  incumbrance  on  the  land.  Under  this 
decree,  the  land  was  sold  to  Nichols,  for  $3,200,  and  not  being 
redeemed,  he  received  a  deed.  On  the  23rd  day  of  August, 
1861,  Folsom  filed  a  bill  to  foreclose  his  mortgage  on  the 
Price  quarter.  Appellees  were  made  parties,  and  were  de- 
faulted, and  a  decree  of  foreclosure  was  rendered  for  the 
amount  of  the  mortgage,  whicli  was  declared  to  be  a  first  lien 
on. the  land.  This  land  was  sold  to  complainant  under  the 
decree  for  $1,229.92,  and  not  having  been  redeemed  within 
twelve  months,  Nichols,  as  a  judgment  creditor,  redeemed  and 
became  the  purchase!*,  and  afterwards  received  a  deed. 

It  appears  that  at  the  time  the  mortgages  were  foreclosed,  the 
lands  were  worth  twenty  dollars  an  acre,  and  Nichols  testified 
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that  he  has  since  sold  them,  each  quarter  for  $4,000,  to 
innocent  pnrcliasers,  without  notice  of  the  equities  of  the 
parties;  and  that  Price  has  been  for  years  wliolly  insolvent. 

About  the  evidence,  there  seems  to  be  but  little  difference 
as  to  what  it  })roves,  but  the  question  in  controversy  is, 
whether  the  release  of  the  prior  mortgages,  after  the  execution 
of  the  Jiew  note,  was  such  an  act  as  would  release  the  securi- 
ties to  the  new  note ;  and,  if  so,  whether,  as  the  note  is  joint 
and  several,  without  in  any  manner  disclosing  the  fact  that 
any  of  the  makers  are  securities,  that  fact  inay  be  shown  by 
extrinsic  evidence.  In  all  proceedings  between  themselves, 
the  makers  may  show  their  relations  to  the  transaction,  by 
evidence  outside  of  the  note  or  obligation.  And,  while  there 
is  some  diversity  in  the  decisions  of  the  various  courts,  as  to 
whether,  in  a  suit  at  law  by  the  payee  against  the  makers, 
they  may  aver  and  prove  that  a  portion  of  them  are  merely 
securities,  and  that  they  have  been  released,  as  such,  by  the 
acts  of  the  payee.  But  the  rule  is  settled  in  this  court,  that 
the  defense  may  be  made  at  law,  as  well  as  in  equity.  Flynn 
V.  Mudd  and  Hughes,  27  111.  328 ;  Drew  v.  Drury,  31  111.  250 ; 
Kennedy  v.  Evans,  ib.  258. 

It  is,  however,  urged,  that  there  is  a  distinction  between  a 
note  under  seal  and  an  unsealed  instrument.  That  the  law 
has  made  a  distinction  in  a  class  of  cases,  for  some  purposes,  is 
unquestionably  true.  It  has  declared  that  some  instruments,  if 
not  under  seal,  shall  be  inoperative  to  accomplish  the  purpose 
for  which  they  are  executed.  It  is  so  of  a  deed  for  the  convey- 
ance of  real  estate,  a  bill  of  exceptions,  and  some  other 
instruments ;  but  the  reason  of  such  a  requirement  has  long 
since  ceased,  and  it  is  now  only  necessary  because  of  the 
imperative  demands  of  the  law.  Our  statute  making  notes 
assignable,  whether  under  seal  or  not,  has,  to  that  extent  and 
for  that  purpose,  abolished  all  distinction  betM^een  the  two 
classes  of  paper.  The  one  is  negotiable  as  well  as  the  other, 
and  the  same  incidents  attach  to  one  class  as  the  other.     This 
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statute  abolishes  many  of  the  common  law  distinctions  which 
affected  choses  in  a"tion.  At  common  law,  these  instruments 
were  not  assignable  so  as  to  pass  the  legal  title  to  the  instru- 
ment ;  but  this  statute  authorizes  it  to  be  done  precisely  as  by 
the  endorsement  of  a  bill  of  exchange.  It  also  permits  the 
common  law  presumption  of  a  consideration  for  the  instrument 
w^hich  a  seal  creates,  to  be  rebutted  and  overcome  by  averment 
and  proof  ;  and  we  are  at  a  loss  to  perceive  why  the  presumption 
that  all  the  makers  are  principals,  may  not  be  overcome  in  the 
same  manner.  The  statute  has  permitted  an  averment  against 
the  legal  implication  created  by  the  use  of  a  seal,  and  no  valid 
reason  has  been  urged,  and  none  occurs  to  us,  why  the  other 
inference,  that  all  of  the  makers,  in  the  absence  of  a  statement 
in  the  instrument  that  they  are  not,  may  not  be,  overcome  in 
the  same  manner  and  to  an  equal  extent,  where  the  note  is 
under  seal,  as  where  it  is  unsealed.  The  same  reasons  seem 
to  apply  with  equal  force. 

We  now  come  to  the  consideration  of  the  other  and  more 
important  question,  which  involves  the  merits  of  the  contro- 
versy. The  doctrineis  well  and  almost  uniformly  established, 
that,  in  equity,  the  mere  change  of  the  form  of  the  debt  does 
not,  as  between  the  parties  to  the  transaction,  change  the 
security ;  that  the  mortgage  is  the  incident,  and  follows  the 
debt  in  its  various  changes,  whether  by  renewal,  judgment  or 
otherwise.  When  the  new  note,  therefore,  was  executed  in 
this  case,  unless  there  had  been  an  agreement  to  that  effect,  it 
did  not  change  the  lien  of  the  debt  upon  the  land,  created  by 
the  mortgages,  especially  vs^hen  no  further  security  w^as  taken. 
The  parties  to  this  note  were  the  same  persons  who  had  exe- 
cuted the  original  notes,  except  Glimpsie.  So  far,  then,  from 
taking  further  security,  a  portion  of  that  already  held  was 
discharged.  Even  then,  if  taking  further  security  could  have 
operated  to  discharge  the  mortgages,  that  cannot  be  insisted 
upon  in  this  case.     The  new  note  was  given  to  the  creditor  in 


1S68.]  Rogers  v.  School  Tkustees.  433 

Opinion  of  the  Court. 

the  first  notes,  and  there  was,  in  tliat  respect,  no  sul)slantial 
change  in  the  transaction. 

These  mortgages  were  a  continuing  security  for  the  purchase 
money,  were  on  record,  and  notice  to  the  world,  until  they 
were  subsequently  satisfied  by  the  creditor,  without  the 
assent  of  the  sureties.  Any  person  dealing  with  the  land, 
and  seeing  these  mortgages,  would  have  been  led  to  make 
inquiries  whether  they  had  been  discharged  by  payment  or 
extinguishment  of  the  debts;  and  upon  such  inquiry  of  the 
persons  to  whom  they  pointed  for  information,  they  would  have 
learned  the  true  situation  of  the  transaction.  It  appears  that 
the  lands  embraced  in  the  mortgages  were  amply  sufticisnt  in 
value  to  have  more  than  discharged  the  indebtedness.  They 
were  also  the  first  and  superior  liens  on  the  land,  the  subse- 
quent creditors  having  procured  their  mortgages  subject  to 
this  incumbrance.  It  also  appears  that  Price,  the  principal  in 
the  new  note,  had  become  insolvent,  and  the  debt,  if  paid, 
would  have  to  be  by  the  other  parties  to  the  note.  That 
appellant  is,  therefore,  injured,  there  can  seem  to  be  no  doubt. 

Had  there  been  no  release  of  these  mortgages,  the  sureties, 
upon  paying  voluntarily,  or  being  compelled  to  pay  the  debt, 
would  have  been  subrogated  to  the  rights  of  the  creditor, 
and  could  have  enforced  the  lien  in  equity,  and  had  the 
money,  thus  paid,  refunded  to  them.  But  by  their  satisfac;- 
tion  and  the  release  of  the  lien,  other  innocent  parties  have 
acquired  rights  that  operate  to  cut  off  their  remedy  against  the 
land;  and  to  this  the  sureties  never  gave  their  assent,  nor  do 
we  see  that  they  have  ever  ratified  the  action  of  the  township 
treasurer.  In  this  they  have  been  deprived  of  important  rights. 

But  may  this  defense  be  interposed  in  an  action  at  law? 
We  have  repeatedly  held,  that  a  release  of  the  principal,  by  a 
valid  agreement  for  the  extension  of  time  for  payment,  without 
the  consent  of  the  surety,  operates  as  a  discharge,  and  ne 
may  avail  of  the  defense  in  an  action  at  law.  This  defense 
depends  upon  diflTerent  principles,  as  in  this  class  of  cases  the 
55 — 4:6th  III. 
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origiual  contract  is  not  changed  in  terms  between  any  of  the 
parties,  but  a  collateral  indemnity,  held  in  trust  by  the  credi- 
tor, and  upon  which  the  surety  has  a  right  to  rely,  has  been 
destroyed,  and  he  is  presumed  to  have  suffered  loss  by  the 
surrender  of  the  security.  The  creditor,  having  misapplied 
the  trust  fund,  and  acted  in  bad  faith  towards  the  surety,  must 
be  held  to  have  released  the  surety,  in  equity,  or,  rather,  to 
be  estopped  from  looking  to  him  for  payment,  by  reason  of 
liis  bad  faith  in  discharging  his  duty  to  the  trust  fund  held  for 
their  common  security. 

It  is  certainly  true,  that  where  a  pledge  of  real  or  personal 
property  has  been  given  by  the  principal  debtor,  to  secure  the 
debt,  such  securities  enter  into  and  form  part  of  the  elements 
of  the  transaction,  and  must  be  presumed  to  have  operated  as 
an  inducement  to  the  surety  to  incur  his  liability.  Such 
securities  are  regarded  by  him  as  a  means  of  safety,  and 
according  to  the  usual  course  of  business,  he  is  entitled  to 
rely  upon  them,  as  an  indemnity  against  ultimate  loss.  And 
for  the  same  reason,  that  a  creditor  may  not  prevent  the  surety 
from  resorting  to  recourse  upon  his  principal,  he  cannot  pre- 
vent him  from  protecting  himself  against  ultimate  loss  by 
looking  to  the  securities  which  have  been  pledged  for  the 
payment  of  the  debt.  The  surety  has  as  ample  a  right  to 
avail  himself  of  the  indemnity  such  securities  afford,  as  he 
has  to  resort  to  his  principal.  And  any  distruction  of  such 
collateral  securities  by  the  creditor,  must  be  held  as  releasing 
a  surety,  at  least  to  the  extent  of  their  value.  Copel  v.  Cutlery 
2  Simons  45T ;  Hayes  v.  Ward,  4  John.  Oh.  R.  123.  This 
seems  to  be  the  uniform  rule  in  equity. 

Under  the  more  stringent  and  technical  rules  of  the  ancient 
common  law,  it  was  held,  that  relief  could  only  be  had  in 
equity  to  discharge  a  surety.  But  under  the  tendency  of 
modern  decisions,  substance  is  more  regarded  than  mere  form, 
and  the  doctrine  seems  now  to  be  recognized,  that  whatever 
disclmrges  a  security  in  equity,  may  be  interposed  in  a  suit  at 
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law,  unless  there  be  sacli  a  complication  of  interests  as  would 
prevent  a  court  from  affording  adequate  relief.  And  although 
relief  may  be  had  in  both  courts,  the  chancelor  will  not  send 
a  case  to  a  court  of  law  to  seek  his  defense.  Samuel  v.  IIow- 
arth^  2  Mer.  287;  Mayhew  v.  Circ^t?^^,  2Swanst.  185;  Ilawk- 
shaw  V.  Parkins^  ib.  539  ;  Eyre  v.  Everett^  2  Euss.  382  ;  Mack- 
intosh V.  Wyattj  3  Hare  567;  Moore  v.  Bowmaker,  6  Taunt. 
379  ;  Mellville  v.  Glendenning,  7  Taunt.  126 ;  Philpot  v.  Bri- 
ant,  4:  Bing.  717.  And  we  can  see  no  reason  why  a  court  of 
law  is  not  as  competent  to  try  the  defense,  as  that  of  equity, 
and  no  practical  benefit  is  perceived  in  compelling  the  security 
to  resort  to  the  more  tedious  and  expensive  mode  of  trial  to 
obtain  a  discharge.  We  are  therefore  inclined  to  follow  these 
authorities,  and  permit  this  defense  to  be  made.  We  are 
therefore  of  the  opinion  that  appellant  has  established  a  com- 
plete defense,  on  his  part,  to  the  note,  and  that  the  court 
below  erred  in  rendering  judgment  against  him.  The  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Wood  et  al, 

V. 

William  Peice. 

1.  Bills  of  Exchange— o/  waiver  of  presentation  andnotlce^  by  drawer  of.  The 
general  rule  is,  that  the  holder  must  present  the  draft,  and  demand  payment,  In  a 
reasonable  time  after  it  is  drawn,  and  if  payment  is  refused,  due  notice  thereof, 
must  be  given  to  the  drawer,  of  such  refusal. 

2.  An  exception  to  this  rule,  is,  if  the  drawer  had  no  funds  of  the  description 
named  in  the  draft,  in  the  hands  of  his  drawee,  at  the  time  the  draft  was  drawn, 
or  at  the  maturity  of  the  draft,  if  a  time  draft,  presentatioa  and  notice  are  not 
necessary,  in  such  case,  to  make  the  drawer  liable. 
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3.  But  where  the  payee  of  a  draft,  drawn  by  the  cashier  of  a  bank,  receives 
the  same,  with  the  mutual  understanding,  that  if  he  could  not  use  it  in  discharg- 
ing a  certain  debt,  he  was  to  return  it,  and  receive  a  check  therefor,  and  the  payea 
did  so  return  it,  and  demand  a  check,  which  was  refused :  Held,  that  tlis  waa 
such  a  waiver  of  presentation  £is  would  make  the  drawer  liable,  without  notice  of 
demand  and  refusal. 

4.  New  tkials— o/  conflicting  testimony.  In  a  cause  tried  by  the  court,  with- 
out a  jury,  where  the  court  was  required  to  weigh  all  the  testimony,  which  was 
strongly  conflicting,  upon  the  material  points  at  issue,  as  much  force  and  effect 
should  be  given  to  the  finding  of  a  court,  as  to  the  verdict  of  a  jury. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon, 
Joseph  Sibley,  Judge,  presiding. 

The  material  facts  are  fully  stated  in  the  opinion. 

Messrs.  Wakren  &  Wheat  and  Mr.  A.  Wheat,  for  the  ap- 
pellants. 

Mr.  C.  Y.  Makcy  and  Mr.  O.  0.  Skinnek,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  to  the  Adams  Cir- 
cuit Court,  at  the  October  term,  1867,  by  William  Price, 
against  John  Wood  and  Joshua  S.  Wood,  partners  in  the  busi- 
ness of  banking,  under  the  firm  name  of  John  Wood  &  Co., 
at  Quincy,  to  recover  the  amount  of  three  drafts,  drawn  by 
the  defendants,  in  favor  of  the  plaintiff,  on  Hoffman  & 
Gelpcke,  of  Chicago,  bearing  date  May  7,  1861. 

The  declaration  counted  on  the  drafts,  and  contained  the 
common  money  counts. 

The  defendants  pleaded  non-assumpsit  to  the  whole  decla- 
ration, and  various  special  pleas  to  the  special  counts  of  the 
declaration,  to  which  there  was  a  demurrer  by  the  plaintiff,  and 
sustained  by  the  court.  There  was  also  a  plea  of  set-off,  and 
the  usual  replication  thereto,  and  issue  thereon.     An  issue 
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was  made  up  on  the  plea  of  non-assumpsit,  a  jury  waived,  and 
the  cause  tried  by  the  court,  the  plaintifi'  having  non  prosed 
his  special  counts. 

The  court  found  for  the  plaintiff  on  the  common  counts,  and 
assessed  the  damages  at  three  thousand  two  hundred  and  sixty- 
six  dollars  and  twenty-five  cents,  for  which,  having  overruled 
a  motion  for  a  new  trial,  the  court  entered  judgment. 

To  reverse  this  judgment,  the  record  is  brought  here  by 
appeal,  and  various  errors  assigned  thereon. 

There  is  no  question  made  upon  the  pleadings,  nor  is 
there  any  question  of  law  presented  by  this  record,  as  we 
view  the  case.  The  sole  question  is,  did  the  evidence  justify 
the  finding  of  the  court  ? 

The  drafts  were  never  presented  by  the  holder  for  payment. 
Ordinarily,  this  would  be  such  laches  as  to  discharge  the  draw- 
ers. The  general  rule,  in  respect  to  paper  of  this  kind,  is  con- 
ceded to  be,'  that  the  holder  must  present  it,  and  demand  pay- 
ment in  a  reasonable  time  after  it  is  drawn,  and  if  payment  is 
refused,  due  notice  thereof  must  be  given  to  the  drawer,  of  such 
refusal. 

An  exception  to  this  rule  is,  when  the  drawer,  at  the  time 
of  drawing,  or  at  the  maturity  of  the  bill,  if  a  time  bill,  had 
no  funds  of  the  description  specified  in  the  bill,  in  the  hands 
of  the  drawee. 

The  bills  in  question  were  drawn  for  current  funds  which 
this  court  has  said  signified  cash,  or  paper  money  equivalent 
thereto.  Swift  et  al.  v.  WJiitney  et  al.,  20  111.,  144;  Ga- 
lena Lis.  Co.  V.  Kupfer,  28  ib.  335 ;  Marc  v.  Kupfer,  34  ib.  292. 
.  It  was  claimed  by  the  plaintiff  on  the  trial,  that  he  took  the 
bills  with  the  express  understanding  that  he  was  to  use  them 
in  discharging  an  indebtedness  against  him,  if  he  could,  and 
if  he  could  not  so  use  them,  he  was  to  return  them  to  the 
defendants,  and  receive  their  checks  for  the  amount ;  that  he 
was  unable  to  make  the  designed  use  of  them,  and  offered  to 
return  them  to  the  defendants.      He  also  claimed  that  at  the 
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time  the  bills  were  drawn,  and  after,  the  defendants  had  no 
funds  in  the  hands  of  the  drawees,  of  the  character  specified 
in  the  bills,  and  he  further  claimed,  that  after  the  drawees 
became  insolvent,  the  defendants,  knowing  that  fact,  and  know- 
ing, also,  that  the  bills  had  not  been  presented,  expressly  prom- 
ised to  pay  the  bills. 

These  were  the  important  facts  before  the  judge  for  his  de- 
termination. 

The  plaintiff  swore  positively  that  he  purchased  the  bills 
upon  the  express  condition,  assented  to  by  Hoffman,  the  cash- 
ier of  the  defendants,  with  whom  the  business  was  transacted, 
that  if  he  could  not  use  the  bills,  to  pay  an  eastern  indebted- 
ness, they  should  be  returned,  and  taken  up  by  the  defendants, 
and  that  as  soon  as  he  was  advised  he  could  not  so  use  the 
bills,  he  notified  Hoffman  thereof,  and  offered  to  return  the 
bills. 

Hoffman,  sworn  as  a  witness  for  the  defendants,  denied  that 
the  bills  were  taken  conditionally,  and  that  the  testimony,  on 
the  other  points,  was  also  conflicting. 

The  judge,  sitting  as  a  jury,  was  required  to  weigh  all  the 
testimony,  and,  in  our  opinion  could  have  found  either  way, 
without  impeachment  of  his  sagacity.  As  the  judge  found  for 
the  plaintiff,  we  must  presume  he  found  on  the  first  issue 
made,  that  a"  presentation  had  been  waived  by  the  defendants, 
and  his  finding  thereon,  under  such  a  conflict  of  testimony, 
should  not  be  disturbed  in  an  appellate  court. 

If  the  fact  was,  that  the  judge  found  no  demand  was  neces- 
sary, independent  of  the  alleged  waiver,  that  fact  should  have 
been  made  to  appear  in  the  record.  We  cannot  presume  the 
judge  so  found,  and  on  such  presumption,  reverse  the  judg- 
ment. 

As  much  force  and  effect  should  be  given  to  the  finding 
of  a  court,  as  to  the  verdict  of  a  jury.  Such  is  the  doctrine  of 
this  court,  as  uniformly  held.  French  v.  Lowry^  19  111.  158 ; 
Amis  V.  Bonore  et  al.,  24  ib.,  122;  Fastman  v.  Broion,  32  ib.,57. 
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The  court,  then,  having  found  the  first  point  for  the  plaintiff, 
the  other  points  become  unimportant,  for  a  waiver  of  presenta- 
tion being  established,  it  was  immaterial  whether  the  defend- 
ants had  funds  in  the  hands  of  the  drawees  or  not,  and  equally 
immaterial,  that  thej  afterward  promised  to  pay  the  amount 
of  the  bills. 

There  being  no  error  of  law  discernable  in  the  record,  this 
court  will  not  interfere  with  the  finding  of  the  circuit  court  on 
the  facts,  especially  where  there  was  such  conflicting  testi- 
mony. Had  the  court  found  for  the  defendants,  on  these  facts, ' 
we  could  not  have  reversed  the  judgment.  The  circuit  judge 
was  in  a  more  favorable  position  to  weigh  the  evidence  than 
we  can  be,  and  his  finding  not  being  against  the  great  prepon- 
derance of  the  evidence,  it  must  stand.  The  judgment  is 
affirmed. 

JudgmMit  affirmed. 


John  Wood  et  al, 

V, 

William  Price. 

L  MiSTAKB  —  correction  thereof  in  chaneery.  A  court  of  chancery  will  not  Inter- 
pose to  reform  an  Instrument  upon  the  simple  fact  that  there  was  an  understand- 
Uig  between  the  parties  of  a  character  materially  different  from  that  deliberately 
and  knowingly  expressed  in  the  terms  of  the  instrument  itself,  under  a  mis-appre- 
hension of  its  legal  effect,  where  it  does  "not  appear  tliat  the  mistake  occurred  In 
the  use  of  terms  which  the  parties  did  not  Intend  to  employ  in  expiessing  their 
contract. 

2.  Parol  evidence— fo  change  a  mistake  i7i  a  contract.  The  negotiations  and 
conversations  had  between  parties  to  a  contract,  prior  to  its  execution,  cannot  be 
heard  to  change  Its  character. 
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Appeal  from  the  Circuit  Court  of  Adams  county  ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Wakren  &  Wheat  and  Mr.  A.  Wheat,  for  the 

appellants. 

Mr.  C.  Y.  Marcy  and  Mr.  O.  C.  Skinner,  for  the  appellee, 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity  to  enjoin  the  foregoing  action,  on 
the  allegation  that,  by  error  and  inadvertence,  the  three  bills 
of  exchange,  which  are  the  foundation  thereof,  drawn  on  the 
7th  of  May,  1861,  did  not  designate  the  particular  kind  of 
funds,  bank  notes  and  bank,  bills  in  which  they  were  to  have 
been  paid  by  the  terms  of  the  agreement  between  the  parties ; 
but  on  the  contrary,  two  of  the  drafts  call  for,  and  are,  by  the 
terms  of  the  bills,  expressly  made  paj'able  in  current  funds, 
and  the  other  in  currency,  when,  iii  truth  and  in  fact,  the  bills 
were  respectively  to  have  been  paid  and  payable  in  bank 
notes,  or  bills  of  Illinois  banks,  then  at  a  discount,  as  compared 
with  coin,  of  ten  cents,  or  thereabouts,  on  the  dollar. 

The  prayer  of  the  bill  was  for  an  injunction,  and  that  the 
bills  of  exchange  might  be  corrected,  so  as  truly  to  express 
the  kind  of  funds  in  which  they  were  to  have  been  paid  by 
the  terms  of  the  agreement,  and  that  they  be  so  corrected  as 
to  be  made  payable  in  Illinois  bank  bills,  instead  of  being 
payable  in  currency  or  current  funds. 

The  circuit  court  refused  the  injunction,  and,  on  its  own 
motion,  dismissed  the  bill,  decreeing  costs  against  the  com- 
plainants. 

To  reverse  this  decree,  the  complainants  have  appealed  to 
this  court. 
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The  caije  is  to  be  considered  on  the  allegations  of  the  bill, 
and  if  they  disclose  no  equity,  the  court  decided  correctly  ia 
dismissing  the  bill. 

We  do  not  perceive  any  specific  allegation  of  a  mistake  ia 
fact,  in  drawing  these  bills. 

It  does  not  appear  from  any  part  of  the  bill,  that  the  mis- 
take occurred  in  the  use  of  the  terms  which  the  parties  did  not 
intend  to  employ  in  expressing  their  contract.  Nothing  of 
the  kind.  The  terms  used  were  deliberately  and  knowingly 
used,  and,  if  under  a  misapprehension  of  their  legal  efl'ect, 
there  can  be  no  relief,  and  no  reformation  of  the  contract. 

What  negotiations  and  conversations  may  have  occurred 
prior  to  drawing  the  bills,  cannot  be  now  heard,  to  change  the 
character  of  the  bills.  The  writings  themselves  now  furnish 
the  only  evidence  of  the  conti'act  between  the  parties,  and  in 
the  absence  of  fraud  or  mistake,  must  prevail. 

Decree  affirmed. 


Nathan  T.  Fitch 

V. 

Feanklin   Priest. 

1.  Contract— co7istrucMon  o/— Where  one  party  agrees  with  aDother  to  take  all 
the  grain  the  latter  may  receive  at  a  certain  place,  upon  rates  of  commission 
agreed  between  the  parties,  and  agrees  to  supply  and  lieep  supplied  the  lat- 
ter with  money,  with  which  to  pay  for  said  grain,  without  delay,  expense  or 
Inconvenience  to  him,  who  shall  in  no  case  be  requii-ed  to  advance  the  money 
himself— a  proper  construction  of  such  contract  would  not  require  the  other 
party  to  keep  money  In  the  hands  of  the  latter  at  all  times,  but  would  beuuffl- 
cient  if  he  supplied  the  money  as  It  was  needed  for  the  purchase  of  the  grain; 
but  such  party  would  not  be  in  default  upon  his  contract,  until  he  had  been 
specially  notified  that  money  was  needed,  or  that  he  had  been  requested  to  send 
It  and  had  failed  to  do  so. 

56— 4frrn  ii.r.. 
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"Writ  of  Error  to  the  Circuit  Court  of  Macon  county  ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Fitch  against 
Priest,  to  recover  damages  for  a  breach  of  contract,  which  is 
as  follows,  to-wit : 

Memorandum  of  agreement  made  this  twenty-sixth  day 
of  JSTovember,  A.  D.  1866,  by  and  between  Franklin  Priest, 
of  the  city  of  Decatur  and  State  of  Illinois,  of  the  one  part, 
and  Nathan  T.  Fitch,  of  the  same  place,  of  the  other  part, 
witnesseth,  that  the  said  Fitch  agrees  to  buy,  handle  and  ship 
grain  at  Forsyth  Station,  on  the  Illinois  Central  Raih'oad,  for 
and  on  account  of  said  Priest,  at  the  rates  and  on  the  terms 
mentioned  in  the  schedule  hereto  annexed,  which  said  sched- 
ule is  hereby  declared  and  agreed  to  form  part  and  parcel  of 
this  agreement.  And  the  said  Priest  promises  and  agrees,  in 
consideration  of  the  promises  and  of  the  agreements  on  the 
part  of  said  Fitch,  to  be  observed  and  performed,  to  take  all  the 
grain  received  by  said  Fitch  at  said  station,  during  the  life  of 
this  contract,  and  to  supply  and  keep  supplied  the  said  Fitch 
with  money  with  which  to  pay  for  said  grain,  without  any 
delay,  expense  or  inconvenience  to  said  Fitch,  who  shall  in  no 
case  be  required  to  advance  any  money  himself  in  buying  or 
paying  for  grain.  Said  Priest  further  agrees  not  to  buy  grain 
either  directly  or  indirectly,  at  said  station,  and  to  furnish  all 
gunnies  (re-sowed)  and  twine  that  may  be  required  in  sacking 
corn,  without  unnecessary  delay.  And  the  said  Fitch  promises 
and  agrees  that  he  will  buy  grain  for  no  other  person,  nor  buy 
same  on  his  own  account  during  the  life  of  this  contract,  but 
that  he  will  use  his  best  judgment,  care  and  diligence  in  the 
interests  of  said  Priest,  and  in  no  case  is  to  pay  or  contract  to 
pay  for  grain  more  than  the  market  price  in  Decatur  at  the 
time  of  such  payment  or  contract.  It  is  understood  and 
agreed  that  the  scale  weights  of  grain  as  bought  and  paid  for 
shall  be  conclusive  between  both  parties,  and  that  in  case  of 
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shrinkage  or  shortage,  said  Priest  is  to  bear  the  loss,  and  to 
have  benefit  of  any  overplus.  This  agreement  to  continue 
in  force  until  the  first  day  of  June,  A.  D.  1867.  And  to  the 
due  and  faithful  performance  of  this  agreement,  each  of  said 
parties  binds  himself,  his  executors,  administrators  and  assigns, 
unto  the  other,  his  executors  administrators  and  assigns,  in  the 
sum  of  five  thousand  dollars,  as  fixed,  settled  and  liquidated 
damages  for  any  loss  that  may  be  sustained  in  consequence 
of  the  failure  or  neglect  of  the  other  party  to  perform  and 
observe  the  agreements  and  stipulations  or  any  or  eitlier  of 
them,  to  be  by  him  observed  or  performed.  It  is  understood 
that  if  additional  crib  room  should  be  required  for  storing 
corn,  said  Priest  is  to  furnish  the  material,  and  said  Fitch  to 
build  same,  when  the  property  in  same  shall  be  in  each  in 
proportion  to  their  respective  interests  therein.  Executed  in 
duplicate,  the  day  and  year  first  above  written. 

(Signed)  N.  T.  Fitch, 

F.  Priest. 

Schedule,  hereinbefore  referred  to  and  showing  rates  of 
commission  to  be  paid  by  said  Priest  to  said  Fitch  for  services 
as  agent  same,  to-wit:  For  buying,  weighing,  and  load- 
ing directly  into  cars,  five  cents  per  bushel ;  for  same  service 
when  corn  has  to  first  be  delivered  into  crib,  six  cents  per 
bushel ;  for  buying,  shelling  and  loading  corn  in  bulk,  seven 
cents:  for  buying,  shelling,  sacking  and  loading,  eight  cents 
per  bushel, 

(Signed.)  K  T.  Fitch, 

F.  Priest. 

On  the  trial  in  the  court  below,  the  breach  alleged  was  the 
failure  to  furnish  the  money  as  provided  by  the  terms  of  the 
contract.  The  defendant  demurred  to  the  declaration,  and 
the  demurrer  was  sustained,  whereupon  the  plaintiff  brings 
the  cause  to  this  court,  and  assigns  for  error,  the  sustaining 
the  demurrer  and  the  judgment  for  costs. 
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Messrs.  Bunn,  Lake  &  Smith,  for  the  plaintiff  in  error. 

Messrs.  Nelson  &  Roby,  for  tlie  defendant  in  error. 

Mr.  Justice  Lawkencb  delivered  the  opinion  of  the  Court : 

It  is  contended  in  this  case,  bj  the  counsel  for  Fitch,  that 
Priest  was  bound  by  the  contract  to  furnish  money  in  advance 
for  the  purchase  of  such  grain  as  Fitch  might  desire  to  buy. 
We  understand  the  counsel  for  Priest  to  deny  this,  and  to 
insist  that  he  was  bound  to  provide  money  only  to  pay  for 
grain  for  which  Fitch  had  already  contracted.  By  the  express 
terms  of  the  contract  Priest  was  to  "supply  and  keep  sup- 
plied the  said  Fitch  with  money,"  and  it  was  provided  the 
latter  "  shall  in  no  case  be  ]'equired  to  advance  any  money 
himself,"  We  think  it  clear  Priest  was  to  furnish  the  money 
in  advance  of  either  purchases  or  contracts,  but  we  are  also 
of  opinion  he  was  in  no  default  until  he  had  been  specially 
notified  that  money  was  needed  under  the  contract,  or 
requested  to  send  it,  and  had  failed  to  do  so.  The  contract 
can  not  be  construed  as  requiring  that  Priest  should  constantly 
keep  money  in  the  hands  of  Fitch,  but  only  that  he  should 
keep  him  supplied  with  whatever  might  be  needed  to  pur- 
chase grain  in  pursuance  of  the  object  of  the  contract,  and 
Priest  could  only  know  this  as  he  might  be  notified  by  Fitch. 
Counsel  have  only  argued  the  construction  of  the  contract. 
They  make  no  objection  to  the  technical  sufficiency  of  the 
declaration,  either  as  to  the  averment  of  notice  to  Price,  or  in 
any  other  respect,  and  accepting  the  averment  of  notice  as 
sufficient,  we  must  hold  the  declaration  to  show  a  good  ground 
of  action,  and  the  demurrer  improperly  sustained.  The  judg- 
ment is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Illinois  Central  Kailroad  Company 

V. 

Catharine  Grable  et  al, 

1.  Parties— of  the  joinder  of  hxtshand  and  wife.  When  an  Injury  is  done  to  the 
freehold  of  a  married»woraan,  as  In  the  erection  of  a  nuisance  adjacent  tliereto, 
and  the  married  woman  acquired  the  title  to  the  premises  prior  to  the  passage  of 
the  act  of  February,  1861,  and  the  land  was  in  the  joint  occupancy  of  the  hus- 
band and  wife,  then,  in  an  action  on  the  case  for  such  injury,  the  husband  and 
wife  must  join. 

2.  Or,  if  the  wife  acquired  the  title  to  the  premises  after  the  passage  of  the 
law  of  February,  1861,  and  such  premises  were  in  the  joint  occupancy  of  the 
husband  and  wife,  and  their  joint  rights  were  invaded,  then  also,  they  may  join 
In  an  action  on  the  case  for  such  injury. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Robinson  &  K!napp,  for  the  plaintiff  in  error. 

Messrs.  Coler  &  Smith,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  there  was  a  misjoinder  of  plaintiffs  in  this 
suit.  The  declaration  contains  the  averment  that  Catharine 
Grable  was  the  owner  of  the  land,  with  the  dwelling  house 
thereon,  used  and  occupied  by  herself  and  husband  with  their 
family,  as  their  residence.  That  plaintiff  in  error,  intending 
to  injure,  prejudice  and  aggrieve  them  and  their  family,  in  the 
enjoyment  of  the  premises  and  dwelling  of  the  said  Catharine, 
did  wrongfully  build  and  maintain  a  cattle  pen  upon  the  land 
of  plaintiff  in  error,  near  to  the  land  of  defendants  in  error, 
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and  permitted  large  numbers  of  cattle,  hogs,  sheep,  etc.,  to 
die  and  remain  unburied  in  and  about  the  cattle  pen,  and  to 
rot,  decompose,  and  to  produce  stenches  and  offensive  smells, 
which  entered  into  the  dwelling  of  defendant  in  error,  and 
rendered  the  same  unwholesome  and  uninhabitable. 

Plaintiff  in  error  insists,  that  because  it  is  averred  that 
the  premises  were  owned  bj  the  wife,  she  should  alone  sue 
for  any  injury  to  the  freehold  or  its  enjoyment.  That  under 
the  act  of  February,  1861,  she  is  entitled  to  sue  for  and  recover 
her  property,  or  for  any  injury  it  may  sustain,  without  join- 
ing with  her  husband.  And  inasmuch  as  she  may  sue  alone, 
that  it  is  error  to  join  the  husband  in  the  action.  That  it 
appearing  from  the  averments  in  the  declaration,  that  she  was 
the  owner  of  the  premises,  the  misjoinder  was  the  subject  of 
demurrer,  which  should  have  been  sustained. 

It  does  not  appear  whether  the  wife  acquired  the  property 
before  or  after  the  passage  of  that  law.  If  before,  then  by 
the  marriage  relation,  the  husband  became  entitled  to  its  pos- 
session during  the  marriage,  and  if  a  child  were  born  of  the 
marriage,  then  of  an  estate  for  life  by  the  curtesy,  and  the 
passage  of  that  law  could  not  divest  him  of  that  right.  It 
was  such  an  estate  vested  in  him  as  could  not  be  transferred 
or  obliterated  by  legislative  enactment,  and  he  was  entitled  to 
employ  legal  means  for  its  protection. 

But  even  if  it  had  appeared  that  the  wife  acquired  the  title 
to  the  land  after  the  passage  of  the  law,  still,  if  the  possession 
and  occupancy  by  the  husband  and  wife  were  joint,  and  their 
joint  rights  were  invaded,  no  reason  is  perceived  why  they 
might  not  sue  jointly  tor  the  recovery  of  damages,  for  the 
joint  injury.  Where  the  husband  and  wife  are  in  the  joint 
occupancy  of  the  wife's  land,  it  is  legal  and  as  rightful  as  any 
other  joint  occupancy.  He  is  there  by  right,  and  when  his 
rightful  possession  is  invaded,  or  it  is  rendered  less  valuable, 
he  has  the  right  to  be  compensated  for  the  injury ;  and  it  can- 
not affect  the  right  by  showing  that  he  is  jointly  possessed 
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with  another.  In  this,  the  act  of  1861,  has  not  changed  the 
law  so  as  to  require  a  recovery  to  be  had  in  the  name  of  tlie 
wife,  for  injuries  he  has  sustained.  He  and  his  wife  had  the 
unquestioned  legal  right  to  reside  together,  even  upon  her 
land.  And  he  had  the  legal  right  to  reside  there  unmolested, 
and  free  from  annoj'^ance  by  the  nuisances  created  by  plaintiff 
in  error. 

Being  legally  on  the  premises,  he  had  the  right,  whether 
as  tenant  or  owner,  or  simply  in  joint  possession  with  his  wife, 
to  recover  damages  for  injuries  to  the  enjoyment  of  the  posses- 
sion. The  nuisances  complained  of  were  a  joint  injury  to 
the  husband  and  wife,  and  they,  therefore,  had  the  undoubted 
right  to  sue  and  recover  jointly.  It  will  be  perceived  that  the 
question  is  presented,  whether  the  wife  must  sue  alone  for 
an  injury  to  her  separate  real  property  in  her  sole  possession, 
or  must  join  with  her  husband,  hence  we  have  not  discussed 
that  question,  and  on  it  we  express  no  opinion.  The  judgment 
of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Levin  T.  Palmer  et  al» 

V, 

The  Boaed  of  Supervisors  of  Vermilion  County  et  aL 

1.  Dissolution  or  injunction— osgessment  of  damages  under  the  law  of  186L 
Where,  upon  bill  filed  for  an  injunction,  a  temporary  restraining  order  is  granted 
until  a  formal  application  for  an  Injunction  can  be  made,  and  on  such  formal 
application  being  made  the  injunction  Is  denied,  there  can  be  no  assessment  of 
damages  under  the  law  of  1S61,  the  restraining  order  not  requiring  the  action 
of  a  court  to  dissolve  it. 
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Appeal  from  the  Circuit  Court  of  Vermilion  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  a  petition  filed  by  tax  payers  and  residents  of  the 
town  of  Danville,  in  Yermilion  county,  to  restrain  the  Board 
of  Supervisors  of  Yermilion  count}'^  from  levying  a  tax  for 
the  construction  of  a  bridge  over  the  north  fork  of  Yermil- 
ion river,  and  the  commissioners  of  highways  of  the  town 
of  Danville,  from  letting  the  contract  for  the  same,  alleging 
in  their  petition  that  the  erection  and  construction  of  said 
bridge  at  the  place  intended,  was  of  but  little  and  partial  bene- 
fit to  the  people,  and  that  the  expense  of  building  would  add 
to  and  greatly  increase  the  bnrden  of  taxation  imposed  upon 
the  inhabitants  and  property  of  said  town,  find  puaying  that  a 
temporary  injunction  be  issued,  to  operate  until  a  hearing  of 
the  motion  for  said  restraining  order  could  be  heard.  On 
this  petition  the  following  order  was  indorsed  : 

"  Let  a  temporary  injunction  issue  in  this  case,  restraining 
said  defendants,  as  prayed  for,  until  the  application  can  be 
heard  by  me,  on  the  eleventh  day  of  the  present  month,  after 
the  defendants  shall  have  been  notified  of  the  intention  of 
complainants  to  apply  for  such  injunction — complainants  to 
give  bond,  &c.,  2d  June,  1866. 

O.  L.  DAYIS, 

Judge  '•11th  Qircuit?'' 

On  the  hearing,  the  application  for  injunction  was  denied. 
The  only  question  presented  to  this  court  upon  this  record,  is 
as  to  the  assessment  of  damages  under  the  law  of  186 1. 

Mr.  E.  S.  Terry,  for  the  appellants. 

Messrs.  Haines  &  Story,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

As  the  main  purpose  of  the  bill  filed  in  this  cause  has  been 
effected  by  the  decision  of  this  court,  in  the  case  of  The  People. 
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ex  relatione  Stine  v.  The  Board  of  Sujtervism's  of  Y^rmilioi% 
County^  decided  at  this  term,*  the  mandamus  to  compel  them 
to  levy  a  tax  to  build  the  bridge  in  question  being  refused,  we 
suppose  the  only  question  upon  which  the  parties  desire  a 
decision  on  this  bill,  is  in  regard  to  the  damages. 

The  bill  was  filed  by  Levin  T.  Palmer,  and  other  residents 
and  tax  payers  of  the  town  of  Danville,  and  owners  of  real 
and  personal  property  in  that  town,  subject  to  taxation,  to 
enjoin  the  board  of  supervisors  from  levying  a  tax  for  the 
construction  of  a  bridge  over  the  Yermilion  river,  and  to 
enjoin  the  highway  commissioners  of  that  town  from  letting 
out  the  contract  for  constructing  the  same,  and  if  let,  to 
restrain  the  contractor  from  constructing  it.  The  bill  prayed 
a  temporary  injunction  only,  to  operate  until  a  hearing  of  the 
motion  for  the  restraining  order  eouhl  be  had.  On  this  bill, 
the  circuit  judge  entered  this  order :  "  Let  a  temporary  injunc- 
tion issue  in  this  case,  restraining  said  defendants,  as  prayed  for, 
until  the  application  can  be  heard  by  me  on  the  eleventh  day 
of  the  present  month,  after  the  defendants  shall  have  been 
notified  of  the  intention  of  complainants  to  apply  for  such 
injunction,  complainants  to  give  bond,  etc.     2d  June,  1866." 

On  the  11th  of  June  a  formal  application  for  an  injunction 
was  made,  after  notice  to  the  defendants,  and  on  the  12th,  tbe 
judge  at  chambers  ordered  that  the  temporary  injunction  be 
dissolved,  and  denied  the  injunction  prayed  for,  and  that 
complainants  pay  the  costs.  At  the  same  time,  the  defendants 
moved  the  court  to  assess  the  damages  sustained  by  them  hj 
reason  of  the  injunction,  which  motion  was  continued  to  the 
next  term  of  court. 

On  the  20th  September,  1866,  defendants  filed  their  sug- 
gestion of  damages,  which  was  in  the  employment  of  counsel 
to  defend  the  suit,  and  the  court  assessed  to  the  commissioners 

*To  be  reported  in  47th  Illinois. 
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of  highways  the  sum  of  two  hundred  dollars  for  damages  by 
them  Rustainedj  and  that  they  have  execution  therefor. 

It  is  to  reverse  this  order  this  appeal  is  brought. 

This  does  not  seem  to  be  a  case  for  damages,  as  contempla- 
ted in  the  act  of  1861,  in  relation  to  damages  in  cases  of 
injunction.  ^  No  injunction  was  granted,  in  the  first  instance, 
which  required  the  action  of  the  court  to  dissolve.  The 
restraining  order  expired  by  its  own  limitation  in  nine  days, 
and  then  the  formal  application  for  an  injunction  was  denied. 
If  the  first  order  was  an  injunction,  the  judge  could  make  no 
order  dissolving  it  in  vacation. 

We  can.  see  no  ground  for  allowing  the  damages,  as  no  liti- 
gation was  provoked  by  the  first  order,  and  the  employment 
of  counsel  was  wholly  unnecessary. 

The  decree  allowing  damages  is  reversed. 

Decree  reversed. 


St.  Louis,  Jacksonville  and  Chicago  R.  R.  Compaht 
John  C.  Hamilton. 

Pleading — of  the  declaraiion.    In  this  case  the  declaration  contained  all  the 
allegations,  the  absence  of  which  are  assigned  as  ground  for  demurrer. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

This  was  an  action,  brought  by  Hamilton  against  the  St. 
Louis,  Jacksonville  and  Chicago  Railroad  Company,  to  recover 
damages  for  killing  a  cow.  The  declaration  was  demurred  to, 
on  the  ground  that  it  did   not   contain   certain   allegationa 
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The  court  below  decided  that  the  declaration  did  contain 
those  allegations  in  substance,  and  the  demurrer  was  over- 
ruled. The  case  is  brought  to  this  court,  and  it  is  assigned 
for  error,  the  overruling  the  demurrer  and  judgment  for  the 
plaintiff  below. 

Messrs.  Kktcham  &  Atkins  for  the  appellant. 

Messrs.  Mobkison  &  Epleb  for  the  appellee. 

Per  Cukiam  :  This  was  an  action  against  a  railway  com- 
pany, to  recover  damages  for  killing  a  cow,  and  comes  before 
us  on  a  demurrer  to  the  declaration.  On  examination  we  find 
that  the  declaration  does  in  fact  contain  all  the  allegations, 
the  absence  of  which  is  assigned  as  a  ground  for  demurrer. 

Judgment  affirmed. 


Abel  M.  Smith 

V, 

Charles  Doyle, 

L  MORTOAOB— v^hat  congtitutes.  Where  the  land  of  a  debtor  has  been  sold  under 
execution,  and  he  Is  unable  to  redeem  from  the  sale,  and  he  confesses  judgment 
in  favor  of  another  creditor,  upon  a  prior  existing  indebtedness,  and  afterward* 
executes  a  mortgage  upon  the  same  premises  to  such  Judgment  creditor,  with 
the  express  understanding  that  the  latter  should  redeem  from  such  sale,  and  give 
the  debtor  one  year  to  pay  the  original  debt,  redemption  money,  Interests,  and  all 
costs,  whereupon  he  was  to  surrender  to  him  the  premises  so  mortgaged,  and  sold, 
free  from  such  incumbrance,  and  such  judgment  creditor  did  so  redeem  from 
Buch  sale,  and  received  a  sheriff's  deed  to  the  premises  ;  and  at  the  further  solici- 
tation of  the  Judgment  creditor,  such  debtor  did  afterward  execute  to  him  a 
deed    to  these   premises,  in  which  homestead  and  dower  are   relinquished  to 
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further  secure  the  loan,  as  the  debtor  understood  it :  Held,  that  the  transaction 
should  be  treated  as  a  loan,  and  the  mortgage  and  deed  subsequently  given  as  a 
security  for  the  money  so  advanced,  rather  than  a  sale,  and  that  the  debtor  had 
a  right  to  redeem,  although  he  had  yielded  peaceable  possession  of  the  premises* 
under  the  belief  that  he  had  no  legal  remedy. 

Weit  of  Ekeok  to  the  Circuit  Court  of  Scott  county ;  the 
Hon.  Chakles  D.  Hodges,  Judge,  presiding. 

The  opinion  fully  states  the  facts. 

Mr.  Murray  MoConnel  and  Mr.  John  G.  Henderson,  for 
the  plaintiff  in  error. 

Messrs.  Morrison  &  Epler,  for  the  defendant  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  Abel  M.  Smith,  in 
the  Scott  Circuit  Court,  against  Charles  Doyle,  to  redeem  cer- 
tain premises  from  a  mortgage.  It  appears  that  complainant, 
in  the  spring  of  1861,  was  the  owner  of  a  house  and  lot  in 
the  town  of  Naples.  That  at  the  spring  term,  McEvers, 
Springer  &  Co.,  recovered  a  judgment  in  the  Scott  Circuit 
Court  against  complainant ;  that  the  premises  were  sold  under 
the  judgment,  but  he  still  had  a  homestead  right,  and  the 
right  to  redeem  from  the  sale. 

It  is  admitted  that  plaintiff  in  error  was  indebted  to  defend- 
ant in  error,  and  it  appears  that  he  gave  to  him  a  mortgage 
and  note  to  secure  the  debt,  and  subsequently,  by  some  new 
arrangement,  a  power  of  attorney  to  confess  a  judgment. 
That  a  judgment  was  confessed  on  the  29th  of  April,  1862, 
for  $302  93  on  the  note,  and  on  the  second  day  of  May,  fol- 
lowing, plaintiff  in  error  and  his  wife  executed  a  deed  to  the 
premises  in  which  homestead  and  dower  were  relinquished. 
It  appears  that  defendant  in  error  sued  out  execution  on  his 
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judgment,  and  had  it  levied  upon  the  premises,  and  he 
redeemed  them  from  the  sale  by  McEvers,  Springer  &  Co., 
and  at  the  sale  under  his  execution  bid  the  amount  required 
to  redeem,  and  became  the  purchaser,  and  received  a  deed  at 
the  time  from  the  sheriff. 

Plaintiff  in  error  insisted  that  defendant  in  error  agreed  to 
loan  him  the  money  necessary  to  redeem,  and  that  the  judg- 
ment was  confessed  to  enable  him  to  redeem  through  defen- 
dant in  error,  as  the  year  had  expired  within  which  plaintiff 
in  error  could  avail  of  that  right,  and  that  he  was  to  have  one 
year  in  which  to  pay  the  money  and  have  the  property.  He 
also  insists  that  the  mortgage  has  never  been  foreclosed,  and 
the  premises  are  subject  to  redemption.  Defendant  denies 
that  he  redeemed  tlie  pro])erty  for  plaintiff  in  error,  or  agreed 
to  loan  him  the  money  for  that  purpose,  but  insists  that  the 
judgment  was  confessed  and  the  deed  was  made  to  enable 
him  to  secure  his  debt.  And  that  peaceable  possession  of  the 
property  was  surrendered  to  him  under  his  deed.  It  appears 
that  the  property  was  worth  from  one  to  two  thousand  dollars. 

There  were  several  witnesses  who  testified  in  the  case,  and 
there  is  some  conflict.  Fooshee  swears  that  defendant  in  error 
stated  he  was  willing  to  give  the  property  back  if  plaintiff  in 
error  would  pay  him  his  money.  That  this  occurred  after 
possession  of  the  property  was  surrendered  to  defendant  in 
error.  Plaintiff  in  error  states  that  a  contract  was  made  to 
redeem  ;  that  defendant,  by  the  arrangement,  was  to  redeem 
and  wait  one  year  for  his  money  ;  that  the  redemption  money 
was  to  be  an  additional  loan.  That  this  agreement  was  prior 
to  April  2S,  1862  ;  that  he  knew  nothing  of  the  sheriff's  deed 
to  the  defendant  in  error,  who  never  spoke  of  it ;  that  he  placed 
confidence  in  him  because  he  professed  to  be  a  friend.  That 
be  surrendered  possession  because  he  believed  he  had  no 
remedy,  and  was  too  poor  to  litigate. 

Newick  testified  that  plaintiff"  in  error  offered  to  redeem  in 
June,  1863,  but  defendant  in   error   refused    to  receive  the 
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money.  That  plaintiff  in  error  offered  to  get  gold  for  the 
purpose,  but  he  still  declined.  Shaner  states  that  defen- 
dant in  error  said,  immediately  after  the  judgment  was  con- 
fessed, that  he  had  secured  his  claim  against  plaintiff'  in  error, 
and  was  to  wait  one  year  for  the  money.  Hinman  testified 
that  defendant  in  error  stated,  immediately  before  the  redemp- 
tion, that  if  plaintiff  in  error  would  secure  his  debt,  he  would 
wait  one  year  for  the  money.  That  he  saw  him,  at  the  request 
of  plaintiff  in  error,  in  reference  to  the  matter,  and  that  the 
latter  agreed  to  the  proposition. 

Abbott  testified  that  nothing  was  said  about  a  redemption 
at  the  time  the  power  of  attorney  was  executed,  but  defendant 
in  error,  after  his  return  from  Greene  county,  where  the  judg- 
ment was  confessed,  stated  to  plaintiff'  in  error,  if  he  would 
pay  him  all  money  loaned,  costs,  interest,  etc.,  in  gold,  within 
one  ye;ir,  he  might  have  the  property  back.  That  the  con- 
versation occurred  in  Sear's  store,  but  does  not  know  of  any 
prior  agreement. 

Defendant  in  error  stated,  as  a  witness,  that  he  loaned  plam- 
tiff  in  error  gold  ;  denies  that  there  was  any  contract  for  a 
redemption  from  him,  but  stated  that  he  told  him  at  Sear's 
store  what  Abbott  testified  he  said.  That  plaintiff  in  error 
never  offered  to  redeem,  and  never  told  any  person  he  had 
given  a  year  to  redeem,  and  did  not  tell  Hinman  that  if  plain- 
tiff in  error  would  secure  his  debt  he  would  wait  a  year  for 
his  money.  Sear  states,  that  in  the  conversation  at  his  store, 
defendant  wanted  gold ;  that  plaintiff  in  error  demanded  pos- 
session of  the  property.  Sinkins  testified,  that  during  the 
month  of  September,  1862,  the  parties  came  to  his  office,  and 
plaintiff  in  error  said  they  had  agreed  on  a  settlement  of  the 
controversy  about  the  property,  and  gave  witness  the  terms 
of  the  agreement,  in  the  presence  of  defendant  in  error,  and 
requested  witness  to  draw  up  a  bond  for  a  deed ;  that  he  drew 
the  bond,  but  it  was  never  executed. 
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Although  not  entirely  satisfactory  and  free  from  doubt,  we 
think  it  appears  from  this  evidence  that  defendant  in  error  did 
agree  to  redeem  and  give  time  to  plaintiff  in  error  to  j)ay  the 
debt.  That  the  advance  of  (the  money  to  redeem  from  the 
judgment  of  McEvers,  Springer  &  Co.,  was  a  loan.  If  not, 
why  did  plaintiff  in  error  so  repeatedly  sa}'  that  if  his  money 
was  paid  to  him  within  one  year,  plaintiff  in  error  should  have 
his  property.  And  we  are  fortified  in  this  belief  from  the 
circumstances  of  the  case.  At  the  time  the  judgment  was 
confessed,  the  year  had  expired  within  which  plaintiff  in  error 
could  redeem  as  the  debtor,  or  defendant  in  error,  as  his  mort- 
gagee, could  redeem.  The  judgment  being  older  than  the 
mortgage,  it  was  cut  off,  and  had  ceased  to  be  a  lien,  and  no 
person  but  a  judgment  creditor  could  redeem.  i\.nd  defen- 
dant in  error  was  therefoi'e  under  necessity  of  procuring  a 
judgment  against  plaintiff  in  error,  and  redeem  as  a  judgment 
creditor,  or  lose  his  debt.  And  this  being  the  case,  it  waa 
natural  that  he  would,  to  avail  himself  of  this  only  mode  of 
securing  his  debt,  be  willing  to  offer  inducements  to  plaintiff 
in  error  to  place  him  in  that  position.  And  it  is  not  reasona- 
ble to  conclude  that  plaintiff  in  error  would  not  only  confess 
a  judgment  to  enable  him  to  redeem  property  worth  four  or 
five  times  the  debt  at  the  very  least,  for  which  it  had  been 
sold,  and  then  deed  it  to  him  and  release  his  homestead,  and 
his  wife  her  dower,  that  he  might  obtain  the  property  at  pre- 
cisely the  amount  necessary  to  redeem  from  the  purchase 
Tinder  the  execution,  and  still  leave  the  judgment  then  con- 
fessed unpaid. 

It  is  not  reasonable  to  suppose  that  plaintiff  in  error  intended 
to  be  so  generous,  when  he  would  become  houseless  by  the 
act,  and  leave  himself  in  debt,  and  confer  on  defendant  the 
title  to  property  worth,  as  the  evidence  shows,  between  one 
and  two  thousand  dollars.  Justice  did  not  require  it,  and  we 
do  not  believe  that  it  was  intended.  To  have  accomplished 
what    the  evidence    shows  he  did,  defendant    in  error  must 
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have  offered  some  inducement,  and  it  must  have  been  the 
agreement  to  permit  him  to  redeem  from  the  mortgage  and 
the  judgment,  or  he  must  have  practiced  some  fraud  on  plain- 
tiff in  error.  The  question  then  arises,  whether  the  whole 
transaction,  when  considered  in  all  of  its  parts,  constituted  a 
loan  of  money,  and  taking  the  title  to  secure  its  payment 
operates  as  a  mortgage,  from  which  a  redemption  may  be  had. 

That  would  seem  to  have  been  the  intention  of  the  parties, 
and  inasmuch  as  equity  nev^er  regards  mere  form,  but  always 
looks  to  the  substance  as  indicated  by  the  intention  of  the 
parties,  such  being  the  case,  the  transaction  should  be  treated 
as  a  loan  and  a  security  for  the  money,  rather  than  a  sale, 
unless  it  is  prohibited  by  some  positive  rule  of  law.  In  this 
case,  defendant  in  error  held  a  mortgage  on  the  premises  for 
indebtedness  already  incurred,  and  the  note  was  given  that  a 
judgment  lien  might  be  obtained  on  the  same  premises,  and 
as  the  money  seems  to  have  been  advanced  to  secure  the  mort- 
gage debt,  it  might  be  referred  to  as  forming  a  part  of  it,  and 
to  have  been  covered  by  the  mortgage,  and  not  to  have  been  a 
foreclosure,  and  appellant  as  having  a  right  to  redeem  from  the 
mortgage  by  paying  the  original  sum,  with  that  subsequently 
advanced  to  redeem.  Had  defendant  in  error,  to  protect  his 
mortgage,  simply  redeemed  from  the  sale,  then  he  would  have 
been  compelled  to  foreclose  for  the  amount  due  by  his 
mortgage,  as  well  as  for  the  sum  advanced,  to  redeem.  In  the 
mode  adopted,  he  redeemed,  not  as  a  mortgagee,  but  as  a 
judgment  creditor. 

There  is  no  evidence  in  the  record  from  which  it  may  be 
inferred,  that  he  foreclosed  his  mortgage,  but  he  simply  pro- 
cured the  confession  of  a  judgment  on  the  debt,  to  enable 
him  to  redeem  from  the  sale  of  McEvers,  Springer  &  Co.  He 
still  holds  the  mortgage  and  the  mortgage  debt  wholly  unsat- 
isfied. And  having  agreed  to  advance  the  money  necessary 
to  redeem,  under  the  agreement  which  was  for  the  mutual 
benefit  of  the  parties,  it   must  be  held,  that  the  advance  was 
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made  as  a  loan,  or  at  least  for  the  proteetioD  of  his  mortgage 
debt,  which  was  apparently  lost  when  the  arrangement  was 
made.  If  so,  then  a  court  of  equity  must  treat  the  transaction 
as  still  subsisting  as  a  mortgage,  and  appellant  as  having  a 
right  to  redeem,  upon  paying  the  amount  due  on  the  mort- 
gage, as  well  as  the  sum  advanced  to  redeem  from  the  Mc 
Evers,  Springer  &  Co.  judgment,  with  ten  per  cent,  interest, 
and  the  costs  of  the  confession  of  judgment.  To  this  extent 
tlie  decisions  of  this  court  have  gone.  The  court  below,  there- 
fore, erred  in  dismissing  the  bill,  and  that  decree  is  reversed 
and  the  cause  remanded. 

Decree  reversed. 


WiLLiA^i  Wood 

V. 

William  Seward  et  al. 

J.  Rescission  of  contbact— 0/  a  bitl  to  set  aside  conveyance.  Where  a  party 
conveyed  to  another  a  certain  parcel  of  land,  under  an  agreement  that  a  certain 
portion  of  such  parcel  of  land  should  be  conveyed  by  the  grantee  to  a  certain 
railroad  company,  the  remainder  to  vest  in  the  grantee,  upon  condition  that  such 
grantee  should  procure  the  location  and  construction  of  a  switch  or  side-track 
thereon,  and  such  switch  or  side-track  was  so  procured  to  be  located  and  con- 
structed by  such  grantee :  Held,  that  the  procuring  the  location  and  constructloa 
of  such  switch  or  side-track  was  a  performance  on  his  part  as  a  consideration  for 
the  conveyance  so  made. 

2.  Same— of  subsequent  conveyance  to  the  railroad  companti,  and  herein  of  ths 
rights  of  parties.  The  grantor  having  received  the  benefits  for  which  the  grant 
was  given,  cannot  be  permitted  to  question  whether  or  not  there  was  a  subse- 
quent conveyance  by  his  grantee  to  the  railroad  company. 

3.  Same— 0/  the  effect  of  deception,  when  not  affecting  the  rights  of  parties.  Where 
the  grantor  received  from  his  grantee  personal  security  as  a  pledge  of  perfor- 
mance, and  performance  was  made,  such  a  grantee  had  a  right  to  a  return  of  hit 
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Becurities  as  a  pledge  of  such  performance,  and  although  he  resorted  to  artifice  to 
obtain  them,  it  will  not  justify  the  taking  away  of  his  title,  honestly  acquired,  as 
punishment  therefor. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  H.  M.  Yandeveer,  for  the  appellant. 

Messrs.  Palmer  &  Hay,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  facts  in  this  case,  briefly  stated,  are,  tliat  William  Sew- 
ard, being  the  owner  of  the  land  on  which  the  St.  Louis  & 
Terre  Haute  Raih^oad  was  located  at  the  town  of  Butler,  had 
reserved  a  strip  two  hundred  feet  wide  on  the  north  line  of 
the  railroad,  and  a  strip  one  hundred  feet  wide  on  the  south 
side,  each  strip  being  twelve  hundred  feet  in  length.  By 
mistake  of  the  surveyor,  this  strip  was  noted  on  the  plat  as 
"Railroad  Street,"  when,  in  fact,  it  was  intended  for  a  switch. 
In  April,  1856,  appellant,  representing  himself  to  Seward  to  be 
in  correspondence  with  the  superintendent  of  this  railroad, 
and  that  they  wanted  these  strips  of  land  for  a  switch  or  side 
track,  induced  Seward  to  convey  the  land  to  him,  with  the 
understanding  that  Wood  was  to  have  one  hundred  feet  off 
the  east  end,  and  the  railroad  company  the  balance  of  the 
strips.  Seward,  it  appears,  not  fully  relying  on  these  repre- 
sentations of  Wood,  required  Wood  to  deposit  with  him  three 
certain  promissory  notes,  of  six  hundred  dollars  each,  as  secu- 
rity that  the  side  track  should  be  made,  and  that  he  would 
convey  to  the  company. 

The  testimony  most  clearly  shows  that  the  side  track  was 
made ;    Wood    doing   the   grading  and  furnishing   the    tics, 
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which  two  items  were  of  the  vahie  of  three  hundred  and 
twenty-six  dollars  fifty  cents.  The  strip  of  land  conveyed, 
contained  abont  eight  acres,  and  averaging  the  values  per  acre 
as  given  by  the  four  witnesses  on  that  point,  we  find  it  to  be 
forty-five  dollars  per  acre— in  all,  three  hundred  and  sixty 
dollars. 

After  the  switch  was  finished  and  in  use.  Wood  demanded 
those  notes  of  Seward,  which  he  refused  to  surrender,  unless 
Wood  would  surrender  the  deed.  Wood  resorted  to  some  arti- 
fice to  get  the  notes  out  of  Seward's  hands,  by  saying  the  deed 
was  of  no  value — that  he  had  destroyed  it,  or  something  to  that 
effect,  and  succeeded  in  getting  the  notes. 

It  is  very  clear  Seward  had  no  right  to  retain  these  securities 
after  Wood,  who  deposited  them,  had  fully  complied  with  hia 
contract.  He  had  procured  the  switch  to  be  made,  by  an 
outlay  of  his  own  money  and  labor,  with  assistance  furnished 
by  the  railroad  company,  by  which  appellee's  land  was  aug- 
mented in  value  many  thousand  dollars,  but  whether  or  not, 
Wood  performed  his  contract,  and  was  entitled  to  a  return  of 
his  securities. 

It  is  clear  the  consideration  of  the  deed  sought  to  be  canceled 
was  the  making  of  the  switch,  and  it  was  made  by  Wood,  and 
Seward  repeatedly  declared  he  did  not  care  who  got  the  land 
if  the  switch  was  made,  and  said  to  several  persons  that  this 
strip  should  belong  to  Wood — that  he  ought  to  have  it. 

Under  these  circumstances,  with  what  propriety  can  Seward 
claim  to  have  the  deed  delivered  up  and  canceled  ?  He  has 
got  all  he  contracted  for,  and  through  and  by  the  labor,  means 
and  influence  of  Wood.  If  Wood  has  not  conveyed  to  the  com- 
pany their  proportion  of  the  land,  that  is  no  concern  of  Seward. 
If  they  do  not  choose  to  demand  a  conveyance  of  Wood,  that 
fact  can  confer  no  right  upon  Seward  to  a  cancellation  of  the 
deed. 

Kor  does  the  false  statement  by  which  Wood  recovered  hid 
securities,  justify  a  decree  divesting  him  of  title  to  land  which 
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he  honestly  acquired.  The  moment  the  switch  was  laid,  that 
moment  Wood  had  a  right  to  have  his  securities  returned  to 
him.  However  wrong,  morally,  it  maj  have  been  to  make 
the  false  statement  in  order  to  get  them  back,  we  know  of  no 
rule  of  law  or  equity  justifying  taking  away  his  title  honestly 
acquired,  as  punishment  therefor. 

We  are  of  opinion  there  is  no  equity  in  the  bill,  and  the 
demurrer  should  have  been  sustained  to  it. 

The  decree  is  not  warranted  by  the  facts  or  the  law,  and 
must  be  reversed  and  the  cause  remanded. 

Decree  revet'sed. 


John  Haenit 

V. 

William  Thompson  et  al. 

1.  lNSTR0onoNS— mttst  be  relevant.  In  tbis  case  the  fourth  Instruction  given 
for  the  defendant,  to  the  effect,  that  the  widow  may,  in  all  cases,  retain  possei^ 
sion  of  the  house  in  which  her  husband  usually  dwelt,  next  before  his  death,  waa 
wholly  irrelevant,  and  tended  to  mislead  the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

This  was  an  action  for  trespass,  brought  by  one  Harnit, 
against  Thompson,  Atwood  and  Bentley,  in  the  court  below,  for 
the  removal  of  a  house  from  the  land  of  the  plaintiff,  without 
his  consent.  The  proof  showed  that  the  house  in  question 
had  been  built  by  one  Allaback,  when  in  possession  of  the 
land,  under  a  contract  of  purchase  from  Harnit ;  that  after- 
ward, Allaback  died,  without  paying  for   the  land,  either  in 
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part  or  in  whole,  and  his  widow  and  family  abandoned  the 
land,  and  that  Hamit  took  possession,  and  Atwood  entered,  as 
the  tenant  of  Harnit.  In  the  absence  of  Harnit,  Thompson, 
Atwood  and  Bentley  went  upon  the  premises,  and  although 
ordered  to  desist,  bj  the  wife  of  Harnit,  removed  the  house  on 
the  premises,  then  in  the  possession  of  Harnit. 

On  the  trial  of  the  cause  in  the  court  below,  the  defendants 
asked  the  court  to  instruct  the  jury,  that  the  widow  may,  in 
all  eases,  retain  full  possession  of  the  dwelling  house  in  which 
her  husband  most  usually  dwelt,  next  before  his  death,  together 
with  the  out-houses  and  plantation  thereto  belonging,  free 
from  molestation  and  rent,  until  her  dower  be  assigned  ;  and 
that  the  court,  also,  instruct  the  jury,  that  a  contract  in  writing 
for  the  sale  of  the  land,  vests  an  equitable  title  to  the  land,  in 
the  purchaser,  or  his  heirs,  which  can  only  be  taken  from 
them  by  due  course,  or  by  their  consent,  which  instrnctions 
were  given  to  the  jury. 

The  plaintifE  brings  the  cause  to  this  court,  and  insists  that 
these  instructions  were  irrelevant,  and  tended  to  mislead  the 
jury,  and  claims,  for  that  reason,  among  others,  that  the  judg- 
ment of  the  court  below  should  be  reversed. 

Messrs.  Coler  &  Smith,  for  the  plaintiff  in  error. 
Mr.  J.  O.  Cunningham,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

We  are  inclined  to  the  opinion,  that  the  verdict  in  this  case, 
is  against  the  evidence,  though  probably  not  so  clearly  so  as 
to  justify  a  reversal  on  that  ground  alone.  But  the  fourth 
instruction,  given  for  the  defendant,  to  the  effect  that  the  widow 
may,  in  all  cases,  retain  possession  of  the  house  in  which  her 
husband  usually  dwelt,  next  before  his  death,  was  wholly 
irrelevant,  and  tended  to  mislead  the  jury.     There  was  no 
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pretense  that  the  defendant,  Henry  H.  Atwood,  was  in  pos- 
session, under  the  widow  of  Allaback,  or  acting  by  her  author- 
ity, or  that  there  was  any  connection  between  her  and  the 
alleged  trespass.  Yet  we  can  only  explain  the  verdict  by  sup- 
posing that  the  jury  imagined,  from  this  instruction,  if  Mrs. 
Allaback  was  entitled  to  the  possession  of  the  honse,  the 
plaintiff  was  not  entitled  to  damages  for  its  removal.  Such, 
however,  was  not  the  case.  The  plaintiff  was  in  possession  by 
his  tenant,  and  if  he  recovers  damages,  and  the  representa- 
tives of  Allaback  shall  hereafter  claim  a  right  to  complete 
the  payment  on  their  contract  of  purchase,  the  equities 
between  the  parties  will  be  adjusted,  and  any  damages  recov- 
ered in  this  proceeding,  taken  into  the  account. 

The  fifth  instruction  for  the  defendant,  was  also  irrelevant, 
and  should  not  have  been  given.  The  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Coopee 

-y. 
Augustus  Tiler. 


1.  Rescission  of  contract— 0/  'what  vAVL  authorize  a  party  to  treat  a  eontrcuH 
as  rescinded.  Where  a  vendor  of  lands  executes  to  his  vendee  a  bond  for  a  deed, 
In  which  he  agrees  to  execute  a  deed  to  his  vendee  in  sixty  days  from  the  date 
thereof,  without  condition,  and  receives  his  note  for  the  remainder  of  the  pur- 
chase money,  with  a  power  of  attorney  to  confess  judgment,  and  at  the  expiration 
of  sixty  days,  offers  to  make  a  deed,  If  he  will  execute  a  mortgage  to  secure  the 
unpaid  note,  which  the  vendee  refuses  to  do,  and  the  vendor,  not  having  com- 
plied with  the  conditions  of  his  bond,  afterward  obtains  judgment  by  confession 
on  the  note,  In  a  foreign  county,  without  notice,  such  vendee  not  having  exer- 
cised any  right  of  ownership  over  the  land,  nor  by  any  subsequent  act  committed 
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himself  to  a  performance  on  his  part :  Held,  that  the  vendee  had  a  right  to  treat 
the  contract  as  rescinded,  and  enjoin  the  collection  of  the  judgment. 

3.  Jurisdiction  in  chancery— o/  a  'defense  at  law.  Where  the  holder  of  a 
note,  executed  with  a  power  of  attorney  to  confess  judgment,  procured  judgment 
thereon,  in  a  foreign  country,  without  notice  to  the  debtor,  the  latter  will  not  be 
precluded  from  resorting  to  a  court  of  chancery,  although  the  ground  of  relief 
sought  in  chancery  could  have  been  made  available  in  a  suit  at  law,  had  the 
debtor  had  notice  thereof. 

3.  Burden  of  proof— afflrmative  allegations,  by  the  defendant  in  chancery.  Where 
the  answer  to  a  bill  in  chancery  sets  up  new  matter,  not  responsive  to  the  bill, 
the  oiixis  is  upon  the  defendant  to  prove  the  allegations  as  charged. 

4.  Specific  performance— o/  subsequent  incumbrance  of  land  by  the  vendor.  If, 
from  the  negligence  or  default  of  the  vendor,  the  property  becomes  incumbered 
by  judgments,  taxes,  forfeitures  or  otherwise,  before  the  time  for  conveying  the 
same,  or  before  he  offers  to  perform  his  contract,  he  cannot  insist  upon  per- 
formance by  the  other  party,  until  he  relieves  the  title  from  such  subsequent 
Incumbrances. 

Appeal,  from  the  Circuit  Court  of  Adams  countj;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

The  opinion  fully  states  the  case. 

Messrs.  Skinnek  &  Marsh,  for  the  appellant. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  Benjamin  F.  Cooper  in  the  Adams 
Circuit  Court,  against  Augustus  Tyler,  to  enjoin  the  collection 
of  a  judgment,  recovered  by  the  latter  against  the  former,  by 
confession  on  a  power  of  attorney,  in  the  State  of  Wisconsin. 
It  appears,  that  on  the  23d  of  December,  1856,  appellee  sold 
to  appellant,  several  tracts  of  land,  situated  in  Marathon 
county,  in  the  State  of  Wisconsin.  He,  at  the  time,  gave  to 
appellant  a  bond  for  a  warranty  deed  for  the  same,  within  sixty 
days  from  that  date.     Appellant  executed  his  two  promissory 
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notes  for  the  purchase  money;  one  for  $920  dne  on  the  15th 
of  March,  1857,  in  lumber,  butit  seems  to  be  conceded  that 
three  hundred  and  twenty  doHars  of  this  note  was  not  for  the 
purchase  money.  This  note  was  paid  in  lumber.  The  other, 
was  for  $2,000,  payable  on  the  1st  of  September,  1859,  with 
ten  per  cent,  interest. 

Afterwards,  appellee  prepared  and  offered  to  deliver  the 
deed,  upon  the  condition  that  appellant  would  execute  a 
mortgage  on  the  land,  to  secure  the  purchase  money,  but  he 
declined  receiving  it  on  these  terms,  as  no  such  condition  was 
contained  in  the  contract.  Subsequently,  in  June,  1860, 
appellee,  without  any  notice  to  appellant,  caused  a  judgment  to 
be  entered  by  confession,  under  the  power  executed  at  the 
time  of  entering  into  the  contract,  on  the  two  thousand  dollar 
note,  for  about  $2,712,  for  principal  and  interest,  in  Lafayette 
county  in  the  State  of  Wisconsin.  After  the  offer  to  deliver 
the  deed,  by  appellee,  on  the  conditions  which  were  refused, 
it  seems  that  neither  party  gave  any  further  attention  to  the 
lands,  and  they  have  been  forfeited,  or  sold,  for  taxes  ;  nor  does 
it  appear  that  appellant  exercised  any  ownership  over  them. 

At  the  November  term,  1866,  of  the  Adams  Circuit  Court, 
appellee  commenced  suit,  and  sued  out  an  attachment,  against 
appellant,  on  that  judgment,  and  had  garnishee  process  served 
on  debtors  of  appellant,  and  this  bill  was  exhibited  to 
restrain  its  collection.  The  court,  on  a  hearing  on  the  bill, 
answer,  replication,  exhibits  and  proofs,  rendered  a  decree 
dissolving  the  injunction,  and  dismissing  the  bill.  And  the 
cause  is  brought  to  this  court  to  review  that  decree. 

It  is  insisted,  in  the  answer  to  the  bill,  that  it  was  a  part  of 
the  agreement,  that  appellant  was  to  execute  a  mortgage  on 
the  premises,  when  the  deed  should  be  delivered,  to  secure 
the  purchase  money,  and  that  it  was  by  mistake  omitted  to 
be  inserted  in  the  bond.  Of  this  there  seems  to  be  no 
evidence.  The  attorney  who  drew  the  writings,  states,  that  he 
has  no  recollection  of  any  such  understanding,  and  appellant, 
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in  his  testimony,  positively  denies,  that  there  was  any  such 
agreement.  This,  being  ne\^  matter,  set  np  as  an  excuse  for 
not  executing  the  agreement,  as  it  is  embodied  in  the  bond, 
and  not  being  responsive  to  the  bill,  it  devolved  upon  the 
appellee  to  prove  the  allegation.     This  he  has  failed  to  do. 

He,  also,  sets  up  in  his  answer,  that  appellant  agreed  to  pay 
the  taxes  on  the  land,  but  has  equally  failed  to  prove  that 
allegation.  It  being  new  matter,  it  should  have  been  proved 
by  him.  And  appellant  states  in  his  evidence  that  no  such 
agreement  was  ever  made.  The  rule  is  familiar,  that  the 
vendor  is  bound  to  convey  the  title  to  the  land  which  he  sells 
and  covenants  for  in  his  obligation.  And,  if  from  his  negli- 
gence, or  default,  the  property  becomes  incumbered  by  judg- 
ments, taxes,  forfeiture,  or  otherwise,  before  the  time  for 
conveying  the  sanje,  or  before  he  offers  to  perform  his  contract, 
he  cannot  insist  upon  performance  by  the  other  party,  until  lie 
relieves  the  title  from  the  incumbrance.  If,  in  this  case,  the 
title  has  been  lost,  or  the  property  incumbered,  before  a  per- 
formance, or  an  offer  to  perform,  or  before  a  rescission  of  the 
contract,  then  appellee  had  no  right,  either  in  law  or  equity, 
to  enforce  the  contract  against  appellant. 

Appellee  bound  himself  to  execute  and  deliver  a  deed, 
within  sixty  days,  for  the  lands,  without  any  conditions 
imposed  upon  appellant.  He  never  has,  so  far  as  this  record 
discloses,  offered  to  deliver  the  deed,  without  imposing  terms 
not  contained  in  the  contract.  He  had  no  right  to  require  the 
execution  of  a  mortgage,  and  the  offer  to  deliver,  on  those 
terms  only,  was  outside  of  the  contract,  and  appellant  had  a 
right  to  refuse  to  receive  the  deed,  on  the  terms  required.  He 
had  a  right  to  insist  upon  the  contract  as  it  was  made,  and 
when  the  appellee  refused  to  execute  it  according  to  its  terms, 
appellant  was  at  liberty  to  treat  the  contract  as  rescinded.  No 
other  offer  of  a  deed  seems  ever  to  have  been  made,  and  with 
the  unauthorized  terms  which  were  imposed,  it  was  the  same 
as  if  an  offer  had  never  been  made.  And,  from  al  the 
59— i6TH  III. 
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evidence  in  the  case,  we  are  impelled  to  the  conclusion,  that 
appellant  abandoned  the  contract,  and  never  did  any  act  sub- 
sequently, by  which  he  became  liable  for  its  performance. 

Having  failed  to  perform  his  part  of  the  contract,  it  was  the 
duty  of  appellee  to  keep  down  the  taxes  and  preserve 
the  title  to  the  land.  Had  he  done  this,  and  offered  to  per 
form  the  contract  on  his  part,  before  being  notified  of  a  rescis- 
sion by  appellee,  he  might,  no  doubt,  have  made  a  proper 
tender,  even  after  the  time  limited,  had  expired,  but  he  has 
wholly  failed,  and  equity  will  not  now  require  appellant  to 
receive  an  incumbered,  if  not  a  doubtful,  title,  after  such  a 
length  of  time,  without  any  default  on  his  part.  So  far  as  we 
can  see,  appellant  did  all  he  was  required  to  do  under  the  con- 
tract, until  appellee  had  performed  his  part  of  the  agreement, 
y  It  is,  however,  insisted,  that  the  defense  should  have  been 
interposed  to  the  recovery  of  the  judgment  on  the  note,  and 
cannot  be  interposed  in  equity.  It  is  a  sufficient  reply  to  say, 
tliat  appellant  had  no  notice  of  the  intended  confession  of  judg- 
ment. Nor  do  we  see  that  he  was  guilty  of  any  negligence 
in  not  knowing  the  fact,  as  the  judgment  was  not  taken  in 
the  court  of  either  the  county  of  the  residence  of  appellant,  or 
of  appellee,  but  in  another,  and  distant  county.  Appellant  was 
only  required  to  use  ordinary  diligence  to  make  his  defense 
at  law.  He  was  not  bound  to  employ  agents,  in  every  county 
in  the  State,  to  see  that  the  suit  was  commenced.  Had  he 
been  served  with  notice,  then  he  would  have  been  bound  by 
his  default,  in  not  defending  at  law,  unless  he  could  have 
shown  a  satisfactory  reason  for  failing  to  do  so,  in  such  a  pro- 
ceeding. But  to  hold,  that  because  a  judgment  by  confession 
has  been  obtained,  without  notice,  and  where  the  facts  all 
seem  to  show  that  notice  was  not  desired,  or  intended,  on  a  note 
having  neither  legal  nor  equitable  merits,  that  the  defendant  is 
estopped  to  show  that  the  claim  is  unjust,  would  be  a  perver- 
sion of  the  plainest  dictates  of  justice,  and  the  principles  of 
equity.     To  permit  the  enforcement  of  the  judgment  in  the 
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action  at  law,  would  be  inequitable  and  unjust.  We  think 
appellant  has  shown  such  a  state  of  facts  as  entitles  him  to  an 
injunction ;  and  the  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Samuel  Cable 

V. 

The  People  of  the  State  of  Illinois. 

L  RscoQtnzA3tc»—of  iudgment  upon  before  scL  fa.  can  issue.  It  has  been  held 
that  a  Judgment  of  forfeiture,  upon  a  recognizance,  must  be  entered  before  a  writ 
of  scire  facias  c&n  issue  against  the  cognizors. 

2.  SAidT!i--wliat  is  a  sufficient  judgment  of  forfeiture.  And  where  it  appears  the 
cognizors  were  duly  called  and  made  default,  "  whereupon  it  was  ordered  by  the 
court  that  Judgment  of  forfeiture  be  taken  of  their  said  recognizance,  and  that 
a  scire /acios  issue,"  that  will  be  regarded  as  a  sufficient  Judgment  of  forfeiture. 

Writ  of  Ekror  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  D.  M.  Woodson,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Robertson  &  Barnes,  for  the  plaintiff  in  error. 

Mr.  Robert   G.   Ingersoll,    Attorney   General,  for    the 
people. 

Mr.  Chief  Justice  Breesk  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  Morgan  Circuit  Court  to  reverse 
a  judgment  by  default   rendered  on  a  scire  facias,  upon  a 
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recognizance.     We  have  looked  into  the  proceedings  carefully 
and  can  perceive  no  error. 

The  principal  objection  seems  to  be  that  no  judgment  of 
forfeiture  had  been  taken  before  issuing  the  sai.fa.^  and  the 
case  of  Kennedy  v.  The  People^  15  111.,  418,  is  referred  to. 

We  have  examined  that  case  and  all  the  others  cited  by 
appellant.  That  case  showed  merely,  that  the  principal  failed 
to  appear  according  to  the  exigencies  of  the  recognizance,  and 
that  the  court,  on  this  fact  alone,  awarded  the  scire  facias 
against  the  cognizors.  The  rule  is  well  settled,  that  the  cog- 
nizors  cannot  be  called  upon  by  sd.  fa.  to  show  cause  why  an 
execution  shall  not  issue  for  the  amount  of  the  recognizance 
until  a  formal  judgment  of  forfeiture  has  been  pronounced. 
Thomas  v.  The  People,  13  ib.,  696. 

Testing  this  case  by  this  rule,  it  will  be  seen  there  is  entire 
conformity,  for  the  record  shows  that  at  the  proper  terra  the 
cognizors  were  duly  called  and  made  default,  "  whereupon  it 
was  ordered  by  the  court  that  judgment  of  forfeiture  be  taken 
of  their  said  recognizance  and  that  a  scire  facias  issue." 

We  see  nothing  in  the  writ  itself,  or  in  the  proceedings 
upon  it,  in  the  slightest  degree  erroneous. 

The  process  was  duly  served  on  the  appellant,  the  others 
not  being  found.  The  recognizance  sets  forth  with  sufficient 
certainty  the  offence  charged,  the  time  at  which  the  defendant 
was  to  appear,  the  ownership  of  the  property,  and  every  essen- 
tial requisite.  The  condition  was  broken  and  a  judgment  of 
forfeiture  taken,  and  the  writ  of  sci.fa.  was  the  necessary  and 
legal  consequence.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Angus  M.  Grant  et  al. 

V. 

Willis  D.  Green  et  al. 

1.  Rescission  of  Contracts— o/  non-vcrformance.  Where  a  party  contracted 
to  construct  and  equip  a  railroad,  and  received,  on  the  hypothecated  bonds  ot 
the  road,  as  much  money  as  he  had  expended  in  and  about  the  contract,  and 
afterward  abandoned  it,  the  court  may  decree  the  contract,  as  to  such  party, 
rescinded,  and  re-vest  the  original  stockholders  with  their  stock  and  franchises 
yielded  to  the  defaulting  contractor,  such  party,  by  non-performance,  having  lost 
his  rights  under  the  contract,  and  having  received  all  the  money  he  had  expen- 
ded in  pursuance  of  his  obligations  under  the  contract,  could  not  then  claim  to 
be  placed  in  statu  qiio. 

2.  Same— «s  to  innocent  holders  of  honds.  But  the  default  of  the  contractor 
to  construct  and  equip  the  road,  although  it  would  justify  a  rescission  of  the  con- 
tract as  to  him,  such  rescission  could  not  operate  to  impair  or  affect  the  rights  of 
•n  innocent  holder  of  the  bonds. 

Wkit  of  Error  to  the  Circuit  Court  of  Jefferson  county ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

The  focts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  E.  D.  Satterfield,  for  the  plaintiffs  in  error. 

Messrs.  Tanner  &  Casey,  for  the  defendants  in  error. 

Pee  Curiam  :  It  appears  from  this  record  that  in  February, 
1855,  the  legislature  chartered  a  company  for  the  constructiou 
of  a  railway  from  Mount  Yernon,  in  Jeff'ei'son  county,  to 
Ashley,  in  Washington  county;  that  in  November,  1855,  the 
company  was  duly  organized,  and  elected  a  board  of  directors 
who  afterwards  elected  a  president,  secretary,  treasurer  and 
other  officers  necessary  to  its  complete  organization  ;  that  in  the 
year  1856,  the  people  of  Jefferson  county  voted  that  the  swamp 
and  overflowed  lands  belonging  to  said  county,  should  be  used 
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in  constructing  this  road ;  that  thereupon  the  county  court  of 
said  county  conveyed  said  lands  to  Joel  Pace,  to  be  held  in 
trust  by  him,  for  the  purpose  expressed  in  said  vote;  that  in 
October,  1858,  the  president  and  directors  of  said  railroad 
company,  the  county  court,  and  said  Pace,  as  trustee,  entered 
into  a  contract  with  Isaac  T.  Van  Duzeu,  Korman  A.  Smith 
and  Barnard  L.  Yoorhis,  partners  in  the  name  and  style  of 
Van  Duzen,  Smith  &  Co.,  to  build  said  road;  that  by  said 
contract,  said  Van  Duzen,  Smith  &  Co.  were  to  construct  and 
equip  said  road  by  the  first  day  of  March,  1860,  and  in  con- 
sideration thereof,  the  president  and  directors  of  the  railroad 
company,  the  county  court,  and  Pace,  as  trustee,  agreed  to 
give  to  said  firm  a  large  amount  of  money  and  lands ;  that  as 
a  part  of  said  transaction,  all  the  stock  holders,  but  one, 
assigned  their  stock  to  Van  Duzen,  Smith  &  Co.,  whereby 
that  firm  became  the  owner  of  the  greater  part  of  the  stock 
of  said  company,  and  acquired  the  control  of  its  franchises 
and  charter;  that  thereupon  said  firm  elected  a  new  board  of 
directors,  in  which  board  they  were  themselves  members ;  that 
on  the  20th  of  April,  1859,  the  railway  company,  acting  through 
this  board,  executed  to  one  Isaac  Seymour  of  the  city  of  Kew 
York,  as  trustee,  a  deed  of  trust  or  mortgage  upon  said  road, 
to  secure  the  payment  of  the  bonds  of  said  road  issued  by  them 
to  the  amount  of  about  eight  hundred  thousand  dollars,  which 
mortgage  was  duly  recorded  in  the  recorder's  office  of  Jefiersoa 
county;  that  said  Van  Duzen,  Smith  &  Co.  entered  upon  the 
construction  of  said  road,  and  expended  about  sixty  thousand 
dollars  thereon,  up  to  the  month  of  July,  1859,  when  they 
abandoned  said  road  and  the  work  thereon,  and  have  not,  since 
that  date,  performed  any  labor  or  expended  any  money  under 
said  contract ;  that  they  soon  after  left  the  State  and  have  never 
returned ;  that  they  are  insolvent,  and  that  before  they  left, 
they  received  under  their  contract  with  the  county  and  the 
county  trustee  more  than  the  sixty  thousand  dollars  expended 
by  them  upon  the  road. 
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The  people  of  Jefferson  county  have  recently  voted  an  addi- 
tional 1100,000  towards  the  completion  of  the  road,  and  the 
county,  through  the  county  court,  and  Pace,  the  trustee,  as 
also  Green,  the  stockholder  who  did  not  assign  his  stock,  have 
filed  a  bill  in  the  Circuit  Court  of  Jefferson  countv,  praying 
that  all  these  former  transactions  may  be  canceled,  and  the 
original  stockholders  reinstated  in  their  stock  and  the  enjoy- 
ment of  the  franchise,  with  power  to  elect  a  new  board  of 
directors,  and  complete  the  road.  The  old  board  of  direc- 
tors, and  Seymour,  the  trustee,  were  brought  in  by  publication. 
The  Circuit  Court  decreed  as  prayed,  and  a  nominal  defen- 
dant brings  the  case  here. 

So  far  as  the  decree  of  the  Circuit  Court  operates  to  rescind 
the  contract  with  Yan  Duzen,  Smith  Co.,  and  to  re-vest  the 
original  stockholders  with  their  stock  and  franchises,  and  to 
authorize  them  to  elect  a  new  board  of  directors,  we  see  no 
objection  to  it.  Yan  Duzen,  Smith  &  Co.  have  lost  their  rights 
under  the  contract  by  non-performance,  and  as  they  have 
received  more  money  tlian  they  have  expended,  there  is  no 
question  in  regarded  to  tlieir  being  placed  in  statu  quo. 

But  we  cannot  lend  our  sanction  to  tliat  portion  of  the 
decree  which  seeks  to  cancel  the  rights  and  interests  of  Sey- 
mour, as  trustee  of  the  bondholders,  and  thereb}'  affect  them, 
or  impair  their  legal  or  equitable  rights,  whatever  they  may 
be.  They  have  not  been  brought  ])efore  the  court  in  person, 
but  they  are  here  only  as  represented  by  their  trustee.  There 
is  nothing  in  the  record  which  can  form  the  basis  of 
a  decree  against  them,  or  him.  The  bonds  were  issued  and 
the  mortgage  executed  by  the  railway  company,  through  its 
legally  constituted  president  and  directors,  while  the  work  was 
being  done  upon  the  road,  and  nothing  is  even  suggested  by 
this  record  imputing  bad  faith,  or  any  other  fault,  to  the 
owners  of  these  bonds.  Who  they  are,  or  where  they  are,  wo 
are  not  informed ;  but  it  is  very  certain  this  record  disclcsea 
no  ground  for  a  decree  impairing  their  rights.      It   is  Tiot 
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claimed  that  the  bonds  were  not  legally  issued,  or  that  there 
is  anj  ground  for  impeaching  them,  except  that  Yan  Duzen, 
Smith  &  Co.  have  failed  to  perform  their  contract  to  build  and 
equip  the  road.  How  this  can  injuriously  affect  an  innocent 
bondholder,  we  are  unable  to  perceive. 

"VVe  must  direct  the  decree  to  be  reversed  and  the  cause  to 
be  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Decree  reversed. 


Robert  Ayers 

V. 

Lemuel  Mussetter. 

1.  Lunatic— o/  petition  to  restore  property.  Where  a  party  who  has  been  duly 
declared  a  lunatic,  files  his  petition  in  the  Circuit  Court  in  which  the  original 
proceedings  were  had  and  continued,  alleging  his  sanity,  and  aslis  that  his  pro- 
perty be  restored  to  him  :  Held,  that  the  continuance  in  the  former  case  and  the 
petition,  being  between  the  same  parties,  and  relating  to  the  same  subject  mat- 
ter, the  proceeding  under  the  petition  was,  in  substance,  further  proceedings  in 
the  original  cause. 

3.  Docketing  suit— o/  its  form.  The  mere  form  of  docketing  a  suit  cannot 
prejudice  the  merits  in  such  a  case.  The  appointment  of  a  conservator  is  in  the 
nature  of  an  information,  and  is  not  technically  a  suit,  involving  adverse  rights,  or 
the  recovery  of  property. 

3.  Transcript  of  record- /or  the  Supreme  Court—of  its  form  and  requisites. 
Where  the  clerk  certifies  the  original  proceedings,  and  the  petition,  in  parts  as 
two  records,  it  does  not  change  the  record  as  it  exists  in  the  court  below.  It 
constitutes  a  transcript  in  but  one  case.  The  manner  in  which  a  clerk  may 
divide  a  record  and  certify  in  parts,  cannot  deprive  parties  of  important  rights. 

4.  Petition— tfte  hearing,  aiid  herein  of  the  rights  of  parties.  On  the  filing  of  the 
petitloD,the  court  below  may  require  the  ori<>:inal  case  to  be  re-docketed — an  issue 
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formed  and  tried  of  the  merits— and  if  found  tliat  the  petitioner  has  regained  his 
reason,  order  the  conservator  to  return  his  property  to  him,  otherwise  to  refuse 
the  relief. 

WKrr  OF  Error  to  the  Circuit  Court  of  Hancock  county ; 
the  Hon.  Joseph  Sibley,  Judge,  presiding.  , 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Palmer  &  Hay,  for  the  plaintiff  in  error. 

Mr.  N.  BusHNELL,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

At  the  October  term,  1804,  of  the  Hancock  Circuit  Court, 
Robert  Avres  was  declared  a  lunatic,  on  notice,  petition  and 
proofs.  Defendant  in  error  was  duly  appointed  his  con- 
servator, and  entered  upon  the  discharge  of  his  duties  as  such. 
The  cause  was  continued,  and  the  conservator  reported  his 
proceedings  therein  from  time  to  time. 

At  the  March  term,  1867,  plaintiff  in  error,  by  his  next 
friend,  filed  his  petition,  setting  forth  the  former  proceedings 
against  him,  also  that  no  guardian  ad  litem  had  been 
appointed,  nor  appearance  entered,  or  any  attorney  had 
defended  the  proceeding.  The  petition  alleges  that  plaintiff 
in  error  is  now  sane  and  capable  of  taking  care  of  his  pro- 
perty and  managing  his  business,  and  prays  that  the  conservator 
may  be  discharged  and  his  property  restored  to  him,  and  asks 
that  a  jury  may  be  empanneled  to  try  the  question  of  his 
sanity,  and  capacity  to  manage  his  business  affairs. 

Defendant   in   error   was   duly   served    with  notice  of  the 

intended  application.     The  petition  was  accompanied  with  the 

affidavit   of  a  physician,  who   stated   his  long  and   familiar 

acquaintance  with  petitioner,  and  rej)eated  recent  interviewj; 
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with  him,  and  examination  of  his  condition,  and  his  belief 
that  plaintiff  in  error  was  fully  restored  to  sanity  and  capable 
of  managing  his  business. 

Defendant  in  error  appeared  at  the  same  term  of  court  and 
entered  his  motion  to  dismiss  the  application.  On  a  hearing 
of  the  motion  by  the  court,  it  was  sustained  and  the  petition 
dismissed  at  the  costs  of  plaintiff  in  error.  To  reverse  that 
order  this  writ  of  error  is  prosecuted,  and  several  errors  have 
been  assigned  upon  the  record. 

In  the  view  we  take  of  the  case,  it  is  regarded  uimecessarj 
to  discuss  but  one  assignment  of  error,  and  that  is,  the  dis- 
missing the  petition  and  the  I'efusal  to  proceed  to  a  hearing-  on 
the  application.  It  is  urged  that  this  proceeding  was  not  a 
continuation  of  the  former,  but  was  an  original  proceeding, 
and  as  such  the  court  below  was  required  to  dismiss  it.  We  are 
unable  to  perceive  any  force  in  this  objection.  The  petition 
was  between  the  same  parties,  related  to  the  same  subject  mat- 
ter, and  recited  the  former  proceediugs  in  the  case,  and  asked  a 
further  order,  which,  when  rendered,  would  have  been  hiial. 
If  substance,  and  not  the  merest  form,  is  to  be  observed,  then 
we  must  hold  that  the  petition  was  an  application  for  further 
proceedings  in  the  former  case.  The  form  of  the  docketing  a 
suit  can  surely  never  prejudice  tlie  merits  of  a  cause.  "We  do 
not  see  that  the  entitling  of  the  original  proceeding  is  strictly 
accurate,  as  the  proceeding  to  have  a  person  declared  a  lunatic 
and  the  appointment  of  a  conservator  is  in  the  nature  of  an 
information,  and  is  not  technicallj'^  a  suit  involving  adverse 
rights  or  the  recovery  of  property.  An  examination  of  tlie 
precedents  will  show  that  such  causes  in  other  courts  are  enti- 
tled in  this  form :  "  In  the  matter  of  A.  B.,  a  supposed 
lunatic,"  etc.,  2  Barb.  Chanc.  Prac,  649. 

The  petition  in  this  case  was  docketed,    "  Robert  Ayers, 
senior,  by   his  next   friend,   llobert  Ayers,  junior.      Appli- 
cation to  have  conservator  set   aside  and   property  restored.' 
And  the  petition  itself  does  not   seem   to   have  been   entitled, 


1868.]  Ayers  v.  Mussetter.  475 

Opinion  of  the  Court. 

but  is  addressed  to  the  judge  of  the  Hancock  Circuit  Court. 
Although  the  clerk  has  certified  the  proceedings  in  parts,  as 
two  records,  that  bj  no  means  changes  the  record  as  it  exists 
in  the  court  below.  It  is  manifest  that  it  constitutes  a  trans- 
cnpt  in  but  one  case,  and  no  court  can  hold  that  the 
manner  in  which  a  clerk  may  divide  a  record  and  certify  it  in 
parts  can  deprive  parties  of  important  rights. 

Anciently,  and  independent  of  statutory  enactment,  chancery 
assumed  and  exercised  jurisdiction  in  cases  of  idiocy  and 
lunacy,  both  as  to  their  persons  and  property.  But  such  pro- 
ceedings being  expensive  and  attended  with  delay,  it  was 
found  necessary  to  afford  a  more  speedy  and  less  expensive 
mode  of  proceeding,  and  hence  our  statutory  enactments. 
The  chapter  of  the  Revised  Statutes,  entitled  "  Idiots  and 
Lunatics,"  has  conferred  power  on  the  Circuit  Courts  of  the 
State  to  hear  and  determine  whether  a  person  is  a  lunatic  or 
idiot,  and  when  so  found  to  appoint  a  conservator  to  have  con- 
trol of  his  property.  And  the  person  so  appointed  is  required 
to  make  and  report  an  inventory  of  the  estate  of  his  ward,  and 
he  is  required  to  report  his  proceedings  to  the  court  when 
required;  and  the  court  is  authorized  to  remove  such  con- 
servator for  mismanagement  or  neglect,  and  to  appoint  another. 

The  seventh  section  of  the  act  declares,  that  if  such  person 
shall  be  restored  to  his  reason,  then  what  remains  of  his  pro- 
perty and  estate  shall  be  returned  to  him ;  or  in  case  of  his 
death,  to  his  legal  representatives.  How  restored  ?  By  tlie 
court  having  control  of  the  estate,  would  seem  to  be  the  obvi- 
ous intention.  The  act  confers  power  on  the  court  by  its  action 
to  deprive  him  of  the  custody  and  control  of  his  property,  to 
require  its  faithful  care  and  proper  application,  and  to  require 
its  custodian  to  report  his  proceedings  whenever  deemed 
necessary,  that  it  may  be  known  how  the  trust  is  being  exe- 
cuted, and  even  to  remove  the  conservator  and  appoint  another, 
when  the  interests  of  the  lunatic  shall  require  it.  Then,  if  the 
legislature  intended  the  court  to  do  all  these  things,  and  thus 
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coutrol  the  property,  why  require  another  more  expensive 
and  tedious  proceeding  to  restore  the  property,  when  the 
party  is  entitled  to  its  possession.  Where  the  act  declares  that 
the  property  shall  be  returned  to  the  owner,  upon  his  becom- 
ing restored  to  reason,  we  have  no  hesitation  in  saying  that  it 
was  intended  that  the  court  making  the  previous  orders  in  the 
case  might  require  the  ease  to  be  re-docketed,  and  an  issue 
formed  upon  the  petition  and  have  a  trial,  and  if  found  that 
the  person  has  regained  his  reason,  order  the  conservator  to 
return  the  property  to  him,  otherwise  to  refuse  the  relief  and 
permit  the  property  to  remain  in  the  hands  of  the  conserva- 
tor, subject  to  the  further  order  of  the  court. 

The  judgment  of  the  court  below,  in  refusing  to  entertain 
the  petition,  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 


Hector  J.  Humphrey  et  al, 

V. 

Orvtlle  H.  Browning  et  al. 

1.  A.TTORNET— has  no  lie?i /or  ?tfecompc?isatxonMpoTi'the  real  estate  recwercd.  The 
claim  of  au  attorney  at  law,  to  compensation,  is  no  lien  upon  the  real  estate 
recovered  in  an  action  of  ejectment,  prosecuted  by  him. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon,  Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  court  below  by 
the  appellees,  against  the  appellants,  to  obtain  a  lieu  for  their 
claim  to  compensation  upon  certain  real  estate,  recovered  in 
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an  action  of  ejectment,  prosecuted  by  them  as  the  attornejs 
of  appellants 

Messrs.  Shaw  &  Crawford,  for  the  appellants. 

Mr.  F.  Y.  Marcy,  Mr.  Jaokson  Grimshaw,  and  Mr.  N. 
BusHNELL,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  only  important  question  presented  by  this  record  which 
we  propose  to  examine  is,  has  au  attorney  at  law  a  lien  upon 
the  real  estate  recovered  in  an  action  of  ejectment,  prosecu- 
ted b}'^  him  ? 

This  is  a  new  question  in  this  court,  and  if  it  rests  upon  a 
great  preponderance  of  authority  in  its  favor,  as  argued  by 
appellees,  it  would  seem  to  be  no  difficult  matter  to  produce 
the  authority.  If  it  does  exist  in  any  country  in  the  world, 
where  the  common  law  prevails,  or  equity  jurisprudence 
obtains,  the  books  ought  to  be  full  of  such  cases.  Not  a  sin- 
gle case  has  been  referred  to  by  appellees  sustaining  their 
position.  Barnesly  v.  Powell^  1  Ambler  102,  is  not  a  case  in 
point.  That  was  a  petition  by  the  solicitor  of  Barnesly,  a 
lunatic,  setting  forth  that  he  had  expended  great  sums  of 
money  in  prosecuting  suits  in  the  courts  of  chancery  and  at 
law  against  the  defendant,  Powell,  on  behalf  of  the  lunatic, 
and  praying  that  he  might  be  at  liberty  to  enter  up  a  judg- 
ment with  a  stay  of  execution  against  the  lunatic  for  such 
moneys,  that  thereby  he  might  obtain  a  lien  on  the  real  estate 
of  the  lunatic. 

This  was  refused  by  the  chancellor,  upon  the  ground  that 
no  action  would  lie  against  the  lunatic,  but  it  must  be  against 
the  committee  of  the  lunatic,  who  employed  the  solicitor. 
The  chancellor  said  the  committee  had  a  lien  upon  the  luna 
tic's  estate,  and  being  willing,  as  he  said,  to  assist  the  solicitor 
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all  he  could,  he  would  declare  the  solicitor  to  stand  in  the 
place  of  the  committee,  and  had  a  lien  upon  the  lunatic's 
estate.  Immediately  following  this  opinion  of  his  lordship, 
is  this  "Quere:  If  he  had  such  a  lien?  The  counsel  for  the 
solicitor  to  whom  it  was  decreed  doubted  of  it. "  This  shows  the 
solicitor  had  no  lien  except  by  way  of  substitution,  aud  fails  to 
sustain  the  position  assumed  by  appellees.  The  chancellor,  it 
is  true,  in  the  first  part  of  the  opinion  says,  "  if  a  solicitor  pro- 
secutes to  a  decree,  he  has  a  lien  on  the  estate  recovered  in  the 
hands  of  the  person  recovering  for  his  bills."  But  this  point 
was  not  before  the  chancellor  for  adjudication,  and  in  the  case 
at  bar,  the  chancellor  having  held  that  the  solicitor  had  no 
right  of  action  against  the  lunatic,  it  is  not  easy  to  see  how 
he  could  have  a  lien  against  the  lunatic's  estate. 

The  case  of  Turwin  v.  Gihson^  3  Atkins,  720,  was  a 
question  of  preference,  which  should  be  first  paid,  the  bond 
debts  of  the  deceased  or  the  solicitor's  fees,  and  the  chancellor 
decided  the  solicitor's  fees  should  be  first  paid,  and  that,  such 
was  constantly  the  rule  of  that  court ;  and  it  is  quite  likely, 
that  in  that  particular  case,  the  solicitor  was  entitled  to  a  pre- 
ference for  his  fees,  but  it  does  not  touch  the  case  appellees 
are  endeavoring  to  make. 

The  case  of  Worral  v.  Johnson^  2  Jacob  and  Walker  218,  has 
not  been  examined,  the  book  not  being  accessible. 

The  case  ex  parte  Price,  2  Yesey  Senior,  407,  was  also  by 
Lord  Hardwicke,  and  was  a  petition  by  a  solicitor  to  be  paid 
his  hill  of  costs  in  taking  out  a  commission  of  lunacy,  out  of 
the  fund  of  the  lunatic's  estate,  and  not  oblige  him  to  come 
under  the  commission  of  bankruptcy  against  him  who  took 
out  the  commission  of  lunacy,  and  his  lordship  said  solicitors 
have  this  equity  allowed  to  them  to  be  entitled  to  a  satisfaction 
out  ot  the  fund  for  their  expenses,  whether  it  was  in  the  way 
of  suit  or  prosecution  in  lunacy  or  bankruptcy. 

The  case  of  Mitchell  v.  Oldfield,  4  Terra  Kep.  123,  was  a 
case  where  mutual  judgments  were  sought  to  be  set  off,  and 
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the  attorney  of  one  party  claimed  a  lien  for  his  costs,  and 
Lord  Kenton,  Ch.  J.  said,  that  this  did  not  depend  on  the 
statute  of  set-oif,  but  on  the  general  jurisdiction  of  the  court 
over  the  suitors  in  it;  that  it  was  an  equitable  part  of  their 
jurisdiction,  and  had  been  frequently  exercised ;  but  as  to  the 
other  point,  he  observed,  that  the  attorneys  and  solicitors  of 
the  different  courts  have  a  lien  on  all  papers  in  their  hands, 
and  judgments  recovered,  for  their  costs  ;  that  in  the  court  of 
chancery  they  were  permitted  to  retain  title  deeds  for  that 
purpose,  and  he  thought  it  right  that  the  attorney  in  this  case 
should  be  satisfied  for  his  costs,  before  the  defendant  was 
allowed  to  make  the  set-off. 

The  case  of  Read  v.  Dnjyper^  6  ib.  361,  holds,  if  the  defen- 
dant's attorney  pay  to  the  plaintiff  the  debt  and  costs  recovered 
after  notice  from  the  plaintiff's  attorney  not  to  do  so  until  his 
bill  has  been  first  satisfied,  the  former  is  liable  to  pay  over 
again  to  the  latter  the  amount  of  his  lien  on  such  debt  and 
costs  of  suit. 

These  are  all  mere  adjudications  that  an  attorney  has  a  lien 
on  the  papers  and  judgment  for  his  costs,  and  these  costs  are 
all  matter  of  i-ecord,  and  may,  with  great  propriety,  be  consi- 
dered a  lien  on  the  fund  or  property  recovered.  This  lien  is 
confined  to  some  fixed  and  certain  amount,  allowed  to  an 
attorney  by  statute  or  by  rules  of  court,  and  has  never,  that 
we  can  find,  been  extended  to  cases  where  an  attorney  coun- 
selor claims  a  quantum  meruit  compensation  for  services  ren- 
dered. 

We  have  looked  into  all  the  cases  cited  by  appellees,  deci- 
ded in  this  country,  supposed  to  bear  upon  this  case,  and  aa 
supporting  the  claim  they  set  up.  Hobson  v.  Watson  et  al.,  34 
Maine,  20,  was  decided,  as  the  very  first  sentence  of  the  opin- 
ion of  the  court  shows,  upon  chap.  117,  sec.  37,  of  the  statutes 
of  that  state,  which  expressly  recognizes  the  existence  of  a 
lien  upon  the  judgment  in  favor  of  the  attorney  in  the  suit 
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for  his  fees  and  disbursements,  bj  which  we  understand  liis 
taxable  costs. 

Shapley  v.  Burrows^  4  N.  Hamp.,  347,  decides,  where  par- 
ties have  mutual  executions  against  each  other,  either  party  is 
entitled,  under  the  statute  of  the  State,  to  have  one  execution 
set  off  against  the  other,  but  not  to  the  disparagement  of  the 
attorney  who  has  a  lien  on  the  judgment  to  the  extent  of  his 
fees  and  disbursements.  The  court  argues  at  length,  the  jus- 
tice of  such  a  lien,  and  closes  by  saying,  the  lien  does  not 
extend  beyond  the  amount  of  the  fees  and  disbursements,  by 
which,  we  understand,  fees  and  disbursements  legally  charge- 
able and  taxable  against  the  party.  The  twenty-first  volume, 
^.  Hampshire  reports,  from  which  is  cited  the  case  of  Wright 
V.  Cohleighy  is  not  at  hand. 

Wells  V.  Hatch,  43  N.  H.,  247,  decides,  that  the  lien  of  an 
attorney  extends  only  to  the  taxable  fees  and  disbursements  in 
the  cause,  and  does  not  include  counsel  fees,  nor'  incidental 
expenses,  commissions,  or  any  claims  against  his  employer, 
not  taxable.  Reference  is  made  to  Shapley  v.  Burrows,  supra, 
and  Wright  v.  CoUeigh,  21  N.  H.,  339. 

Andrews  v.  Morse  et  al.,  12  Conn.  444,  decides,  that  an 
attorney  having  obtained  a  judgment,  has  a  lien  upon  the 
judgment  and  execution  as  against  the  debtor,  with  notice,  for 
his  services  and  disbursements  in  the  progress  of  the  suit, 
which  courts  of  law  and  equity  will  protect  subject  to  the 
equitable  rights  of  others. 

Gager  v.  Watson,  11  ib.,  168,  decides,  that  an  attorney,  as 
against  his  client,  has  a  lien  upon  all  papers  in  his  possession, 
for  his  fees  and  services  performed  in  his  professional  capacity, 
as  well  as  upon  judgments  recovered  by  him.  But  his  lien 
upon  judgments  is  subject  to  the  equitable  claims  of  the  parties 
in  the  cause,  as  well  as  to  the  rights  of  third  persons,  which 
cannot  be  varied  or  affected  by  such  lien. 

Runn'dl  V,  Huntington,  5  Day,  (Conn.)  165,  decides  that 
an  attorney  has  no  lien  upon  a  judgment,  obtained  in  favor  of 
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his  client,  which  can  vary  or  effect  the  rights  of  a  stranger. 
No  such  lien  is  created,  either  at  common  law,  or  by  the  prin- 
ciples of  chancery. 

Martin  v.  Haiohs,  15  Johns.  R.,  405,  decides  only,  that  an 
attorney  has  a  lien  on  a  judgment  recovered  by  him  for  his 
client  for  his  taxable  costs,  and  if  a  defendant,  after  notice  of 
such  lien,  pay  the  amount  of  the  judgment  to  the  plaintiff, 
without  satisfying  the  attorney  for  his  costs,  such  payment 
would  be  in  his  own  wrong,  and  he  would  be  liable  to  the 
attorney  for  the  amount  of  his  bill.  The  cases  of  Ward  v.  Words- 
worth, 1  E.  D.  Smith,  in  the  common  pleas,  598 ;  Bradt  v.  Coon, 
4  Cowen  416,  both  relate  to  the  taxable  costs  for  which  a  lien 
exists. 

Rust  V.  Larue,  4  Littell,  (Ky.)  417,  does  not,  as  we  read  it, 
touch  this  case.  The  question  of  champerty  was  the  only 
question  involved,  and  the  same  is  the  case  of  Caldwell  v. 
Shepherd,  6  Monroe,  392. 

Mead  v.  Bostoch,  6  Humphrey,  (Tenn.)  321,  decides  only, 
that  an  attorney,  who  received  the  proceeds  of  land  sold  by  a 
decree  in  chancery,  which  he  obtained,  for  the  payment  of 
debts,  may,  after  the  payment  of  the  debts,  retain  so  much  as 
might  be  due  him  for  his  professional  services  rendered  in  the 
cause. 

Po;pe  V.  Armstrong,  3  Smedes  and  Mar.  284,  and  Cage  v. 
Williams,  3  ib.,  223,  decide  only,  that  an  attorney  has  a  lien 
on  money  collected  for  a  client,  for  the  satisfaction  of  his  claim 
for  professional  services. 

McDonald  et  al.  v.  Napier,  14  Georgia,  89,  is  more  to  the 
point  than  any  other  case  before  cited,  but  does  not  reach  the 
precise  point  of  this  case. 

It  is  there  held,  that  in  Georgia,  attorneys  and  solicitoi-s 
have  the  same  liens  for  their  fees,  whether  agreed  upon  by 
express  contract,  or  by  implied  contract,  or  determinable  )>y 
the  usages  of  tlie  profe!?sion,  which  exist  in  England  in  favri 
of  attorneys  and  solicitoi's,  for  their  bills  of  costs. 
61  —  4Cth  III. 
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Carter  v.  Davis  et  al.^  8  Florida,  183,  decides  nothing  more 
on  the  point  in  question,  than  that  the  claims  of  attorneys,  in 
certain  cases,  constitute  an  equitable  lien  on  the  judgment 
recovered  by  them,  and  as  such,  entitled  to  priority.  The 
extent  of  the  lien,  however,  was  to  be  ascertained  upon  the 
basis  oi  quantum  meruit. 

Carter  v.  Bemut  et  al.,  8  ib.,  214,  is  a  branch  of  the  above 
case,  in  6  Florida,  and  it  holds  that  professional  services  of  an 
attorney,  in  that  State,  constitute  what  is  known,  and  spoken 
of,  in  this  country  and  in  England,  as  "  fees  "  and  "  costs," 
between  attorney  and  client,  and  constitute  a  lien,  which 
should  be  enforced  under  the  same  rules  of  law  as  in  England, 
where  these  fees  and  costs  are  taxable,  so  far  as  consistent 
with  the  practice  in  Florida. 

Fowler  v.  Morrill,  8  Texas,  153,  goes  to  the  point  only,  that 
an  attorney's  lien  on  a  judgment  recovered  by  him,  will  be 
protected. 

We  have  thus  reviewed  all  the  cases  cited  by  appellee, 
and  we  are  confident  not  one  of  them  sustains  them  in  the 
position  they  have  taken,  and  ask  this  court  to  sustain,  that 
their  claim  to  compensation  as  attorneys  at  law,  is  a  lien  upon 
the  land,  recovered  in  an  action  of  ejectment. 

On  the  other  side,  several  cases  are  cited,  decided  by  courts 
in  States  where  the  practice  of  taxing  costs  by  an  attorney, 
does  not  prevail. 

In  Indiana  it  was  held,  Hill  v.  BrinMey,  10  Intl.  102,  that 
attorneys  have  no  general  lien  upon  judgments  for  fees.  In 
England,  and  in  some  of  the  States  of  the  Union,  attorneys 
have  such  a  lieu  for  taxable  costs ;  but  these  are  different  from 
attorneys'  fees.  These  taxable  costs  in  Indiana,  and  in  this 
State,  go  to  the  clerk  and  other  officers,  not  to  attorneys. 
Neither  statute  nor  usage,  in  that  State,  gives  attorneys  a  I'en 
upon  judgments  for  their  costs. 

In  ISmalley  et  al.  v.  Clark  et  al.,  22  Verm.,  598,  this  whole 
Biibject  is  fully  examined,  and  the  conclusion  reached,  that  a 
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solicitor  in  chancery,  who  was  employed  to  commence  and 
prosecute  a  suit  for  the  purpose  of  obtaining,  for  his  client,  an 
unembarrassed  title  to  land,  to  which  he  had  a  claim,  and  who 
successfully  prosecuted  the  suit  to  a  final  decree,  whereby  the 
client  obtained  the  land,  had  no  specific  lien  upon  the  land 
so  obtained,  for  the  payment  of  his  account  for  services  and 
expenditures  in  the  prosecution  of  the  suit. 

This  is  a  case  quite  in  point,  the  only  difference  being  that 
appellees'  services,  for  which  they  claim  a  lien  on  the  land 
recovered,  were  rendered  in  a  court  of  law,  while  those  were  in 
a  court  of  chancery. 

The  facts  in  that  case  were  not  dissimilar  from  the  facts  in 
the  case  before  us,  as  would  appear  from  the  structure  of  the 
bill.  Smalley's  bill  was  predicated  upon  the  idea  that  he  had 
what  was  called  an  attorney's  lien  upon  the  lands,  for  the  pay- 
ment of  his  account  for  professional  services  in  securing  the 
land.  The  question  was,  in  that  case,  had  the  complainant, 
Smalley,  any  specific  lien  upon  this  land,  as  against  Smith, 
which  a  court  of  equity  could  protect  and  enforce.  Tlie  court, 
admitting  that  attorneys  have  a  lien  upon  judgments  recovered 
for  their  clients,  for  their  costs,  and  may  retain  the  amount 
in  their  hands,  and  may  have  an  order  to  restrain  their  clients 
from  receiving  the  proceeds  until  their  bills  have  been  paid, 
yet  hold,  that  a  lien  upon  the  land  recovered,  is  not  recognized 
by  an  adjudged  case  in  England,  save  in  the  doubtful  case  of 
Barnesly  v.  Powell,  in  1  Ambler,  102,  cited  by  appellees,  as  a 
leading  case  on  the  point,  and  which  we  have  endeavored  to 
show,  has  biit  little,  if  any,  application. 

The  court  say,  if  such  a  lien,  as  contended  for,  existed  in 
England,  it  is  somewhat  remarkable,  that  numerous  adjudged 
cases  are  not  to  be  found,  in  which  it  has  been  recognized 
and  enforced.  That  court  was  not  aware  of  any  such  case, 
and  none  was  cited  on  the  argument.  The  absence  of  such 
cases,  especially,  as  there  would  have  been  frequent  occasion 
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for  enforcing  such  a  lien,  if  it  existed,  furnishes  a  strong 
argument  that  no  such  lien  does  exist. 

Harger  and  wife  et  al.  v.  Fowler,  20  Arkansas,  667,  was  a 
case  where  Fowler,  an  attorney  at  law  and  solicitor  in  chan- 
cery had  been  employed  to  prosecute  a  suit  in  chancery,  for 
the  recovery  of  a  tract  of  land,  in  which  the  attorney  was 
successful.  He  claimed  a  lien  on  the  land  recovered,  and 
his  counsel  urged  all  the  arguments,  and  cited  most  of  the 
authorities  cited  in  this  case.  The  court  said,  to  hold  that  a 
solicitor  has  a  lien  upon  the  lands  recovered  in  a  chancery 
suit,  for  his  reasonable  fee,  would  be  introductory  of  a  new 
principle,  and  an  extension  of  the  doctrine  of  the  solicitors* 
lien  beyond  adjudged  cases.  The  leading  case  of  Barnesly  v. 
Powell,  1  Ambler  supra,  was  fully  examined  and  commented 
on,  and  also  the  case  of  Turwin  v.  Gibson,  3  Atkins  supra, 
and  were  considered  as  failing  to  sustain  the  claim  set  up. 

Frizzell  et  al.  v.  Haile,  18  Mo.  18,  decides  that  attorneys  in 
that  State  have  no  lien  for  their  fees  upon  judgments  recovered 
by  them,  and  a  defendant  would  be  protected  in  paying  the 
money  to  the  plaintiff  in  the  judgment,  notwithstanding  he 
may  have  notice  that  the  fees  of  the  attorneys  are  unpaid. 
The  court  said  that  attorneys  and  counselors  at  law,  in  Mis- 
souri, were  not  to  be  confounded  with  the  mere  attorneys  and 
solicitors  in  England.  There  they  are  recognized  as  officers 
of  the  court,  and  entitled  to  fees  for  the  services  performed  by 
them  in  the  same  manner  as  the  clerks  of  our  courts  of  record. 
Their  fees  are  ascertained  and  lixed  by  rules  of  court,  and  are 
recognized  in  the  taxation  of  the  costs  of  the  suit ;  and  such 
being  their  foundation,  the  law  confers  a  lien  on  papers  and 
on  judgments  to  secure  their  payment,  and  will  not  suff'er  col- 
lusive compromises  between  the  parties  to  a  suit,  made  with  a 
view  to  prevent  their  recovery.  In  our  country,  attorneys  at 
law  are  allowed  no  pay  which  are  taxed  as  costs.  They  look 
to  contracts  made  with  clients  for  remuneration  for  their  ser- 
vices.    If  they  receive  the  money  of  those  who  employ  them, 
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they  may  retain  tlieir  pay,  just  as  any  other  bailee  may  retain 
for  services  rendered  in  the  case  of  tlie  subject  of  the  bail- 
ment. Hence,  the  court  say,  the  learning  in  the  English 
books  in  relation  to  the  liens  of  attorneys,  has  but  little,  if  any, 
application  under  our  system  of  laws. 

In  Duliois'  appeal,  38  Penn.  State  Rep.  231,  the  court  said, 
in  a  certain  sense,  an  attorney  may  be  said  to  have  a  lien  for 
his  fees  upon  the  money  or  papers  of  his  client,  while  they  are 
in  his  hands.  He  may  deduct,  from  money  collected  by  him, 
a  jnst  compensation  for  collecting  it,  and  need  only  pay  over 
the  balance.  This,  however,  is  a  right  to  defalcate,  rather 
than  a  lien.  So  he  may  retain  papers  intrusted  to  him,  until 
he  has  been  paid  for  services  rendered  in  regard  to  them ;  but 
possession  is  indispensable  to  his  lien,  as  much  as  it  is  to  the 
lien  of  an  ordinary  factor,  or  bailee. 

In  Cozzens  v.  Whitney  and  Wife,  2  Rhode  Isl.  T9,  which 
•was  a  proceeding  in  chancery  seeking  to  obtain  a  lien  upon 
real  estate,  toward  which  complainant  had  rendered  profes- 
sional services  as  an  attorney,  on  the  assurance  that  they 
would  be  paid  for  by  means  of  the  estate,  the  court  said  they 
could  not  see  how,  upon  the  general  principles  of  equity, 
there  could  be  a  lien  on  the  property  for  the  payment  of  com- 
plainant's claim. 

In  ex pa7'te  Kyle,  1  California,  331,  it  was  said,  an  attorney 
has  a  lien  for  his  costs  upon  a  judgment  recovered  by  him,  but 
these  are  such  costs  as  are  allowed  to  an  attorney  by  statute, 
and  is  not  extended  to  cases  where  an  attorney  or  counselor 
claims  a  quantum  meruit  compensation  for  his  services. 

A  careful  review  of  the  authorities  cited,  satisfies  us  that  no 
Buch  lien,  as  claimed  by  appellee,  has  ever  been  allowed  in  any 
court  in  England,  or  in  any  of  the  States  of  this  Union.  No 
case  directly  on  the  point  has  been  cited,  for  while,  as  in  Eng- 
land, New  York,  Massachusetts,  Georgia  and  Florida,  attorneys 
have  a  lien  on  the  judgments  recovered,  for  their  costs,  nearly 
all  the  cases  show  the  judgments  were  money  judgments,  and 
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the  lien  allowed  was  for  taxable  costs  only,  and  not  where  a 
quantum  meruit  compensation  was  claimed. 

In  this  State  we  have  no  statute  giving  costs  to  attorneys  ; 
consequently,  they  must  recover  for  their  services  in  the  ordi- 
nary mode. 

The  argument  of  appellees,  as  to  the  justice  of  the  claim  to 
a  lien,  might,  with  propriety  and  force,  be  addressed  to  the 
law-making  power. 

It  may  be,  a  lawyer's  services  in  recovering  a  tract  of  laud 
by  suit  are  as  meritorious  as  those  of  a  carpenter  or  mason 
who  builds  a  house,  but  the  latter  had  no  lien  until  it  was  given 
to  them  by  an  express  statute.  At  common  law,  liens  of  par- 
ticular }>ersons,  in  certain  cases,  were  recognized  and  enforced, 
but  they  were  of  a  kind  that  attached  to  an  article  in  the 
actual  possession  of  the  bailee. 

If  he  parted  with  the  possession,  the  lien,  in  general,  was 
lost.  We  are  not  able  to  find  any  case  where  it  has  been 
directly  decided  that  an  attorney  at  law  is  entitled  to  a  lien 
on  the  land  he  may  have  been  instrumental  in  recovering  by 
action  at  law  or  in  chancery. 

Such  a  lien  would  be  a  secret  lien,  which  the  policy  of  the 
law  does  not  encourage,  and  when  claimed,  it  must  be  sup- 
ported by  unquestionable  authority. 

A  mechanic's  lien,  though  created  by  express  statute,  is 
not  favored  by  courts,  for  the  reason  that  it  is  a  secret  lien,  of 
which  the  public  can  have  no  notice.  So  with  the  equitable 
lien  of  a  vendor  of  land  for  the  purchase  price  ;  this  is  not 
favored  for  the  same  reason,  and  it  must  be  enforced  in  a  rea- 
sonable time. 

If,  to  these  secret  liens,  be  added  those  of  an  attorney,  no 
one  can  foresee  the  difficulties  and  confusion  that  would  result 
from  it.  Every  tract  of  land  which  had  once  been  a  subject 
of  litigation,  would  lose  most  of  its  exchangeable  value,  from 
an  apprehension  of  some  latent  lien  in  favor  of  some  attorney. 
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W"e  can  see  no  reason  for  such  a  claim  as  is  advanced  by 
the  appellees,  and  find  no  authority  to  support  it. 

The  views  above  presented,  render  it  unnecessary  to  exam- 
ine any  other  question  made  on  the  record. 

The  original  decree,  not  having  been  a  final  decree,  and 
only  made  such  by  this  last  decree  from  which  the  appeal  is 
taken,  the  reversal  of  the  last  must  operate  as  a  reversal  of  the 
first,  and  disposes  of  all  the  questions  made  on  the  record. 

The  decree  is  reversed. 

Decree  reversed. 


C.  M.  MUECH 

V. 

Samuel  W.  Wright. 

1.  Sales— conditional  sale  and  de/irery.  Where,  by  the  terms  of  a  written  agree- 
ment between  M  and  L,  the  latter  received  from  the  former  a  piano,  the  price  of 
which  was  fixed  at  $700.00,  and  upon  taking  it,  L  paid  $50.00,  which  was  called 
the  rent  of  the  instrument  for  the  first  month,  and  he  was  to  pay  $50.00  at  the 
beginning  of  each  month  thereafter,  for  13  months,  the  same  to  become  L'a 
property,  in  event  of  his  paying  the  $700.00  within  the  13  months,  the  monthly 
payment  as  rent  to  count  as  a  part  of  the  $700.00 :  Held,  that  this  transaotion 
could  not  be  treated  as  a  lease,  but  was  a  conditional  sale  of  the  piano,  with  a 
right  of  rescission  on  the  part  of  M  in  event  L  should  fail  in  paying  the  instal- 
ments ;  and  if  levied  upon  by  creditors  of  L,  while  in  his  possession,  M's  lien 
would  thereby  become  extinct. 

Appeal  from  the  Circuit  Court  of  Moultrie  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  the  appellant 
against  the  appellee,  at  the  October  term,  A.  D.  1867,  of  the 
Circuit  Court  of  Moultrie  county,  the  subject  of  which  was  a 


4:88  MuECH  V.  Weight.  [Jan.  T. 

Opinion  of  the  Court. 

piano  forte.  The  case  was  tried  by  the  court,  a  jury  being 
waived,  and  a  judgment  rendered  for  the  defendant,  awarding 
a  return  of  the  property.  The  facts  in  the  case  are  fully 
stated  in  the  opinion. 

Mr.  C.  M.  Morrison,  for  the  appellant. 

Mr.  John  E..  Eden,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

We  entertain  no  doubt  that  this  transaction  was,  in  fact,  a 
RHle  of  the  piano,  though  made  to  assume  the  form  of  a  lease 
for  the  purpose  of  giving  the  vendor  a  lien  on  the  instrument 
until  payment  in  full  of  the  purchase  money.  The  mere  state- 
ment of  the  facts  shows  this.  The  price  of  the  piano  was 
seven  hundred  dollars.  The  purchaser,  on  taking  it,  paid 
lifty  dollars,  which  was  called  the  rent  of  the  piano  for  the 
iirst  month,  and  he  was  to  pay  fifty  dollars  at  the  beginning 
of  each  month  thereafter  for  thirteen  months,  the  piano  to 
become  the  property  of  the  purchaser  in  the  event  of  his  pay- 
ing seven  hundred  dollars  within  the  thirteen  months,  and  in 
til  at  event,  all  past  payments  of  rent  to  count  as  a  part  of  the 
seven  hundred  dollars.  It  will  be  observed  that  at  tlie  begin- 
ning of  the  thirteenth  month,  the  purchaser  would  have  paid 
six  hundred  and  fifty  dollars,  and  that  he  had  the  whole  of 
that  month  for  the  payment  of  another  fifty  dollars,  on  the 
payment  of  which  sum  the  piano  was  to  become  his  property. 
It  was  a  mere  subterfuge  to  call  this  transaction  a  lease,  and 
the  application  of  that  term  in  the  written  agreement  between 
the  parties  does  not  change  its  real  character.  It  was  a  condi- 
tional sale,  with  a  right  of  rescission  on  the  part  of  the  vendor 
in  ease  the  purchaser  should  fail  in  payment  of  his  instal- 
ments— a  contract  legal  and  valid  as  between  the  parties,  but 
made  with  the  risk,  on  the  part  of  the  vendor,  of  losing  his 
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lien,  in  case  the  property  should  be  levied  upon  by  creditors 
of  the  purchaser  while  in  possession  of  the  latter.  That  has 
happened  in  this  instance,  and  tlie  lien  relied  upon  by  the 
appellant  is  unavailing  as  against  a  creditor.  Jennings  v. 
Gray,  13  Ills.,  610;  Brundage  v.  Camp,  21  ib.,  330;  McCorrnick 
V.  FFadden,  37  ib.,  370. 

As  the  case  was  tried  by  the  court,  and  as  that  part  of  the 
evidence,  as  to  which  there  is  no  controvei'sy,  fully  sustains 
the  finding,  it  is  not  necessary  to  decide  upon  the  admissi- 
bility of  the  residue.  Even  if  properly  admitted,  its  exclu- 
sion would  not  have  changed  the  result. 


Judgment  affirmed. 


City  of  Bloomington 

V. 

Jacob  Wahl. 

1.  Municipal  corporations— specta/  powers— to  regulate  and  establish  market 
houses.  Under  the  authority  conferred  upon  municipal  corporations  to  erect, 
establish  and  regulate  markets,  and  market  places,  whenever  the  power  Is  exer- 
cised, it  must  be  reasonable  and  uniform  in  its  operation,  and  be  calculated  to 
promote  the  general  welfare  of  the  inhabitants,  and  must  not  create  monopolies, 
nor  restrain  trade. 

2.  Same— what  deemed  an  unreasonahle  exercise  of  power  under  such  authority. 
The  charter  of  the  city  of  Bloomington  empowered  the  Common  Council  "  to 
erect  market  houses,  establish  markets  and  market  places,  and  provide  for  the 
government  and  regulation  thereof,"  under  whiob.  an  ordinance  was  passed,  desig- 
nating two  certain  lots,  and  the  ground  floor  of  the  building  thereon,  as  a  mar- 
ket place,  and  prohibited  any,  and  all  persons,  at  all  hours  of  the  day,  from  keep- 
ing a  private  market,  outside  of  the  designated  market  place,  for  the  sale 
of  fresh  meats  in  any  quantity,  excepting  a  few  certain  kinds,  under  a  penalty  of 
$20.00  for  each  offense.  Held,  that  the  ordinance  was  unreasonable;  that  it  waa 
In  restraint  of  trade,  and  tended  to  create  a  monopoly. 
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3.  Same— w/Mt  would  have  been  reasonable.  Had  the  ordinance  fixed  a  reason- 
able number  of  hours  of  each  day  within  which  such  article  should  be  sold  in  the 
market  limits,  and  under  the  regulations  thereof,  and  left  all  others  outside  of 
these  limits  free  to  sell  the  same  in  the  due  course  of  trade,  It  might  then  be 
unobjectionable. 

4.  Same— power  to  impose  a  license.  And  in  such  case,  when  authority  of  this 
nature  is  conferred,  the  corporation  possesses  the  power  to  impose  a  reasonable 
license  for  the  privileges  granted. 


Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Williams  &  Bukr,  for  the  appellant. 

Messrs.  Tipton,  Benjamin  &  Rowell,  for  the  appellee. 

/  Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  city  of  Bloomington, 
before  the  police  magistrate  of  the  city,  against  Jacob  Wahl, 
or  a  violation  of  an  ordinance  of  the  city.  On  a  trial  before 
the  police  magistrate,  defendant  was  found  guilty  and  lined. 
The  case  was  removed  to  the  Circuit  Court  of  McLean 
county,  and  a  trial  was  had  by  the  court,  by  consent,  without 
a  jury,  when  the  issues  were  found  and  a  judgment  rendered 
pro  formay  for  the  defendant.  The  case  is  brought  to  this 
court  by  appeal,  and  the  finding  the  issues  and  rendering  a 
judgment  in  favor  of  defendant,  is  assigned  for  error. 

The  first  section  of  the  ordinance,  upon  which  this  proceed- 
ing is  based,  declai*es,  "  That  lots  seven  and  ten,  in  block 
thirty-six,  in  K.  H.  Fell's  addition  to  the  town  (now  city)  of 
Bloomington,  and  the  ground  floor  of  the  building  erected 
thereon,  and  the  space  adjoining  said  lots,  tending  to  the  cen- 
ter   of    North    and    Center    streets,    shall    be    known    and 
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designated  as  the  Bloomington  City  Market."  Section  twenty- 
two  declares  that,  "No  person  shall,  outside  of  said  market, 
keep  a  private  market  for  the  sale  of  fresh  meats,  except  as 
hereinafter  provided,  under  a  penalty  of  not  less  than  twenty 
dollars  for  each  offense.  Provided^  this  section  shall  not  pre- 
vent any  person  from  selling,  anywhere,  at  any  time,  fresh 
venison,  poultry,  fish  or  wild  game,  when  not  otherwise  pro- 
hibited, nor  shall  it  be  construed  to  prevent  any  farmer  or  pro- 
ducer from  selling  his  meat  anywhere  in  the  city,  at  any  time, 
in  any  quantities,  not  less  than  one  quarter ;  nor  shall  it  be 
construed  to  prevent  any  trader  from  selling,  anywhere  in  the 
city,  at  any  time,  dried  or  smoked  beef,  bacon,  shoulders, 
hams  or  sides." 

It  appears  from  the  evidence  that  appellee  sold  fresh  meat 
at  his  store,  or  private  market,  and  regular  place  of  business, 
on  the  21st  day  of  January,  1868 ;  that  his  store  is  within  the 
corporate  limits  of  the  city,  and  one  half  mile  from  the  mar- 
ket house ;  that  appellee  was  at  the  time  a  regular  merchant 
or  dealer  in  meat,  in  the  city,  and  the  meat  in  question  was 
sold  in  the  regular  course  of  his  business;  that  his  store  was 
built  by  him  for  a  meat  market,  and  has  been  so  used  by  liim 
for  the  last  four  years ;  that  the  city  market  house  was 
opened  as  such  on  the  20th  day  of  January,  1868,  and  the 
ordinance  went  into  effect  on  that  day. 

The  authority  to  adopt  this  ordinance  is  claimed  under  this 
provision  of  the  city  charter,  which  declares  the  city  council 
shall  have  power  by  ordinance  "  to  erect  market  houses,  estab- 
lish markets  and  market  places,  and  provide  for  the  govern- 
ment and  regulation  thereof."  We  are  referred  to  the  case  of 
Caldv)ell  v.  The  City  of  Altoii^  33  111.  416,  as  conclusive  of 
this  case.  It  will  be  observed,  however,  that  the  two  cases 
are  not  similar  in  their  facts.  In  that  case  the  ordinance  had 
designated  a  certain  portion  of  the  city  as  market  limits,  and 
prohibited  all  persons  from  selling  specified  articles  during 
market  hours,  even  beyond  those  limits,  while  in  this  case  all 
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persons  are  prohibited  from  selling  fresh  meats  at  any  place 
within  the  city,  except  upon  the  two  lots  and  adjoining  streets, 
at  all  times  and  in  all  other  places.  In  that  case  it  was  held, 
•that  the  ordinance  was  unreasonable  and  void,  in  so  far,  as  it 
prohibited  the  sale  of  vegetables  beyond  the  market  limits. 
But  the  question  as  to  how  far  those  limits  might  be  extended 
as  tending  to  create  a  monopoly,  was  not  before  the  court  and 
was  not  considered. 

A  few  plain  principles,  which  are  firmly  established,  and 
fully  recognized  by  our  courts,  lie  at  the  foundation  of  the 
exercise  of  this  power.  The  ordinance  must  be  reasonable, 
uniform  in  application  throughout  the  limits  in  which  it  has 
operation ;  it  must  not  be  in  restraint  of  trade ;  it  must  not 
create  oppressive  monopolies,  but  must  be  calculated  to  advance 
the  general  welfore  of  the  inhabitants  of  the  municipality. 
But  while  these  rules  are  simple  and  uniformly  recognized, 
many  cases  arise  in  which  difficulty  is  encountered  in  their 
application  to  the  facts  of  the  particular  case.  It  is  not  unfre- 
quently  the  case,  that  it  is  perplexing  to  determine  the  precise 
limit  of  municipal  power.  What  is  reasonable,  is  uniform, 
does  not  restrain  trade  or  create  a  monopoly,  frequently  pre- 
sents questions  that  do  not  admit  of  a  ready  solution.  In 
Great  Britain,  whence  we  draw  our  theory  of  the  common 
law,  large  powers  were  not  unfrequently  exercised  by  those 
bodies,  under  their  charters.  But  these  rules  were  ever 
regarded  as  fundamental  in  their  government. 

In  the  case  of  The  Oity  of  Chicago  v.  Rumpff,  45  111.,  90, 
the  question  was  before  the  court  whether  the  city  had 
the  power  to  confine  all  of  the  slaughtering  of  animals 
within  its  limits,  to  a  particular  lot ;  when  it  was  held, 
that  such  an  ordinance  created  a  monopoly  and  could  not  be 
sustained ;  that  it  gave  to  the  owner  of  the  particular  place 
unreasonable  privileges,  that  were  oppressive  to  the  remain- 
der of  the  inhabitants;  that  it  was  in  restraint  of  a  legitimate 
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Dccupation,  aud   violated  the   principles    to    wliich  the  ordi- 
nances of  those  bodies  must  conform. 

That  the  city  inaj,  under  their  charter,  erect  onp  or  more 
market  houses,  and  pass  all  of  the  necessary  by-laws  for  the 
regulation  of  the  inspection,  weighing  and  selling  articles  there- 
in, none  will  contest.  And  that  they  may  designate  reasona- 
ble boundaries,  and  prohibit  the  sale  of  the  various  articles 
usually  exposed  to  sale  in  market,  within  rnarket  hours,  would 
seem  to  be  equally  clear.  But  to  do  so,  there  should  be  regu- 
lar and  reasonable  hours  designated,  within  which  all  such 
articles  offered  in  those  limits  would  be  required  to  be  sold  in 
market  and  governed  by  those  by-laws.  But  to  require  all 
such  articles,  at  all  hours,  when  offered  for  sale,  to  be  brought 
to  and  offered  at  the  one  place,  within  tlie  city,  and  there  sold, 
and  to  prohibit  the  sale  of  such  articles,  in  any  quantity,  aud 
during  all  periods  of  time,  outside  of  the  two  lots  designated, 
and  the  adjoining  streets,  would  seem  to  be  manifestly  in 
restraint  of  trade,  and  to  create  a  monopoly  highly  oppressive 
to  the  people.  It  would  give  the  entire  right  to  sell  such  arti- 
cles to  a  few,  in  exclusion  of  all  others.  In  so  large  a  popula- 
tion as  the  growing  city  of  Bloomington  now  possesses,  and 
which  is  increasing  with  such  rapidity,  it  would  tend  to 
greatly  enhance  the  price  of  articles  of  food,  and  would  tend 
to  the  loss  of  time,  to  compel  all  of  the  inhabitants  to  resort  to 
one  place  to  procure  their  daily  supply. 

If  all  fresh  meats  may  be  thus  controlled  in  their  sale,  all 
kinds  of  meats,  breadstuff's,  vegetables  and  fruits  may  be 
brought  under  the  same  restrictions.  If  this  may  be  done, 
the  business  in  this  department  would  fall  into  tlie  hands  oi 
the  few,  and  all  competition  would  be  destroyed,  and  the  peo-" 
pie  oppressed.  We  cannot  see  that  this  ordinance  is  rea« 
sonable. 

Had  it  fixed  a  reasonable  number  of  liours  of  each  day, 
within  which  such  articles  sliould  be  sold  in  tl)e  market  limits, 
aud  under  the  regulations  for  their  sale,  then  it  might  be  that 
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it  would  have  been  unobjectionable,  had  it  left  all  others  but- 
side  of  these  limits  free  to  sell  those  articles  in  the  due  course 
of  trade.  If  the  charter  confers  the  power,  the  city  could 
impose  a  reasonable  license  for  the  privilege,  as  in  the  pursuit 
of  other  kinds  of  business. 

It  is  urged  that,  unless  sold  in  market,  fresh  meats  are  lia- 
ble to  create  a  nuisance,  that  would  become  oflPensive  to  the 
inhabitants.  The  city,  doubtless,  has  ample  power  to  suppress 
nuisances  within  its  limits,  and  it  therefore  follows  that  it  is 
not  necessary  to  compel  its  sale  in  market  for  the  avoidance  of 
that  inconvenience.  We  are  of  the  opinion  that  this  ordi- 
nance is  not  reasonable  and  cannot  therefore  be  sustained,  and 
the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Illinois  Centbal  Railroad  Compamt 

^• 
Abeam  Middleswokth. 

1.  Nequgbncb— Kaibility  of  a  railroad  company  for  killing  stock.  In  an  action 
against  a  railroad  company  for  liilling  stock,  it  appeared  that  the  animals  were  on 
the  track  near  a  culvert,  and  were  seen  by  the  engine  driver;  that  he  sounded 
the  vfhistle  to  frighten  them  off,  but  that  they  ran  along  the  track  into  a  cut, 
and  instead  of  stopping  the  train,  as  he  might  have  done,  it  was  driven  among 
them,  and  two  of  the  animals  were  killed  before  reaching  the  cut,  and  the 
remaining  ones  killed  in  the  cut  and  along  the  track  to  the  first  crossing  beyond 
it :  Held,  that  this  was  culpable  negligence  on  the  part  of  the  engine  driver,  for 
which  the  company  was  liable. 

2.  Same— when  plaintiff  not  considered  equally  in  fault.  And  in  such  case, 
where  the  proof  showed  that  the  plaintiff  had  made  use  of  one  side  of  the  com- 
pany's fence  along  the  roadway,  for  an  inclosure,  in  which  the  stock  was  penned, 
and  through  which  they  had  broken  and  got  upon  the  track,  such  act  of  carelessnesa 
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on  the  part  of  the  plaintiff,  ■will  not  lessen  the  defendant's  liability,  where 
the  exercise  of  ordinary  care  and  skill  upon  its  part  would  have  prevented  the 
injury  sustained. 

3.  FoRMEB  DECISIONS— overjniZed.  The  contrary  doctrine,  announced  in  the 
cases  of  the  Central  Military  Tract  R.  R.  Co.  v.  RoclmfeUow,  17  111.  541;  Qreal 
Western  R.  R.  Co.  v.  Thompson,  ib.  131;  lU.  Central  R.  R.  Co.  v.  Reedy,  and 
Chi.  &  Miss.  R.  R.  Co.  v.  Patchin,  16  ib.  198,  overruled. 

4.  Railroad  companies— duties  of— to  prevent  injury  to  the  property  of  another. 
It  is  the  duty  of  corporations,  as  well  as  of  all  persons,  in  all  the  business  and 
avocations  of  life,  each  to  so  exercise  his  rights  as  to  cause  no  unnecessary 
injury  to  another,  each  one  using  ordinary  care  and  diligence  to  prevent  Injurr  to 
the  other. 

Appeal  from  the  Circuit  Court  of  Shelby  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Charles  Emerson,  for  the  appellants. 

Messrs.  Moulton  &  Chaffee,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case  for  negligence  in  so  running 

the  railroad  train  of  appellants,  that  twenty-one  mules  of 
appellee  were  killed.  There  were  a  verdict  and  judgment  for 
the  plaintiff,  a  new  trial  having  been  refused.  The  points 
made  here  are,  that  the  verdict  was  against  the  evidence  and 
should  have  been  set  aside,  and  a  new  trial  granted,  and  that 
certain  instructions  given  for  the  plaintiff  were  improper,  and 
one  asked  by  the  defendants  and  refused,  should  have  been 
given. 

We  have  examined  the  evidence  with  great  care,  as  it 
appears  in  the  bill  of  exceptions,  and  are  satisfied  it  supports 
the  charge  of  great  negligence,  even  to  recklessness  on  the 
part  of  the  employees  of  the  appellants.     The  weight  of  the 
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evidence  is  strong  to  the  point,  that  it  "was  in  the  power  of 
the' driver  of  the  engine,  by  the  exercise  of  ordinary  care,  to 
have  seen  such  a  number  of  mules  in  time  to  have  stopped  the 
train  before  they  were  reached.  With  a  good  head  light 
properly  trimmed,  and  luminous,  on  a  straight  road,  it  is  impos- 
sible, if  he  was  not  asleep,  which  these  drivers  sometimes  are, 
when  on  duty,  and  on  the  usual  look-out,  that  he  should  not 
have  seen  them.  Even  if  he  had  other  duties  to  perform, — 
such  as  attending  to  the  pumps  or  other  parts  of  the  machine, 
he  has  always  time  to  make  such  observations,  and  provide 
against  accidents.  It  is  not  unfrequent,  and  it  has  been 
charged  against  these  drivers,  that  the}',  intentionally,  rush  their 
machines  into  a  crowd  of  animals,  with  no  other  thought  but 
to  see  how  many  they  can  kill,  like  a  sportsman  shooting  into 
a  flock  of  quails,  and  boast  of  their  skill  afterwards;  and  that 
they  are  sometimes  asleep  at  their  posts,  is  an  asserted  fact. 
A  spirit  of  recklessness  seems  to  have  been  engendered  among 
them,  resulting  not  only  in  loss  to  the  companies  employing 
them,  but  in  life  and  property,  to  a  fearful  extent.  We  are 
not  to  suggest  a  corrective,  but  it  would  seem,  by  the  united 
action  of  these  most  powerful  and  necessary  cor])orations, 
some  system  might  be  devised  by  which  none  but  the  most 
careful  men  should  receive  employment  from  them  in  such 
responsible  positions,  a  prompt  discharge  immediately  follow- 
ing exhibition  of  negligence.  It  may  be  said,  these  corpora- 
tions must  take  men  as  they  find  them,  and  none  are  perfect ; 
yet,  there  is  a  vast  diiFercnce  in  the  qualities  of  men 
engaged  in  the  same  pursuit,  and  all  proper  means  should  be 
used  to  provide  the  best.  There  is  always  a  choice,  and  it 
ought  to  be  incumbent  on  railroad  companies  to  make  the 
best  choice,  without  regard  to  compensation,  of  men,  to  whom 
the  public  are  obliged  to  entrust  their  property  and  lives  and 
all  that  is  dear  to  them. 

It  is  in  vain  to  say,  in  the  face  of  the  testimony  in  this 
record,  that  a  careful  driver,  on  the  look-out,  could  not  see  a 
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gang  of  mules  on  a  level,  when  there  was  no  curve  in  the 
road,  and  stop  the  train  in  time,  although  it  was  running  at 
the  rate  of  thirty  miles  an  hour.  With  the  patent  brake  now 
in  general  use  a  passenger  train,  as  this  \vas,  running  at  the 
rate  of  thirty  or  forty  miles  an  hour,  can  be  ''broke  up"  and 
brought  to  a  stop  in  one  hundred  and  fifty  or  one  hundred 
and  seventy-five  yards,  and  such  a  crowd  of  animals  can  be 
seen  much  farther  than  that. 

This,  the  driver  of  appellant's  engine  could  have  done,  but 
he  chose  rather,  to  run  recklessly  into  the  herd,  regardless  of 
consequences.  The  proof  shows,  as  we  understand  it,  that 
the  mules  were  on  the  track  near  the  culvert ;  that  the  engine 
driver  saw  them  before  he  reached  the  culvert,  and  whistled 
to  frighten  them  from  the  track ;  that  they  ran  north  on  the 
road  into  the  cut,  two  of  them  having  been  overtaken  and 
killed  before  the  train  reached  the  cut,  and  that  the  others 
were  killed  in  the  cut  and  along  the  track  to  the  road  crossing 
north  of  the  cut.  The  train  could  have  been  stopped  befoi'e 
the  cut  was  reached,  if  not  before  the  two  mules  were  killed. 
This  is  evident.  There  was  culpable  negligence  in  omitting 
so  to  do. 

But  it  is  said  appellee  was  also  negligent,  and  his  negligence 
contributed  to  the  injury.  This  cannot  be  denied  ;  he  was 
incautious  in  penning  the  mules  at  the  place  he  did,  but  that 
gave  appellants  no  right,  with  their  powerful  machine,  to  i-un 
over  them  and  destroy  them,  if  proper  care  on  their  part 
would  have  prevented  it.  It  is  carelessness  for  a  man  to  lie 
down  and  go  to  sleep  in  a  public  road,  but  if  he  does  so,  a  driver 
of  a  team,  seeing  him  in  that  position,  has  no  right  to  run  over 
him,  and  kill  or  maim  him. 

It  is  complained  that  the  court  gave  this  instruction  for  the 
plaintiff: 

1st.  That  if  the  jury  believe,  from  the  evidence,  that  the 
servants  or  employees  of  the  railroad  company,  in  the  man- 
agement of  the  engine,  were  guilty  of  gross  negligence  jr 
63—46™  iLr.. 
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carelessness,  and,  in  consequence,  the  mules  were  killed,  that 
then  the  jury  should  find  for  the  plaintiff  the  value  of  the 
mules  so  killed  or  injured,  unless  they  find,  from  the  evidence, 
that  the  plaintiff  was  also  guilty  of  negligence. 

Strictly,  this  instruction  was  not  quite  right,  as  it  mixes  up 
the  mules  injured  with  those  killed,  and  would  seem  to  autho- 
rize the  jury  to  find  for  the  value  of  those  injured,  and  would 
tend  to  mislead  them ;  but  that  they  were  not  misled,  appears 
by  the  amount  of  the  verdict,  for,  by  computation,  it  will  be 
seen  only  the  mules  killed  were  included  and  estimated.  The 
defendants  could  not,  therefore,  have  been  prejudiced  by  it. 

It  is  also  complained  that  the  court  gave  this  instruction  for 
the  plaintiff: 

"If  the  jury  believe,  from  the  evidence,  that  the  engine 
driver,  by  the  use  of  ordinary  skill  and  prudence,  could  have 
seen  the  mules,  or  that  he  did  see  the  mules,  and  that  he 
might,  without  danger,  have  stopped  the  train  before  striking 
the  mules,  and  did  not,  that  this  would  be  negligence  on  the 
part  of  the  railroad  company." 

Appellants  admit  this  is  the  doctrine  when  applied  to  rail- 
road companies  as  common  carriers,  but  when  such  a  company 
has  its  road  fenced  with  a  good  and  sufficient  fence,  the  ser- 
vants of  the  company  have  a  right  to  assume  that  no  unruly 
stock  has  broken  down  the  fence  and  got  upon  the  road ;  and 
the  owners  of  such  stock  have  no  right  to  demand  that  the 
servants  of  the  company  shall  keep  a  good  look  out  for  the 
purpose  of  avoiding  injury  to  it,  and  for  this  rule  cites  The 
Central  Military  Tract  R.  R.  Co.  v.  Rockfellow,  17  111.  541, 
and  The  Great  Western  Railroad  Co.  v.  Thompson^  ib.  131, 
and  III.  Cent.  R.  R.  Co.  v.  Reedy.,  ib.  580,  which  seem  to 
sustain  him — in  fact,  do  sustain  this  view — and  so  does  the 
case  of  The  Chicago  cfc  Miss.  R.  R.  Co.  v.  Patchin,  16  ib.  198. 

The  doctrine  is  distinctly  laid  down  in  those  cases,  that  a 
railroad  company  is  not  liable  for  the  want  of  ordinary  care 
and  dili^-ence  in  running  its  train,  whereby  stock  upon  the 
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road  is  killed,  but  only  for  wanton,  willful  or  gross  negligence, 
and  that  the  doctrine  in  regard  to  carriers  of  persons,  has  no 
application. 

Much  reflection  has  satisfied  ns  the  doctrine  of  these  cases 
is  liable  to  severe  and  just  criticism,  and  is  not  in  harmony 
with  that  great  maxim  of  the  common  law,  so  long  reverenced, 
and  so  consonant  with  the  instincts  of  our  nature,  and  that  is, 
"  So  use  your  own  property  and  exercise  your  rights,  as  not 
to  inflict  injury  upon  another.''  The  idea  is  not  tolerable,  that 
an  injury  may  be  inflicted  which,  by  ordinary'  care  and  dili- 
gence, could  have  been  avoided.  There  would  be  no  safety 
in  daily  intercourse,  if  such  was  the  law.  By  its  force,  a  man 
may  ride  his  horse  over  another,  who  is  carelessly  exposed  in 
a  street,  on  which  they  have  a  common  right.  By  its  force, 
all  those  precautions  and  safeguards  sanctioned  by  experience, 
are  dispensed  with,  and  a  time-Tionored  and  sensible  and  just 
maxim  of  the  law  scouted.  The  true  doctrine  is,  that  in  all 
the  business  and  avocations  of  life,  those  pursuing  a  particular 
business  should  so  exercise  their  rights  as  to  do  no  unnecessary 
injury  to  another  in  the  pursuit  of  his  business,  or  in  the  exer- 
cise of  his  rights.  All  should  use  ordinary  care  and  diligence 
to  prevent  injury.  G?\  Western  R.  R.  Co.  of  1859  v.  Ilaworth 
et  al.  39  111.  346. 

In  this  view  the  instruction  was  correct. 

It  is  also  complained  that  the  court  refused  to  give,  for 
defendants,  this  instruction  : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
without  the  permission  of  the  railroad  company,  entered  upon 
its  right  of  way  and  made  uso  of  its  fence  to  pen  a  large  herd 
of  mules,  and  the  mules  broke  down  the  railroad  company's 
fence  and  got  upon  the  track,  and  were  there  injured  or  killed, 
the  railroad  company  is  not  liable." 

The  facts  being  as  stated  in  this  instruction,  the  duty  of 
defendants  to  use  proper  care  and  diligence,  was  in  no  way 
diminished.     No  matter  how  the  animals  got  upon  the  track, 
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if  injury  to  them  could  have  been  avoided  by  the  exercise  of 
ordinary  care  and  diligence,  that  degree  of  care  and  diligence 
should  have  been  observed. 

If  the  owner  of  the  mules  was  a  trespasser  in  making  use 
of  the  right  of  w^ay  of  the  company,  and  of  a  portion  of  their 
fence  for  one  side  of  an  inclosure  for  the  mules,  it  was  a 
trespass  of  long  standing,  and  at  no  time  objected  to  by  the 
company ;  and  if,  in  consequence  of  the  trespass,  the  mules 
got  upon  the  track,  the  servants  of  the  company  had  no  right 
to  kill  them. 

If  a  horse  breaks  a  farmer's  fence  and  gets  into  his  field,  or 
the  fence  is  let  down  for  the  purpose  by  the  owner  of  the 
horse,  has  the  owner  of  the  field,  in  endeavoring  to  get  the 
horse  out,  a  right  to  kill  him  2  No ;  the  owner  of  the  field 
must  act,  under  such  circumstances,  with  a  due  degree  of  care 
and  caution,  so  that  in  his  efforts  to  get  the  horse  out,  he  does 
him  no  unnecessary  damage.  This  revered  maxim,  to  put  it  in 
its  original  language,  "  Sic  utere  tuo  ut  alienum  non  Icedas^^  is 
applicable  to  all  the  relations  of  life  and  conditions  of  men  in 
society,  and  to  railroad  corporations  likewise. 

These  considerations  satisfy  us  there  was  no  error  in  the 
instructions  in  giving  or  refusing,  as  alleged.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Samtjel   Laie 

V. 

Alfred  S.  Mayeield, 

BviDBNOB— f»  ejectmenV-thal  the  lands  were  school  property— wluit  iiigufficien^ 
Where,  In  an  action  of  ejectmeat,  the  defendant  proved  color  of  title,  and  pay- 
ment of  taxes,  for  seven  successive  years,  and  the  plaintiff   claimed  that  the 
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premises  were  school  lands,  and,  therefore,  not  taxable,  but,  in  proof  of  which, 
the  record  simply  disclosed  the  fact,  tliat  the  phiintlff,  with  others,  received  a 
deed  of  the  property,  as  "  Trustees  of  the  Carlinville  School  Union,"  and  that 
thlrty-flve  years  ago,  it  had  a  log  school  house  upon  it,  and  was  then  known  as  the 
Bchoollot:  ifdd,  that  this  was  not  sufficient  evidence  to  show  that  it  was  school 
property,  to  take  the  case  out  of  the  statute  of  limitations. 

"Writ  of  Error  to  the  Circuit  Court  of  Macoupin  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  opinion  states  the  case, 

Mr.  S.  S.  Gilbert,  for  the  plaintiff  in  error. 

Messrs.  Palmer  &  Hay,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Lair,  against 
Mayfield,  in  which  the  plaintiff  claimed  title  under  a  deed 
executed  in  1831,  by  the  county  commissioners  of  Macoupin 
county,  to  Joseph  Buningli,  Ezekiel  Good,  James  P.  Smith, 
David  Giml  in,  and  himself.  The  deed  described  the  grantees 
as  ''  Trustees  of  the  Carlinville  School  Union,"  and  ran  to  them 
and  their  successors  in  office,  "  for  the  use  and  benefit  of  the 
inhabitants  of  Carlinville  and  its  vicinity."  The  plaintiff 
proved  the  death  of  all  the  grantees  except  himself,  and 
claimed  title  to  the  entire  premises  as  the  survivor.  The 
defendant  proved  color  of  title  and  payment  of  taxes,  from 
185T  to  1865,  inclusive,  during  which  time,  the  lot  in  question, 
was  vacant  and  unoccupied. 

It  is  urged  by  the  plaintiff  in  error,  that  the  property  in 
controversy  was  school  land,  and  therefore  not  taxable,  and 
that  the  limitation  law  has  no  application.  We  can  only  say, 
the  record  wholly  fails  to  disclose  what  was,  in  this  respect, 
the  character  of  this  land.     We  are  not  informed  what  the 


502  Caekigan  v.  nAEDT.  [Jan.  T. 

Syllabus.     Statement  of  the  case. 

Carlinville  School  Union  was.  We  do  not  know  whether  it 
was  an  incorjDorated  institution,  a  private  association,  or 
what  were  its  powers  and  objects,  or  whether  it  is  now  in 
existence.  We  ma}^  infer  from  the  name,  tliat  it  was  an  associa- 
tion of  some  sort,  having  some  reference  to  schools,  but 
we  can  infer  nothing  more.  TJiis  name,  and  the  evidence  that 
the  town  lot  in  question,  more  than  thirtj-five  years  ago,  had 
a  small  log  school  house  upon  it,  and  was  then  known  in  the 
town  of  Carlinville  as  the  school  lot,  are  all  there  is  in  the 
record  to  show  this  was  school  property,  and  we  do  not  regard 
this  as  sufficient  evidence  to  take  the  case  out  of  the  statute  of 
limitations.     The  judgment  must  be  affirmed. 

Judg?nent  affirmed. 


Heney  Caerigan 

V. 

Arthur  Hardy. 

1.    New  triaIj— verdict  against  the  evidence.    Unless  the  verdict  of  the  jury  ia 
manifestly  against  the  weight  of  evidence,  it  will  not  be  disturbed. 

Wkit  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Carrigan 
against  Hardy,  to  the  April  term  of  the  Sangamon  Cir- 
cuit Court,  1865,  to  recover  for  the  board  of  defendant,  alleged 
to  have  been  given  him  by  the  plaintiff.  A  trial  was  had  before 
a  jury,  who  found  a  verdict  for  the  defendant,  to  reverse  which 
the  case  is  brought  to  this  court  by  writ  of  error.     The  only 
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question  presented  by  the  record  is,  as  to  whether  the  credit 
for  defendant's  board  was  given  to  him,  or  to  a  certain  raih'oad 
company. 

Mr.  S.  D.  Staley,  for  the  phiintiff  in  error. 

Messrs.  McCLERNAifD,  Bkoadwell  &  Sprinqek,  lor  the 
defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  record  presents  no  question  of  law,  but  simply  one  as 
to  the  weight  of  evidence.  The  only  difference  about  wliich 
there  seems  to  be  a  contest  is,  whether  the  credit  was  given 
to  the  defendant  in  error  when  the  services  were  rendered. 
On  the  evidence  adduced,  the  jury  found  that  it  was  not  given 
to  him.  And  while  the  evidence  is  not  clear  and  con- 
clusive on  the  question,  still  it  sustains  the  verdict.  It  was 
for  the  jury  to  reconcile  any  conflict  in  the  evidence,  and  give 
it  such  weight  as  it  deserved ;  nor  do  we  see  that  they  have 
found  so  much,  if  at  all,  against  its  weight,  as  to  require  their 
verdict  to  be  set  aside.  It  is  only  when  the  verdict  is  clearly 
against  the  evidence,  that  this  court  will  reverse  for  that  rea- 
son. Such  is  not  the  case  in  this  record,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 
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Geoege  D.  Williamson. 
v. 

John  Hogan. 

1.  Pleadings  at  IjAW— demurrer.  The  principle  is  well  established,  that 
judgment  will  be  rendered  against  him  who  commits  the  first  error  in  pleading. 

3.  Same— concerning  a  plea  under  the  act  of  Feb.  16,  1857,  relative  to  the  liability 
of  vessels— pleader  must  bring  himself  strictly  within  its  terms.  Under  the  act  of 
Feb.  16,  1857,  relative  to  the  liability  of  vessels,  for  debts  contracted  on  account 
thereof,  a  pleader,  in  order  to  avail  himself  of  the  statute,  must  show  himself 
«learly  within  its  terms  and  spirit,  as  nothing  will  be  presumed  in  that  direction 
in  his  favor. 

3.  Statutes— act  of  ISbl— relative  to  vesseU—in  proceedings  against  vessels- 
giving  bond— discharges  lien.  In  a  proceeding  against  a  vessel,  under  the  act  of 
Feb.  16,  1857,  the  giving  of  the  bond,  as  provided  for  by  section  five  of  that  act, 
effects  a  clear  discharge  of  the  lien  first  obtained  under  the  statute. 

4.  Conflict  of  ijAyfS— concerning  Jurisdictvju  of  State  courts  over  contracts  not 
maritime.  The  act  of  the  general  assembly  of  Illinois,  passed  Feb.  16,  1857, 
relative  to  the  liability  of  vessels  for  debts  contracted  on  account  thereof,  is  not 
repugnant  to  the  9th  section  of  the  act  congress  of  Sept.  24th,  1789,  confer- 
ring exclusive  jurisdiction  upon  the  district  courts  of  the  United  States  in  all 
admiralty  causes  arising  on  the  navigable  waters  of  the  United  States. 

5.  Contracts — what  will  iiot  be  considered  maritime.  Contracts  made  with  the 
proper  person  for  furnishing  supplies  to  boats  and  vessels,  and  performed  at  the 
home  port,  are  not  maritime  contracts,  and  for  a  breach  of  such  contracts,  actions 
can  be  maintained  in  the  manner  provided  by  the  act  of  1857. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Cairo ;  the  Hon.  John  H.  Mulkey,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Allen  &  Webb,  and  Mr.  D.  T.  Linegab,  for  the 
appellant. 

Messrs.  O'Melveny  &  IIouck,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opiniuu  of  the  Court : 

This  was  an  action  of  replevin  for  the  steamboat  Cumber- 
land, brougiit  to  the  Court  of  Common  Pleas  of  the  city  of 
Cairo,  by  George  D.  Williamson  against  John  Hogau. 

To  the  declaration,  the  defendant  pleaded,  in  substance, 
that  on  the  20th  day  of  September,  1860,  an  attachment  war- 
rant came  to  his  hands  as  city  marshal,  issued  by  the  Clerk 
of  the  Court  of  Common  Pleas  of  the  city  of  Cairo,  bearing 
the  above  date,  in  a  suit  wherein  Samuel  Wilson  was  the 
plaintiff,  and  the  steamer  "Cumberland"  was  the  defendant, 
and  then  and  there,  at  the  city  of  Cairo,  navigating  the  Ohio 
river  in  this  State,  and  wholly  owned  by  a  corporation  of  this 
State,  and  of  four  hundred  tons  burden,  for  the  sum  of  four 
hundred  and  eighty-two  dollars  and  sixty-nine  cents,  for  sup- 
plies furnished  the  boat  at  her  home  port  in  Cairo,  by  Wilson, 
whereby  he,  as  city  marshal,  was  commanded  to  seize  the 
said  boat,  if  to  be  found  in  the  city,  or  so  much  of  her 
tackle,  apparel  and  furniture,  as  should  be  of  value  sufficient 
to  pay  this  debt  and  costs,  and  tlie  same  so  seized  to  hold,  or 
fio  to  proceed,  that  the  same  be  liable  to  turther  proceedings 
thereupon,  at  the  October  term  of  the  Court  of  Common 
Pleas,  to  be  held  on  the  first  Monday  of  Octol)er,  1866,  to 
answer  to  said  Wilson  in  a  plea  of  assumpsit,  etc.  That  by 
virtue  of  this  writ,  he  did,  as  city  marshal,  on  the  20th  day  of 
September,  1866,  at  the  city  of  Cairo,  take  the  goods  and 
chattels  in  the  declaration  mentioned,  and  seized  the  same  by 
virtue  of  that  writ,  as  the  property  of  the  River  Transporta- 
tion Company,  a  corporation  under  the  laws  of  this  State. 
He  further  alleged  in  his  plea,  that  on  the  same  day,  in  pur- 
suance of  the  statute,  he  released  the  same  from  his  custody 
to  the  owners  thereof,  on  the  execution  and  delivery  to  him 
of  a  bond,  conditioned  for  its  return,  to  answer  whatever 
judgment  might  be  rendered  in  the  suit  against  the  boat,  or 
have  double  the  sum  for  which  the  warrant  was  issued. 
6tt— 46th  III. 
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The  plea  then  alleges  that  the  cause  was  continued  at  the 
October  term,  but  that  at  the  January  term,  1867,  such  pro- 
ceedings were  had  that  Wilson  recovered  a  judgment  against 
the  boat  for  four  hundred  and  eighty-seven  dollars  sixty-four 
cents  and  costs,  and  that  in  default  of  payment  thereof,  the 
property  attached  be  sold  under  a  special  execution.  Tlie  plea 
then  alleges,  that  on  the  25th  of  January,  186T,  a  special  exe- 
cution was  duly  issued,  and  to  him  delivered  on  that  day, 
commanding  him  to  sell  the,  property  so  seized  without  delay, 
and  that  by  virtue  of  this  writ,  he  did,  at  the  city  of  Cairo, 
on  the  20th  daj'  of  March,  1867,  levy  upon  and  take  the  pro- 
perty in  the  declaration  described,  as  the  property  attached  and 
seized  on  the  attachment  warrant  issued  on  September  20th, 

1866,  and  as  the  property  of  the  Iviver  Transportation  Com- 
pany, averring  that  the  property  was  the  property  of  that 
company  at  the  date  of  the  seizure  under  the  attachment  war- 
rant, aud  there  and  then  subject  to  such  seizure  and  attach- 
ment, the  vessel  being  at  her  home  port,  etc. 

To  this  plea,  the  plaintiif  obtained  leave  to  reply  double, 
and  in  his  lirst  replication  he  sets  out  proceedings  in  the  Cir- 
cuit Court  of  Alexander  county,  at  the  October  term,  com- 
menced by  warrant,  at  the  suit  of  plaintifE,  and  others,  under 
which  judgments  were  rendered  against  this  steamboat,  her 
furniture  and  apparel,  and  that  afterwards,  special  writs  of 
execution,  issued  upon  these  judgments,  against  the  boat,  her 
apparel  and  furniture,  directed  to  the  sheriff  of  the  county  to 
execute,  and  that  the  sheriff,  on  the  hfteenth  day  of  January, 

1867,  by  virtue  of  those  writs,  after  giving  due  notice,  did, 
recording  to  law,  for  the  purpose  of  satisfying  the  execu- 
tions, expose  the  boat,  her  apparel  and  furniture  to  public  sale, 
and  that  at  such  sale,  the  plaintiff"  bid  lor  Ijer,  her  apparel  and 
furniture,  sixteen  hundred  dollars,  which,  being  the  highest 
bid,  the  boat  was  struck  off"  and  delivered  to  him  by  the 
sheriff',  and  a  bill  of  sale  was  made  aud  delivered  to  him  by 
the   sheriff",    on    the    eighteenth-  of   that  month,  and  that  he 
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remained  in  peaceable  possession  of  the  boat,  and  her  furni- 
ture, nntil  the  taking  and  detention  by  defendant. 

The  second  replication  sets  out  proceedings  by  warrant, 
at  the  November  term,  1866,  of  the  same  Circuit  Court,  under 
which  judgment  was  rendered  against  the  River  Transpor- 
tation Company,  in  favor  of  Fowler,  Lee  &  Co.,  for  the  sum 
of  ten  thousand  dollars;  that  a  special  writ  of  execution  -was 
issued  on  this  judgment,  directed  to  the  sheriff  to  execute, 
who  levied  on  this  boat,  her  apparel  and  furniture,  she  being 
then  and  there  the  property  of  the  River  Transportation 
Company,  and  the  sheriff  did,  then  and  there,  expose  her  to 
public  sale,  after  advertising  according  to  law,  and  at  the  sale, 
on  the  fifth  of  January,  1867,  the  plaintiff  bid  for  the  boat, 
her  apparel  and  furniture,  the  sum  of  $4,200,  at  which  sum 
she  was  struck  oflf  to  the  plaintiff,  and  delivered  to  him  by  the 
sheriff,  who  made  a  regular  bill  of  sale  of  her  to  him,  and 
that  he  remained  in  the  actual  peaceable  possession  of  the  boat, 
her  apparel  and  furniture,  until  the  taking  and  detention  by 
the  defendant. 

To  each  of  these  replications  the  defendant  demurred  gen- 
erally. Judgment  upon  the  demurrer  was  given  for  the  defen- 
dant, and  a  writ  of  retoroio  hahendo  awai-ded. 

To  reverse  this  judgment,  the  })]aintiff  brings  the  record 
here  by  appeal',  and  assigns  as  error  this  decision  upon  the 
demurrer. 

Appellant  makes  the  point,  that  the  demurrer  should  have 
been  sustained  to  the  jjlea,  if  the  replications  were  defective, 
as  the  plea  is  also  defective.  The  principle  is  well  estab- 
lished, that  judgment  should  be  given  against  the  party 
committing  the  first  fault  in  pleading.  Is  the  plea  defective  ? 
By  turning  to  the  statute,  under  which  the  proceedings  set  up 
in  the  plea,  were  had,  act  of  Feb.  16,  1857,  it  appears,  by 
section  1,  that  steamboats,  and  other  water  craft,  navigating 
the  rivers  within,  or  bordering  upon  this  State,  ai-e  made  liable 
for  debts  contracted  on  account  thereof,  by  the  master,  owner, 
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steward,  consignee,  or  agent,  for  materials,  snpplies,  or  labor,  in 
building,  repairing,  furnisliing  or  equipping  the  same,  or  due 
for  wharfage.     Seates'  Comp.  789. 

It  is  no  where  averred  in  this  plea  of  what  character  these 
supplies  were,  or  that  they  were  furnished  by  contract  with 
the  owner  or  master,  steward,  consignee  or  agent.  The  statute 
makes  provision  for  materials  or  supplies,  or  labor  in  building, 
repairing,  furnishing  or  equipping  the  vessel.  We  cannot 
intend  the  supplies  were  of  this  description,  or  that  they 
were  furnished  on  contract,  and  with  the  persons  named  in 
the  act.  If  they  were  not,  then  the  boat  was  not  liable.  To 
avail  of  the  statute,  the  pleader  must  bring  himself  within  its 
terms  and  spirit.  This,  the  plea  does  not  do.  and  is  therefore 
defective,  and  the  demurrer  should  have  been  sustained  to  it. 
We  might  here  leave  the  cause  by  a  reversal  of  the  judgment 
for  the  insufficiency  of  the  plea,  but  as  the  cause  will  have  to 
be  remanded,  it  is  necessary  to  decide  other  questions  which 
have  been  made  and  argued,  and  which  are  of  an  important 
character,  preliminary  to  which,  however,  the  replications 
must  be  noticed. 

Were  they  so  defective  as  to  be  obnoxious  to  a  general 
demurrer  1  The  first  replication  does  not  aver  at  what  time 
the  October  term  of  the  circuit  court  was  held,  nor  does  that 
or  the  second  replication  specify  the  time  when  the  writs  of 
execution  were  issued,  and  when,  or  in  what  county,  they 
were  levied.  Enough,  however,  is  averred,  from  which  fair 
inference  may  be  drawn,  that  the  term  was  in  October,  1866, 
and  that  the  executions  were  issued  and  levied  before  the 
fifteenth  and  fifth  of  January,  1867,  respectivel}^,  at  which  last 
named  day,  the  sale,  under  the  Fowler,  Lee  &  Co.  judgment 
is  alleged  to  have  been  made,  and  the  former,  the  day  on 
which  the  sale  on  the  plaintiff's  judgment,  with  the  others 
named,  was  made. 

The  replications  are  substantially  good,  and  do  not  depart 
from  the  declaration.    They  are  in  the  nature  of  a  confession  and 
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avoidance.  Tbej  substaiitiallj  saj,  true  it  is,  that  jou  did  levy 
on  and  seize  this  boat,  by  the  warrant  in  your  liands,  but  yuu 
admit,  she  was  released  to  the  owner  on  a  bond  being  executed, 
by  the  terms  of  which,  the  boat  was  to  be  forthcoming  to 
answer  any  judgment  that  might  be  obtained,  or  double  the 
sura  for  whicli  the  warrant  issued ;  that  while  the  boat  was  so 
in  the  possession  of  its  owner,  the  sheriif  levied  the  execution 
in  my  favor  on  the  boat,  it  was  exposed  to  public  sale,  and 
struck  off  to  me,  as  the  highest  bidder,  and  a  bill  of  s<de 
executed  to  me,  by  the  sheriff,  and  I  was  in  the  peaceable 
possession  of  the  boat  when  you  took  her  out  of  my  possession. 

These  replications  present  the  question  as  to  the  effect  of 
this  release  of  the  boat  to  the  owner,  on  a  bond  being  exe- 
cuted. By  the  seizure  under  the  warrant,  a  lien  was  obtained ; 
that  is  certain,  and  if  it  was  not  released,  the  boat  became 
subject  to  sale  on  the  execution  which  issued  on  the  judgment 
obtained  by  Wilson,  admitting  his  ease  was  within  the  act  of 
1867. 

The  fifth  section  of  this  act  provides  in  terms,  that  the  owner, 
master,  etc.,  or  other  agent,  may  discharge  the  property 
seized,  upon  entering  into  bond  to  the  officer,  with  two  or 
more  sureties,  in  double  the  amount  of  the  demand  sworn 
to  be  due  by  the  plaintiff,  conditioned  that  the  property,  or 
double  the  amount  sworn  to  be  due,  shall  be  forthcoming  to 
answer  the  judgment  under  the  seizure. 

Here  is  a  clear  discharge  of  the  lien  effected  by  the  bond, 
but  if  the  property  is  not  discharged  by  giving  a  bond,  the 
sixth  section  j)rovides,  that  alter  judgment,  if  the  property  is 
Btill  held,  (the  word  "and"  is  certainly  a  misprint  for  " if  ",) 
it  may  be  sold  upon  execution  to  satisfy  the  judgment.    lb.  790. 

In  this  contingency'^  only,  can  the  property  be  sold  on  the 
judgment,  and  the  plea  avers  it  was  not  still  held,  but  had 
been  released  to  the  owner. 

This  being  the  condition  of  the  boat,  there  can  be  no  ques- 
tion, it  became  liable  to  the  plaintiff's  execution,  and  to  the 
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execution  issued  on  the  judgment  of  Fowler,  Lee  &  Co.,  which 
were  issued  and  levied  while  the  boat  was  in  the  possession  of 
her  owners,  and  before  the  subsequent  seizure  bj  the  defen- 
dant. 

It  is  unnecessary  to  cite  any  authority  to  sustain  the  posi- 
tion, that  the  lien  lirst  obtained  was  discharged,  other  than  the 
hfth  section  of  the  statute,  which  expressly  provides  for  such 
discharge,  as  the  citation  we  have  made,  clearly  shows. 

The  demurrer  to  the  replications  should  have  been  overruled, 
or  carried  back  to  the  plea. 

But  there  is  another,  and  it  is  the  principal,  question  made 
by  the  appellant  on  this  record,  not  considering  that  the  point 
he  makes  is  like  a  two-edged  sword,  cutting  both  ways.  He 
insists  that  the  law  of  1857,  giving  jurisdiction  to  the  courts 
of  the  State,  in  cases  of  this  character,  and  by  a  proceeding 
in  rem,  is  contrary  to  the  constitutional  legislation  of  Congress, 
giving  to  the  District  Courts  of  the  United  States  exclusive 
jurisdiction  over  them.  The  plaintiff's  claim  to  the  boat  is 
based  on  the  same  sort  of  proceeding,  and  if  the  defendant's 
claim  is  baseless,  by  reason  thereof,  so  must  be  that  of  the 
plaintiff. 

We  have  considered  this  subject,  and  will  state  briefly  our 
conclusions,  premising,  that  we  have  discovered  nothing  in 
the  constitution  of  the  United  States,  in  the  distribution  of 
judicial  power,  placing  admiralty  and  maritime  cases  exclu- 
sively within  the  jurisdiction  of  the  courts  of  the  United 
States.  The  provision  is,  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction ;  not  that  the  jurisdiction  shall  be  exclusive.  So, 
in  the  same  article,  this  power  extends  to  controversies 
between  citizens  of  different  States.  Yet,  who  can  doubt  that 
a  citizen  of  Virginia,  if  found  within  the  jurisdiction  of  our 
courts,  is  amenable  to  its  process.  The  judiciary  act  of  Sep- 
tember 24,  1789,  might,  with  the  same  propriety,  have 
declared  the  controversies  between  citizens  of  different  Statei 
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exclusively  within  the  jurisdiction  of  the  District  Courts,  but 
it  does  not. 

But  to  the  question.  The  statute  under  which  these  pro- 
ceedings were  had,  are  common  to  all  the  States  bordering  on 
navigable  waters,  or  having  such  waters  within  their  respec- 
tive jurisdictions.  With  variations  in  details,  the  object  of  the 
statutes  of  all  the  States  is  identical,  and  that  is,  to  give  a  sum- 
mary remedy  by  a  proceeding  in  rem  against  boats  and 
other  water  crafts  employed  upon  such  waters,  the  owners 
of  which  are  not  generally  known,  or  within  the  reach  of 
personal  service  of  process.  Such  laws,  although  they  have 
been  in  operation  and  enforced  without  question,  for  a  long 
series  of  years,  have  been,  quite  recently,  decided  by  the 
highest  judicial  tribunal  of  this  country,  to  be  in  conflict 
with  the  constitutional  legislation  of  Congress  on  the 
same  subject.  Though  the  question  had  been  distinctly 
presented  to  that  court  in  1S25,  in  the  case  of  the  Thomas 
Jefferson^  10  Wheat.,  428,  and  jurisdiction  in  admiralty 
claimed  in  the  case,  which  was  for  seaman's  wages  on  a 
steamboat  navigating  the  waters  of  the  Ohio,  Mississippi  and 
Missonri  rivers,  it  was  solemnly  decided  that  no  act  of  Con- 
gress had  conferred  such  jurisdiction  in  cases  ariing  above 
the  ebb  and  flow  of  the  tide. 

The  same  ruling  was  made  in  tlie  case  of  the  Steamboat 
Orleans  v.  Phoebus,  11  Peters,  175.  These  cases,  and  some 
others  of  like  nature  were  decided  prior  to  February  26, 
1845,  on  which  day  an  act  was  passed  by  the  congress,  by 
which  it  was  provided,  that  the  District  Courts  of  the  United 
States  should  have  and  exercise  the  same  jurisdiction  in  mat- 
ters of  contract  and  tort  arising  in,  upon,  or  concerning  steam- 
boats, or  other  vessels  of  twenty  tons  burden  and  upwards, 
enrolled  and  licensed  for  the  coasting  trade,  and  at  tlie  time 
employed  in  navigation  between  ports  and  places  in  diflerent 
States  and  territories,  upon  the  lakes  and  navigable  waters 
connecting  the  lakes,  as  was  then  possessed  and  exercised  by 
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those  courts  in  cases  of  like  steamboats  and  other  vessels  em- 
ployed in  navigation  and  commerce  upon  the  high  seas  and 
tide  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States. 

The  first  case  which  arose  under  this  act,  was  the  case  of 
the  Genesee  Chief  v.  Fitshugh  et  al.,!^  Howard,  457.  This  ves- 
sel had  been  libelled  for  damages,  arising  from  a  collision  on 
Lake  Ontario,  with  the  schooner  Cuba.  The  court  held,  in  an 
able  argument  by  Chief  Justice  Taney,  that  the  English  rule 
obtained,  because  all  her  navigable  waters  were  tide  waters, 
and  where  there  could  be  no  navigation  there  was  no  use  for 
an  admiralty  jurisdiction.  In  this  country  many  of  our  rivers 
could  be  navigated  as  successfully  and  profitably  for  a  thou- 
sand miles  above  tide  water,  as  they  could  below,  and  adopt- 
ing as  the  test  of  admiralty  jurisdiction  in  this  country,  an 
artificial  rule,  which  was  founded  on  a  reason  in  England  that 
did  not  exist  here,  would  be  an  absurdity.  The  true  rule  in  both 
countries  was,  the  navigable  capacity  of  the  stream.  The 
decisions  in  the  case  of  the  Thomas  Jeff erson  and  the  Orleans^ 
supra^  were  there  fully  examined  and  overruled. 

Subsequently,  in  1857,  the  case  of  Jackson  et  al.  v.  The 
Steamboat  Magnolia^  20  Howard,  296,  which  was  a  case  of 
collision  on  the  Alabama  river,  two  hundred  miles  above  tide 
water,  between  the  steamboat  Magnolia  and  the  steamboat 
Wetumpka,  came  up  for  decision,  and  it  was  then  held  that 
District  Courts  exercised  this  jurisdiction  over  fresh  water 
rivers  navigable  from  the  sea,  by  virtue  of  the  judiciary  act 
of  September  24, 1789,  and  not  as  conferred  by  the  act  of  1845, 
which  extends  their  jurisdiction  to  the  great  lakes  and  waters 
not  navigable  from  the  sea.  The  principles  of  the  case  of  the 
Genesee  Chief  were  again  fully  considered  and  reaffirmed. 

The  State  courts,  however,  continued  to  exercise  jurisdic- 
tion and  adjudicate  causes,  which,  in  the  nature  of  their  sub- 
ject matter,  were  identical  with  causes  acknowledged  to  be  of 
admiralty  and  maritime  cognizance,  and  administered  remedies- 
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differing  in  no  important  particular  from  those  always 
considered  as  peculiar  to  admiralty  courts,  and  this  under 
statutes  of  which  ours  is  a  fair  sample,  and  not  under  any 
claim  of  a  general  common  law  power  in  their  courts  to  such 
jurisdiction. 

Such  causes  were  of  frequent  occurrence  in  nil  the  State 
courts,  the  question  being  made  in  none  i>f  them,  of  a  want 
of  jurisdiction,  until  in  1863,  the  case  of  Ilammons  v.  Tlie 
Steamship  Moses  Taylor,  arose  in  the  State  of  California.  lu 
that  State  there  is  a  statute  making  all  steAuiboats  and  other 
vessels  liable,  among  other  things,  for  non-performance  or 
mal-performance  of  any  contract  for  the  transportation  of  per- 
sons or  property  made  by  their  respective  owners,  masters, 
agents  or  consignees,  and  that  such  a  cause  of  action,  with  ^ 
the  others  specified,  should  constitute  a  lien  upon  the  particu- 
lar steamboat  or  vessel.  The  act  also  provided  that  an  action 
for  a  demand  arising  upon  any  one  of  the  grounds  specified, 
might  be  brought  directly  against  such  steamboat  or  boat, 
naming  the  boat  in  the  complaint ;  that  the  summons  might  be 
served  on  the  master,  mate,  or  any  one  having  charge  of  the 
boat,  and  that  the  boat  might  be  attached  as  security  for  the 
satisfi^ction  of  the  demand,  and  if  the  attachment  was  not  dis- 
charged and  a  judgment  was  i-ecovered  by  the  plaintiff,  the 
boat  might  be  sold  by  the  sheriff,  and  the  proceeds  applied  to 
the  payment  of  the  judgment. 

Hammons,  in  October,  1862,  made  a  contract  with  Roberts, 
the  owner  of  the  steamship  Moses  Taylor,  employed  in  carrj-- 
ing  passengers  and  freight  between  Panama  and  San  Francisco, 
to  carry  him,  in  consideration  of  one  hundred  dollars,  as  a 
steerage  passenger,  with  reasonable  dispatch,  and  furnish  him 
provisions,  water,  berth,  etc.,  on  the  voyage. 

For  an  alleged  bi-each  of  this  contract,  Hammons  brought 
an  action  before  a  justice  of  the  peace  of  San   Francisco,  by  a 
proceeding  against  tlie  vessel  under  the  act  cited,  the  justice 
65 — 4:6th  III. 
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having  jurisdiction  of  the  amount  claimed,  that  not  exceed- 
ing; the  sum  of  two  hundred  dollars. 

The  agent  of  the  ship  filed  an  answer,  denying  the  alle- 
gations of  the  complaint,  and  also  the  jurisdiction  of 
the  court,  claiming  that  the  action,  being  against  the  ship, 
was  one  of  which  a  court  of  admiralty  had  exclusive  jurisdic- 
tion, as  the  vessel  was  used  exclusively  in  navigating  the  high 
seas,  and  the  cause  of  action,  if  there  was  any,  arose  on  the 
high  seas. 

The  justice  decided  in  favor  of  his  jurisdiction,  and  the 
cause  was  taken  to  the  county  court,  where  the  same  objection 
was  made  and  overruled,  and  final  judgment  rendered  against 
the  ship. 

The  decision  of  the  county  court  being  the  decision  of  the 
highest  court  in  California,  which  had  jurisdiction  of  the  mat- 
ter in  controversy,  the  case  was  brought  directly  to  the 
Supreme  Court  of  the  United  States  by  writ  of  error,  and 
heard  at  the  December  term,  1866. 

After  very  labored  arguments  by  counsel  on  both  sides,  the 
Supreme  Court  said  that  the  statute  of  California  authorizing 
actions  in  rem  against  vessels  for  causes  of  action  cog- 
nizable in  the  admiralty,  was  an  attempt,  to  that  extent,  to 
invest  her  State  courts  with  admiralty  jurisdiction,  which,  by 
the  judiciary  act  of  1789,  had  been  exclusively  vested  in  the 
District  Courts  of  the  United  States ;  and  that  the  clause  in 
the  ninth  section,  saving  to  suitors  "  the  right  of  a  common 
law  remedy,  when  the  common  law  is  competent  to  give  it," 
did  not  save  a  proceeding  in  rem,  as  used  in  the  admiralty 
conrts,  such  a  proceeding  not  being  a  remedy  afforded  by  the 
common  law.      The  Moses  Taylor',  4  Wallace,  411. 

At  the  same  term  came  on  to  be  heard  the  case  of  The  Hine 
V,  Trevor,  ib.  555.  That  was  a  case  of  collision  on  the  Mis- 
sissippi river,  near  St.  Louis,  by  the  steamboat  Hine  with  the 
steamboat  Sunshine,  in  which  the  latter  vessel  was  injured. 
Some  months  afterwards,  the  Hine,  lying  at  Davenport,  Iowa, 
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was  seized  in  a  proceeding  instituted  by  the  owners  of  the 
Sunshine,  under  the  laws  of  that  State,  to  subject  her  to  sale 
in  satisfaction  of  the  damages  sustained  by  their  vessel.  The 
statute  of  Iowa,  under  which  the  seizure  was  made,  gave  a 
lien  against  any  boat  found  in  the  waters  of  that  State,  for 
injury  to  person  or  property  by  such  boat,  officers  or  crew ; 
gave  precedence  in  liens ;  authorized  the  seizure  and  sale  of 
the  boat  without  any  process  against  the  wrong-doer,  whether 
owner  or  master,  and  saved  the  plaintiff  all  his  common  law 
rights,  but  made  no  provision  to  protect  the  owner  of  the 
vessel. 

The  owners  of  the  Hine  pleaded  to  the  jurisdiction  of  the 
court,  which  the  court  disallowed.  The  case  was  taken  to  the 
Supreme  Court  of  the  State,  and  the  judgment  affirmed.  A 
writ  of  error  was  sued  out  of  the  Supreme  Court  of  the 
United  States,  to  reverse  this  judgment. 

The  point  made  and  argued  there,  was,  how  far  the  juris- 
diction of  the  District  Courts  of  the  United  States,  in  cases  of 
admiralty  arising  on  our  navigable  inland  waters,  was  exclu- 
sive, and  how  far  the  State  courts  might  exercise  jurisdiction 
coneui'rently. 

Alter  commenting  on  the  cases  before  decided  in  that  court 
on  this  question,  and  adverting  to  the  case  of  the  Moses  Tay- 
lor, supra,  the  court  say  that  case  establishes  the  following 
propositions  :  I^irsi — The  admiralty  jurisdiction  to  which  the 
power  of  the  Federal  judiciary  is,  by  the  constitution,  declared 
to  extend,  is  not  limited  to  tide  water,  but  covers  the  entire 
navigable  waters  of  the  United  States.  Second — The  original 
jurisdiction  in  admiralty  exercised  by  the  District  Courts,  by 
virtue  of  the  act  of  1789,  is  exclusive,  not  onl}'  of  other  Fede- 
ral courts,  but  of  the  State  courts  also.  Third — The  jurisdic- 
tion of  admiralty  causes  arising  on  the  interior  waters  of  the 
United  States,  other  than  the  lakes  and  their  connecting 
waters,  is  conferred  by  the  act  of  September  24th,  1789. 
Fov/rth — The  admiralty  jurisdiction    exercised  by   the   same 
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courts  on  the  lakes,  and  the  waters  connecting  those  lakes,  is 
governed  by  the  act  of  February  3,  1815. 

The  court  say,  if  the  facts  before  them  in  the  record  consti- 
tute a  cause  of  admiralty  cognizance,  then  the  remedy,  by  a 
direct  proceeding  against  the  vessel,  belonged  to  the  Federal 
courts  alone,  and  was  excluded  from  the  State  tribunals,  and 
referring  to  the  case  of  The  Magnolia,  20  How.  296,  which 
was  a  case  of  collision  between  two  steamboats,  and  other 
cases  since  that,  say :  "  That  they  were  admiralty  cases  has 
never  been  doubted." 

These  cases,  the  court  say,  lead  unavoidably  to  the  conclu- 
sion that  the  State  courts  of  Iowa  acted  without  jurisdiction ; 
that  the  law  of  that  State,  attempting  to  confer  this  jurisdic- 
tion, was  void  because  it  was  in  conflict  with  the  act  of 
Congress  of  September  24th,  1789,  and  that  this  act  is  well 
authorized  by  the  constitution  of  the  United  States. 

In  this  case,  it  was  argued  by  the  counsel  for  the  owner  of 
the  Sunshine,  that  the  statute  of  Iowa  might  be  fairly  con- 
strued as  coming  within  the  clause  of  the  ninth  section  of  this 
act,  which  "  saves  the  suitors,  in  all  cases,  the  right  of  a  common 
law  remedy,  when  the  common  law  is  competent  to  give  it." 

The  court  said,  the  remedy  pursued  in  the  Iowa  courts  was, 
in  no  sense,  a  common  law  remedy  ;  it  was  a  remedy  parta- 
king of  all  the  essential  features  of  the  admiralty  proceeding 
in  rem,  the  statute  providing  that  the  vessel  might  be  sued 
and  made  defendant  without  any  proceeding  against  th3 
owners,  or  even  mentioning  their  names  ;  that  the  writ  might 
be  issued  and  the  vessel  seized  on  filing  a  petition  similar  in 
substance  to  a  libel ;  that  after  a  notice  in  the  nature  of  a 
monition,  the  vessel  might  be  condemned,  and  an  order  made 
for  her  sale,  if  the  liability  was  established  for  which  she  was 
sued. 

We  have  quoted  the  provision  in  the  constitution  of  the 
United  States  applicable  to  the  question. 
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The  ninth  section  of  the  judiciary  act  of  1789,  declares  that 
"  the  district  courts  shall  have,  exclusively  of  the  courts  of  the 
Beveral  States,  *  *  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction  ;  *  *  saving  to  suitors,  in 
all  cases,  tlie  right  of  a  common  law  remedy,  when  the  com- 
mon law  is  competent  to  give  it."     1  U.  S.  Statutes  at  large,  77. 

In  the  case  of  the  Moses  Taylor  a  contract  made  with  the 
owner  of  a  steamship,  to  carry  a  passenger  by  his  ship,  from 
Panama  to  San  Francisco,  was  held  to  be  a  maritime  contract, 
a  breach  of  which  could  be  enforced  o-nly  in  the  District 
Court  of  the  United  States.  The  case  of  the  Hine  v.  Trevor^ 
was  a  collision  between  steamboats  on  the  Mississippi  river, 
and  that  wa«  held  to  be  a  case  of  admiralty  jurisdiction,  and 
onl}^  cognizable  in  the  same  court  to  the  exclusion  of  the  State 
courts. 

In  the  last  named  case,  no  point  is  made  on  the  fact,  that  by 
the  statute  of  Iowa,  a  lien  was  given  on  the  vessel  on  the  insti- 
tution of  the  proceedings,  but  the  statute  was  condemned 
because  it  authorized  the  vessel  to  be  sued  and  made  defendant 
without  any  proceeding  against  the  owners,  or  even  naming 
them,  and  for  the  other  reasons  which  we  have  quoted  above. 

Now,  the  first  question  is,  what  is  a  cause  of  action  cognizable 
in  admiralty  ?  Professor  Parsons,  in  his  work  on  Maritime  Law, 
says,  that  within  the  question,  what  contracts  and  what  torts 
are  maritime,  are  certainly  included  salvage,  bonds  of  bottomry, 
respondentia  or  hypothecation  of  ship  and  cargo,  seamen's 
wages,  seizures  made  under  the  laws  of  import,  navigation  or 
trade,  and  cases  or  questions  of  prize  and  ransom,  and  he 
would  not  hesitate  to  place,  with  almost  equal  certainty  with 
these,  all  charter  parties  and  contracts  of  affreightment,  on 
voyages  made  between  different  states. 

We  have  found  no  authority  for  saying  that  supplies  fur- 
nished a  steamboat  in  her  home  port,  under  a  contract  with 
the  proper  party,  is,  in  its  nature,  and  of  necessity,  maritime. 
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It  is  decided  in  the  case  of  Davis  v.  Child,  in  the  District 
Court  of  Maine,  Davies  R.,  71,  that  although  by  the  general 
maritime  haw  of  Europe,  material  men  had  a  privileged  lien  on 
a  vessel  for  repairs  and  supplies,  in  this  countiy  they  had  no 
such  lien,  in  a  port  of  the  State  to  which  the  vessel  belonged, 
unless  allowed  by  the  local  law,  and  the  court  said  the  Admi- 
ralty Courts  had  no  direct  jurisdiction  as  to  the  matters  of 
account,  merely  as  accounts,  even  in  maritime  aifairs ;  cognL 
zance  is  only  taken  when  the  accounts  are  incidental  to  other 
matters  within  its  jurisdiction. 

In  the  case  of  The  General  Smith,  4  Wheat  on,  438,  it  was 
decided  that  the  jurisdiction  of  the  admiralty,  in  cases  where 
the  repairs  have  been  made  or  necessaries  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  ports  of  the  State  to  which  she 
does  not  belong,  the  general  maritime  law  gives  a  lien  on  the 
ship  as  security,  and  the  claimant  might  maintain  a  suit  in 
the  admiralty,  to  enforce  his  right.  But  as  to  repairs  or  neces- 
saries in  the  port  or  state  to  which  the  ship  belongs,  the  case  is 
governed  altogether  by  the  local  laws  of  the  State,  as  no  lien  is 
implied,  unless  it  is  recognized  by  that  law,  and  if  the  local  law 
gives  the  lien,  it  may  be  enforced  in  the  admiralty.  These 
views  were  approved  in  the  subsequent  case  of  Pegroux  et  al. 
V.  Howard  et  al.,  7  Peters,  324,  and  we  do  not  understand  the 
cases  of  The  Moses  Taylor  and  The  Hine  as  conflicting  with 
them. 

Now,  as  hj  our  municipal  law,  no  lien  is  expressly  created 
by  the  contract  for  furnishing  supplies,  and  in  furnishing  them, 
and  as  none  can  be  implied,  it  would  follow,  the  court  of  admi- 
ralty had  no  jurisdiction,  and  consequently  the  case  was 
within  the  jurisdiction  of  the  State  court,  for  there  must  be  a 
remedy  somewhere,  and  the  act  of  185T  was  passed  to  give 
one  of  a  summary  character.  The  provisions  of  that  act  are 
an  application  merely  of  the  principles  of  the  ordinary  attach- 
ment-law to  the  case  of  vessels  whose  owners  are  unknown, 
and  is  rather  a  mode    of  service  of    process    on    the  owner, 
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through  his  property,  in  some  respects  like  the  trustee  process 
in  some  of  the  New  Enghind  States.  Why  it  is  not  compe- 
tent for  the  legislatures  of  the  several  States  to  make  service 
on  the  property  equivalent  to  service  on  the  person,  and  as 
effectual  for  judgment,  we  cannot  perceive.  The  attachment 
laws  of  the  States  have  never  been  attacked  as  viohitive  of 
any  constitutional  provision,  and  we  see  no  reason  why  the 
act  in  question  should  not  have  fall  force  to  effect  the  object 
designated  by  it.  Kemedies  are  within  the  control  of  the 
legislature,  except  in  cases  where  the  Constitution  of  the 
United  States,  or  laws  passed  in  pursuance  thereof,  have 
otherwise  provided. 

District  courts  have  exclusive  jurisdiction  in  all  admiralty 
and  maritime  causes.  The  contract  in  question,  if  there  was 
one,  was  not  a  maritime  contract,  as  it  was  wholly  performed 
by  plaintiff  at  the  home  port  of  the  vessel.  For  a  breach  of 
such  a  domestic  contract,  an  action  ought  to  lie  in  the  coni'ts 
of  the  State,  and  a  summary  proceeding,  such  as  that  autho- 
rized by  the  act  of  1857,  is  but  an  ordinary  exercise  of  a  State 
right.  If  not  so,  then  the  claimant  for  these  supplies  has  no 
adequate  remedy.  For  the  reasons  given,  however,  the  judg- 
ment must  be  reversed.  The  remedy  of  defendant  is  on  the 
bond  he  took  from  the  owner  of  the  boat. 

Judgment  reversed. 


Geoege  M.  McConnel 

V. 

John  Konepel. 

1.  Limitation  OF  ACTIONS— seven  years  Urn itotion  act— co»istructfono/.  The  set 
tied  construction  of  the  limitation  law  of  1839  is,  not  that  seven  years  must 
elapse  between   the   date  of  the   first   payment   of  taxes   and   the  date  of  the 


520  McCoNNEL  V.  KONEPEL.  [Jail.  T, 

Statement  of  tlie  case.     Opinion  of  the  Court. 

last  payment,  but,  that  all  taxes  must  be  paid  for  seven  successive  years, 
and  that  seven  years  must  elapse  frem  the  date  of  the  first  payment,  when  the 
statute  begins  to  run,  before  the  commencement  of  suit,  or  possession  taken  of 
the  land,  when  the  bar  is  claimed  under  the  9th  section. 

3.  Same— suit  mvst  he  brought  within  three  years— when.  Under  the  act  of 
March  2, 1839,  entitled  :  "  An  act  to  quiet  possession  and  confirm  title  to  land," 
but  three  years  are  allowed  within  which  to  bring  suit,  after  the  several  disabili- 
ties enumerated  in  the  third  section  of  that  act  have  been  removed. 

Taxes— payment  of  hy  one  tenant  in  common,  upon  jomt  property,  enures  to  the 
benefit  of  both.  This  Court  has  before  decided,  that  the  payment  by  one  tenant 
In  common,  on  the  joint  property,  will  be  considered  as  a  payment  by  both. 

Appeal  from  the  Circuit  Court  of  Morgan  county  ;  the  Hon, 
D.  M.  Woodson,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  in  tlie  Scott  County 
Circuit  Court,  by  appellant,  at  the  March  term,  1866,  against 
the  appellee,  to  recover  eighty  acres  of  land,  situated  in  that 
county.  At  the  same  term  the  defendant  pleaded,  and  by 
consent,  the  venue  was  chauged  to  the  Circuit  Court  of  Mor- 
gan county,  where  a  trial  was  had  before  the  court,  a  jury 
having  been  waived,  and  judgment  rendered  for  defendant,  to 
reverse  which,  an  appeal  was  taken  by  the  plaintiff  to  this 
court.  The  further  facts  in  the  case  are  sufficiently  stated  in 
the  opinion. 

Mr.  Geokge  M.  McConneL;  pro  se. 

Mr.  H.  B.  McClure,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  counsel  in  this  case  have  misconceived  the  meaning  of 
the  court  in  the  opinions  delivered  in  Stearns  v.  Gittings^  23 
111.  387,  and  Dickenson  v.  Breeden,  30  ib.  279.  The  settled 
construction  of  the   limitation  law  of  1839  is,  not  that  seven 
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years  must  elapse  between  the  date  of  tlie  first  payment  of 
taxes  and  the  date  of  the  last  payment,  but  tliat  all  the  taxes 
must  be  paid  for  seven  successive  years,  and  that  seven  years 
must  elapse  from  the  date  of  the  first  pa^-ment,  when  the 
statute  begins  to  run,  before  the  commencement  of  the  suit, 
or  possession  taken  of  the  land,  where  the  bar  is  claimed  under 
the  9th  section.  In  the  first  of  the  above  named  cases  the 
payment  was  held  suflicient.  In  the  last,  it  was  held  not  to 
be  so,  because  the  land  did  not  remain  vacant  and  unoccu- 
pied for  seven  years  after  the  first  payment.  The  court  said 
the  two  sections  could  not  be  blended. 

In  this  case  the  defendant  proved  payment  of  taxes  under 
color  of  title  for  seven  successive  years,  the  first  tax  receipt 
bearing  date  January  24th,  1849,  for  the  taxes  of  1848,  and 
the  last  bearing  date  March  6th,  1855,  for  the  tax  of  1854. 

It  is  ti'ue,  seven  years  did  not  elapse  between  these  two 
dates,  but  the  land  was  unoccupied  at  the  date  of  the  first  pay- 
ment, and  from  that  time  onward  until  1858  or  1859,  and  this 
suit  was  not  commenced  until  1866.  It  was  not  necessary  to 
show  payment  of  taxes  in  1856  for  the  taxes  of  1855,  in  order 
to  establish  the  bar,  as  this  would  be  requiring  eight  years 
payment  of  taxes.  That  has  never  been  the  doctrine  of  this 
court. 

It  is  urged,  however,  by  the  counsel  for  appehant,  that  tlio 
date  of  the  first  tax  receipt  was  altered  by  writing  the  word 
January,  over  the  word  December,  so  as  to  make  it  bear  date, 
January,  1849,  instead  of  December,  1849.  The  tax  receipt 
Avas  admitted  by  the  Circuit  Court,  and  the  original  has  been 
sent  to  this  court  with  tlie  record.  We  can  not  doubt  that 
January  was  the  true  date  of  the  receipt,  as  its  genuineness  is 
not  disputed,  and  the  taxes  of  1848  were  payable  in  January, 
1849,  and  could  not  have  been  paid  as  late  as  December,  1>«49. 
Neither  can  we  perceive  how  tiie  alteration  would  be  material, 
on  the  ground  suggested  by  counsel  for  appellant,  for  if  the 
statue  only  began  to  run  on  tlie  24th  of  Decend:>er,  1849,  the  bar 
66— 46th  III. 
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would  still  be  complete.  It  is  suggested  that  Charles  Collins, 
the  then  owner  of  the  land,  died  in  March,  1849,  and  that  an 
undivided  half  of  the  land  descended  to  his  sister,  who  was  a 
married  woman,  against  whom  the  statute  would  not  begin  to 
run  if  the  taxes  were  not  paid  until  December,  18 J 9.  It 
appears  bj  the  record  that  her  husband  is  dead,  though  it  does 
not  appear  when  he  died,  but  ev^en  that  is  immaterial,  as  the 
administrator's  sale,  under  which  the  plaintiff  claims,  was  made 
on  the  3d  day  of  January,  1863,  and  if  the  sale  was  valid,  as 
claimed  by  the  plaintiff,  the  title  of  which  Collins  died  seized 
was  wholly  freed  from  the  alleged  disability  by  vesting  in  the 
plaintiff,  and  he  did  not  commence  this  suit  until  March  2nd, 
1866,  a  period  of  more  than  three  years  from  the  date  of  the 
administrator's  deed.  The  statute  of  1839  allows  but  three 
years  for  bringing  the  suit  after  disability  removed. 

It  is  also  suggested  that  the  pajanent  of  taxes  for  1848  did  nut 
concur  with  the  color  of  title.  The  tax  receipt  ran  to  the 
trustees  of  Illinois  College.  In  January,  1849,  when  the  taxes 
were  paid,  the  color  of  title  was  in  the  Illinois  College  and  in 
Michael  and  Frederick  Collins,  as  tenants  in  common.  In 
June,  1849,  the  College  conveyed  to  Nathaniel  Cofhn  an  undi- 
vided half  of  the  land  by  deed  of  warranty,  and  in  August, 
1849,  Michael  and  Frederick  Collins  also  conveyed  to  Coffin, 
by  deed  of  warranty,  the  other  undivided  half.  Coffin  then 
continued  to  pay  the  taxes  in  his  own  name.  His  last  pay- 
ment was  in  March,  1855,  for  the  taxes  of  1854. 

It  is  in  proof  that  Michael  and  Frederick  Collins  conveyed 
an  undivided  half  of  this  land, to  the  college  in  1843,  and  that, 
at  that  time,  an  arrangement  was  made  between  them  and  the 
college  and  Coffin,  that  Coffin  should  pay  the  taxes  .on  this 
land  and  many  other  parcels  owned  by  the  parties  jointly,  as 
their  common  agent,  until  the  lands  should  be  sold  ;  and  Fred- 
erick Collins  testifies  that  every  year  he  paid  to  Coffin,  for 
himself  and  Michael  Collins,  one  half  of  the  taxes  on  the^e 
lands,  including  the  tract  in  controversy,  until  he  sold  to  Coffin 
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in  August,  1849.  As  Coffin  was  the  regular  agent  of  the 
college  and  the  Collins,  for  paying  their  taxes  ;  as  he  took  war- 
ranty deeds  from  both  of  them  for  this  land,  in  Jnne  and 
August,  1849  ;  as  the  taxes  had  been  payable  and  alien  months 
before  that  date,  as  the  tax  receipt  was  endorsed  in  the  hand- 
writing of  Coffin,  and  since,  as  already  stated,  he  could  not 
have  paid  the  taxes  of  1848,  in  December,  1849,  it  cannot  be 
doubted  that  he  paid  them  at  the  time  the  receipt  purports  to 
bear  date,  to  wit :  in  January,  1849,  and  thongh  the  receipt 
runs  to  the  college,  the  taxes  were  really  paid  with  the  money 
of  the  college  and  Michal  and  Frederick  Collins,  by  their 
common  agent.  The  color  of  title  was  in  the  college  and 
M.  &  F.  Collins,  at  that  time.  It  was  immaterial  to  which  of 
them  the  receipt  ran.  It  was  held  in.  Chlchering  v.  Failes,  38 
111.,  342,  that  one  tenant  in  common  may  pay  for  the  benefit 
of  himself  and  his  co-tenant.  "We  can  discover  no  error  in 
this  record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Samuel  Lindley 

V. 

Hannah  Siviith. 

1.  AcKNOwiiKDOMENT  OF  DEEDS— by  a /eme  couer<—u;7uit  is  suffiatentto  pass  her 
title.  A  certificate  of  acknowledgment  stated  that  the  husband  was  personally 
known  to  the  officer,  and  that  his  wife  appeared  and  acknowledged  the  deed,  btit 
omitted  to  state  that  she  was  personally  known  to  the  officer:  Held,  that  such 
acknowledgment  was  insufficient  to  pass  tlie  wife's  title  to  the  land  thereby 
sought  to  be  conveyed. 

2.  Samk— wife's  identity.  A  certificate  of  acknowledgment  must  show  that  the 
wife  was  known  to  the  officer  to  be  the  person  who  signed  the  deed. 

3.  Former  decisions.  The  case  of  Oovc  v.  Cather,  23  111.,  6:54,  cited  as  la 
support  of  this  rule. 
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4.  Deeds— 7)1/  a  feme  covert— statute  ?rJ7«tt  be  complied  vntJi.  The  rule  is  Inflexi- 
ble, that  a  feme  covert  can  only  convey  her  real  estate  by  a  strict  compliance  with 
the  statute  providing  for  such  alienations. 

5.  Former  decisions.  The  cases  of  Mariner  v.  Saunders,  5  Gilm.,  125 ;  Rm8- 
sell  V.  Ramsey,  35  111.,  370;  Huahes  v.  Lane,  11  ib.,  128;  Lane  v.  Soulwrd,  15  ib., 
123 ;  Mason  v.  Brock,  12  ib.,  273 ;  Garrett  v.  Moss,  23  ib.,  363,  cited  in  support 
of  this  doctrine. 

6.  ACKNovTLEDGMENT  OF  DEEDS— Mcuttty.  A  Certificate  of  acknowledgment 
must  show  that  the  grrantor  was  personally  known  to  the  ofBoer  before  whom  it 
was  taken,  otherwise^  it  is  fatally  defective,  and  the  deed  Inadmissible  in 
evidence. 

7.  Same— rufe  not  affected  by  the  act  of  1853.  And  default  is  not  cured  by  the 
act  of  1853,  commonly  called  the  confirmatory  act. 

8.  Sam^- -defect  in  cannot  be  cured  by  parol  evidence.  Nor  Is  it  competent  to 
corret  such  defective  certificate  of  acknowledgment,  by  the  parol  evidence  of 
the  officer  making  it. 

9.  Limitation  op  actions— seven  years  limitation  act— when  does  not  apply  to 
feme  covert.  The  seven  years  limitation  act  of  1839,  does  not  apply  to  titles 
held  by  femes  covert,  provided,  they  commence  an  action  for  the  recovery  of  the 
premises,  within  three  years  after  the  disability  shall  cease  to  exist. 

Api*^al  from  the  Circuit  Court  of  Clark  county;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  O.  B.  FicKLiN,  for  the  appellant. 

Mr.  John  Schofield,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  Hannah  Smith, 
in  the  Circuit  Court  of  Clark  county,  against  Samuel  Lindley, 
to  recover  certain  tracts  of  land.  To  the  declaration,  the  plea 
of  the  general  issue  was  filed  and  issue  joined.  By  agree- 
ment of  the  parties,  the  cause  was  submitted  to,  and  tried  by, 
the  court,  without  the  intervention  of  a  jury.     After  hearing 
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the  evidence,  the  court  found  for  the  appellee,  and  that  slie 
recover  an  undivided  half  of  the  premises.  A  motion  for  a 
new  trial  was  entered,  which  was  overruled  b}'  the  court,  and 
a  judgment  rendered  in  favor  of  plaintift"  below. 

It  is  agreed,  that  appellee  (late  Hannah  llollenbeck)  was 
seized  in  fee  in  her  own  right,  as  one  of  the  two,  and  only, 
heirs  of  Lawrence  llollenbeck,  deceased,  who  died  about  the 
year  1851,  of  an  undivided  half  of  the  l^ids  described  in 
plaintiff's  declaration,  and  that  she  continued  so  seized  until 
the  14th  day  of  January',  1859,  when  she,  with  her  husband, 
Joseph  Hollenbeck,  with  whom  she  had  previously  inter- 
married, by  deed  with  covenants  of  general  warranty,  conveyed 
the  lands,  for  the  consideration  of  live  hundred  dollars,  to 
Thomas  J.  Sturr  and  Charles  M.  Taylor,  subject  to  a  deed  of 
trust,  to  Nelson  Hoddy,  for  $950.  The  deed  was  acknowl- 
edged before  William  0.  Whitlock,  a  justice  of  the  peace,  to 
which  he  attached  his  certificate. 

This  is  the  certificate :  , 

"State  of  Illinois,  Clarli  county^  ss. 

I,  William  C.  Whitlock,  a  justice  of  the  peace,  in  and  for 
the  said  county  in  the  State  aforesaid,  do  hereby  certify  that 
Joseph  Hollenbeck,  personally  known  to  me  as  the  same  per- 
son whose  name  is  subscribed  to  the  foregoing  warranty  deed, 
appeared  before  me,  this  day,  in  person,  and  acknowledged 
that  he  signed,  sealed  and  delivered  the  said  instrument  as 
his  free  and  voluntary  act,  for  the  uses  and  purposes  therein 
set  forth. 

And  the  said  Hannah  M.  Hollenbeck,  wife  of  said  Joseph 
M.  Hollenbeck,  having  been  by  me  examined  separate  and 
apart,  and  out  of  hearing  of  her  husband,  and  the  contents 
and  meaning  of  the  said  instrument  in  writing  having  been  by 
me  made  known  and  fully  explained  to  her,  acknowledged  tliiit 
she  had  freely  and  voluntarily  executed  the  same,  without 
compulsion  of  her  said  husband,  and  that  she  does  net  wish  to 
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retract  the  same.     Given  under  my  hand  and  seal,  this  four- 
teenth day  of  January,  A.  D.,  1859. 

W.  C.  WHITLOCK,  J.  P.  [seal.]  " 

Appellee  having  established  her  title,  and  proved  the  d^ath 
of  her  former  husband,  in  1865,  appellant  offered  to  read  this 
deed  in  evidence,  but  it  was  rejected  by  the  court,  on  objection 
by  appellee.  Appellant  then  produced  Whitlock  as  a  witness, 
and  offered  to  prove  by  him  that  he,  at  the  time  of  taking  the 
acknowledgment,  personally  knew  Hannah  Hollenbeck,  and 
that  he  knew  at  the  time  that  she  was  the  identical  person 
who  signed  the  deed,  which  evidence  the  court  rejected,  and 
refused  to  receive.  Appellant  then  introduced  in  evidence,  a 
deed  from  Sturr  and  wife,  conveying  their  interest  in  the  land, 
to  Taylor ;  also  a  deed  from  Taylor  to  appellant  for  the  same 
lands.  It  also  appears  that  Sturr  and  Taylor  entered  into 
immediate  possession  of  the  premises,  and  they  and  their 
grantees  have  paid  all  the  taxes  legally  assessed  thereon,  since 
that  time. 

The  questions  are  raised  and  discussed  upon  this  record. 
First,  was  the  certificate  of  acknowledgment  to  the  deed  from 
Hollenbeck  and  wife,  sufficient  to  pass  the  wife's  title  to  the 
lands?  Second,  was  the  proof  offered  to  be  made  by  Whit- 
lock, competent  and  admissible ;  and  third,  was  the  action 
barred  by  the  statute  of  limitations  of  1839  ? 

It  has  been  repeatedly  and  uniformly  held  by  this  court, 
that  a  feme  covert  can  only  convey  her  real  estate  by  comply- 
ing with  the  statute  providing  for  such  alienations.     Mariner 
V.  Sanders,  5  Gilm.  125 ;    Russell  v,  Ramsey,   35  111.  370 
Hughes  v.  Lane,  11  111.  128  ;   Lane  v.  Soulard,  15  111.  123 
Mason  v.  BrocTc,  12  111.  273 ;    Garrett  v.  Moss,  22  111.  363 
Gove  V.  Cather,  23  111.  634.     In  the  last  of  these  eases,  this 
objection  was  sustained  by  the  court   as  substantial,  and  fatal 
to   the   acknowledgment.      The   court   there   say,    that   "  we 
cannot  intend  anything  in  favor  of  it,  or  supply  words  that 
are  wanting,  or  change  the  personal  pronouns  from  male  to 
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female.  The  manifest  defects  in  it  cannot  be  supplied  bv  the 
court,  and  have  not  been  explained  by  counsel.  Nor  does  the 
certificate  of  acknowledgment,  defective  in  other  respects  as 
it  is,  state  that  the  wife  Avas  known  to  the  officer  to  be  the 
person  who  signed  the  deed.  The  statutory  forms  must  be 
substantially  complied  with,  and  must  control."  That  case 
must  govern  this,  as  the  point  was  then  deliberately  determined, 
and  has  become  a  rule  of  property,  under  which  rights  have 
been  acquired,  and  liabilities  incurred. 

The  stalute  is  explicit,  that  in  order  to  convey  property  in 
real  estate,  the  grantor  shall  appear  before  a  proper  officer,  to 
whom  he  or  she  is  known,  or  is  proved  by  a  credible  witness, 
to  be  the  person  who  executed  such  deed  or  conveyance.  And 
the  officer  is  required  to  endorse  or  annex  a  certificate  to  the 
deed,  stating  that  such  person  was  persDually  known  to  him, 
or  proved  by  a  witness  who  shall  be  named,  to  be  the  person 
who  subscribed  the  deed.  This  requirement  has  been  Jield  to 
be  one  of  substance,  and  in  its  absence,  the  deed  is  not  admis- 
Bible  in  evidence.  Tully  v.  Davis,  30  111.  103 ;  Shepherd  v.  Car- 
riel,  19  111.  313 ;  Adams  v.  Bishop,  ib.  395 ;  Montag  v.  Linn^ 
ib.  399.  In  the  case  of  Tully  v.  Davis,  we  said  that  where 
the  word  known  was  omitted  in  the  certificate,  it  was 
fatally  defective.  And  the  rule  is  firmly  fixed,  that  it  is  the 
acknowledgment  of  a  feme  covert  which  is  the  operative  act 
to  pass  her  title.  When  it  is  fatally  defective,  the  deed  is 
regarded  as  inoperative. 

Nor  does  the  act  of  1853,  in  this  respect,  change  the  law. 
It  was  only  an  amendment  of  the  statute  as  it  had  previously 
existed.  And  in  the  case  of  Lyon  v.  Kain,  36  III.  362,  it  was 
held,  that  under  this  act  the  officer  taking  the  acknowledg- 
ment must  certify  that  the  grantor  was  known  or  proved  to 
be  the  person  who  is  the  grantor  in  the  deed.  A  deed  cannot 
be  said  to  have  been  acknowledged  until  it  appears  that  it 
was  the  grantor  himself,  and  not  some  person  who  may  have 
personated  him,   who  was  befoi*e  the  officer   and   made  the 
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acknowleclo-ment.  This  provision  is  wise  and  salularj  in  its 
operation.  If  no  snch  requirement  existed,  forgeries  would 
be  easily  perpetrated,  and  it  would  be  hard,  in  all  cases,  and 
impossible  in  manj,  to  prove  the  fact.  Keniove  this  safe- 
guard, and  titles  to  real  estate  would  be  held  bv  a  slender 
and  brittle  tenure. 

We  next  come  to  the  consideration  of  the  question,  whether 
the  defect  in  the  acknowledgment  could  be  explained  bj  the 
parol  evidence  of  the  justice  who  certified  it?  In  the  case 
of  EUiott  r.  Piersal,  1  Pet.  328,  the  court  held  that^where  an 
acknowledgment  failed  to  state  that  Si  feme  covert  was  exam- 
ined separate  and  apart  from  her  husband,  as  to  whether  she 
had  executed  the  deed  voluntarily,  the  defect  could  not 
be  supplied  by  parol.  At  the  common  law,  a  feme  covert 
could  only  acknowledge  that  she  transferred  her  real  estate 
or  relinquished  her  dower  by  a  fine  or  recovery,  and  it  was, 
and  could  only  be  by  matter  of  record.  The  acknowledgments 
prescribed  by  statute  are  intended  to  take  the  place  of  snch 
alienations  by  record,  at  least  so  far  as  the  wife's  estate  or 
interest  is  concerned.  And  the  acknowledgment  cannot  rest 
partly  in  writing  and  partly  in  parol. 

When  it  is  remembered,  that  the  deeds  of  conveyance  by 
married  women  for  the  transfer  of  their  real  estate  or  the 
relinquishment  of  their  dower,  do  not  take  eflfect  by  delivery 
as  other  deeds,  but  only  by  being  acknowledged  in  the  mode 
prescribed  by  the  statute,  we  should  hesitate  long  to  permit 
the  officer  who  made  the  defective  certificate,  or  some  other 
person,  to  subsequently  supply  the  defect  by  oral  evidence. 
If  that  were  permitted,  it  would  present  the  anomalous  case 
of  supplying  defects  in  a  solemn  written  certificate  which  pur- 
ports, and  is  presumed  to  contain  all  of  the  facts  which  occur- 
red at  the  time,  to  be  overthrown  by  the  frail  memory  of  wit- 
nesses, and  this  too,  at  any  period  of  time,  however  remote. 
Again,  if  such  evidence  might  be  received  to  supply  defects, 
we  should,  for  the  same  reason,  be  compelled  to  permit  the 
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officer  or  otlier  person  to  contradict  tlie  acknowledgment  by 
the  same  kind  of  evidence,  and  thus  defeat  a  title  acquired 
in  good  faith,  and  conforming  to  all  the  requirements  of  the 
law.  This  would,  in  effect,  repeal  the  law  requiring  married 
women  to  acknowledge  deeds  of  conveyance,  and  to  have  the 
certificate  endorsed  on  the  deed. 

As  to  the  third  question,  whether  the  act  of  1839  presents 
a  bar  to  a  recovery  in  this  case,  it  is  a  complete  answer  to  say 
that  appellee  was  a  /'erne  covert  when  the  deed  was  executed, 
and  the  grantees  of  appellant  entered  into  possession,  and 
when  a  portion  of  the  taxes  were  paid.  She  was,  therefore, 
manifestly  within  the  saving  of  the  third  section  of  that  act. 
It  declares  that  it  shall  not  apply  to  titles  held  hy  femes  covert^ 
provided  they  shall  commence  an  action  for  the  recovery  of 
such  premises  within  three  years  after  the  disability  shall 
cease  to  exist.  Three  years  have  not  elapsed  since  her  hus- 
band's death,  so  that  the  act  cannot  be  invoked  to  bar  a  recov- 
ery. Should  possession  and  payment  of  taxes  concur  for  the 
period  of  limitation,  under  claim  and  color  of  title,  on  land 
claimed  and  held  by  a  married  woman,  since  the  act  of  1861, 
which  enables  her  to  sue  in  her  own  right,  then  a  different 
question  might  be  presented.  But  in  this  case,  tlicie  were  not 
seven  years  after  the  adoption  of  that  act.  AVe  therefore 
deem  it  unuecessarj^  to  discuss  the  question  or  to  express  any 
opinion  as  to  what  would  be  the  result. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Breese,  Ch.  J.: — I  dissent  on  the  first  point  made  in  this 
opinion.  It  is  not  the  same  case  as  that  of  Gov.  v.  Gather. 
I  think  the  statutory  form  of  acknowledgment  has  been  sub- 
stantially complied  with,  as  the  magistrate  certified  the  hus- 
band was  personally  known  to  him,  and  his  wife  appeared  and 
acknowledged  the  deed.  And  it  is  impossible  he  could  certify 
she  was  the  wife  if  he  did  not  personally  know  lier.  The 
67— 46th  III. 
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former  includes  the  latter,  and  makes  the  acknowledgment 
a  substantial  compliance  with  the  statute,  which  is  all  that  is 
necessary.  The  objection  is  very  technical,  and  defeats  the 
right. 
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ABANDONMENT. 

ABAinX)NMENT  OF  CONTBACT.     See  CONTRACTS,  1,  3. 
ABAinWNMKNT  OF  HOMKSTBAD.     See  HOMESTEAD,  7. 

ACCIDENT. 

NON-PERFOBMAFCE  OF  CONTRACT. 

Whether  accident  an  excuse  therefor.    See  CONTRACTS,  3, 4,5. 

ACKNOWLEDGMENT  OF  DEEDS. 
By  a  married  woman. 

1.  Requisites  of  certificate.  The  statute  requires  that  every  thing 
essential  to  an  acknowledgment  must  appear  in  the  certificate,  to  bar 
the  wife's  dower,  and  such  ia  the  construction  given  to  the  homestead 
act.    Ennor  v.  Thompson,  214. 

3.  A  certificate  of  acknowledgment  stated  that  the  husband  was 
personally  known  to  the  officer,  and  his  wife  appeared  and  acknowledged 
the  deed,  but  omitted  to  state  that  she  was  personally  known  to  the 
officer.  Held,  that  such  acknowledgment  was  insufficient  to  pass  the 
wife's  title  to  the  land  thereby  sought  to  be  conveyed.  LindUy  v. 
&mith,  523. 

3.  A  certificate  of  acknowledgment  must  show  that  the  wife  was 
known  to  the  officer  to  be  the  person  who  signed  the  deed.     Ibid.  523. 

4.  The  rule  is  inflexible,  that  a  feme  covert  can  only  convey  her 
real  estate  by  a  strict  compliance  with  the  statute  providing  for  such 
alienations.     Ibid.  523. 

Grantor  must  be  known  to  officer. 

5.  A  certificate  of  acknowledgment  must  show  that  the  grantor  was 
personally  known  to  the  officer  before  whom  it  was  taken,  otherwise  it 
is  fatally  defective,  and  the  deed  inadmissible  in  evidence.  Lindley  v. 
Smith,  524. 

6.  Rule  not  affected  by  the  act  of  1853.  And  default  is  not  cured 
by  the  act  of  1853,  commonly  called  the  confirmatory  act.     Ibid.  524. 

Parol  evideince. 

7.  Not  admissible.  Nor  is  it  competent  to  correct  such  defective 
certificate  of  acknowledgment,  by  the  parol  evidence  of  the  officei 
making  it.     Ibid.  524. 
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ACKNOWLEDGMENT  OF  DEEDS.    Continued. 

8.  Cannot  he  proved,  varied,  or  explained  by  parol.  Parol  evidence 
is  inadmissible  to  show  what  a  wife  did  acknowledge,  when  she  waa 
before  the  officer  who  took  her  acknowledgment.  Manor  V.  Thompson, 
214. 

9.  An  acknowledgment  of  a  deed  cannot  rest  partly  in  writing  and 
partly  in  parol — it  must  all  be  in  writing.    Ibid.  214. 

ACKNOWLEDGMENT  OF  WILLS.    See  WILLS,  1,  3,  3. 

ACTIONS. 
When  a  right  of  action  accrues. 

1.  Of  the  right  of  dower,  and  presumption  of  husband's  death.  See 
DOWER,  2. 

Fob  use  and  occupation. 

2.  When  the  action  will  lie.    See  LANDLORD  AND  TENANT,  1. 
Upon  abandonment  of  contract. 

3.  When  the  party  abandoning  may  recover  for  work  done.  See 
CONTRACTS,  1,  2. 

Action  of  assumpsit. 

4.  When  it  will  lie.    See  ASSUMPSIT,  1. 

ACTION  OF  TROVER. 

5.  WJien  it  will  lie.    See  TROVER,  1. 

ADMINISTRATION  OF  ESTATES. 
Sale  of  lands  to  pat  debts. 

1.  Notice  of  application  for  order  of  court.  In  determining  the 
sufficiency  of  a  notice  of  an  administrator  of  his  intention  to  apply 
for  an  order  to  sell  real  estate  to  pay  debts,  courts  will  consider 
whether  a  reasonable  person,  in  the  exercise  of  his  ordinary  faculties, 
on  reading  the  notice,  would  be  apprised  by  it,  in  what  court,  and  at 
what  time  the  petition  would  be  presented.     Finch  v.  Sink,  169. 

2.  Where  a  notice  specifies  that  the  administrator  "  will  apply  at 
the  December  term  of  the  County  Court,  of  the  county  of  Mercer, 
State  of  Illinois,  for  an  order,"  &c.,  and  the  notice  bears  date  "  Sept.  8, 
1852,"  it  will  be  presumed  that  the  application  would  be  made  at  the 
December  term,  A.  D.,  1852,  of  said  court,  although  the  year  in  which 
the  term  was  to  be  held,  is  not  specifically  stated.     Ibid.  169. 

3.  It  is  not  necessary  that  the  notice  should  specify  the  day  of  the 
term  when  the  application  will  be  made.     Ibid.  169. 

4.  If  no  specific  day  is  named  in  the  notice  when  the  petition  will  be 
presented,  and  the  heirs  wish  to  resist  the  application,  they  can  take  « 
rule  on  the  administrator  to  file  his  petition  by  a  certain  day,  if  they 
are  inconvenienced  by  his  delay.     Ibid.  169. 

5.  Under  an  act  of  the  legislature  without  judicial  sanction — eonstitiu 
tionality.    See  CONSTITUTIONAL  LAW,  3. 
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ADMIRALTY  JURISDICTION. 
Of  pkoceedings  in  rem  against  boats  and  yessels. 

Under  act  of  1857 ^wrisdiction  of  federal  and  State  courts.     Se« 

ATTACHMENTS  AGAINST  BOATS  AND  VESSELS,  3,  4. 

ADMISSIONS. 

DEFAUIiT  IN  CHANCERY. 

What  is  admitted  thereby.    See  CHANCERY,  7,  8. 
By  a  demurrer.    See  DEMURRER,  1, 

AGENCY. 

PABTIES  must  know  AUTHORITY  OF  AGENT. 

1.    A  person  purchasing  of  an  agent  is  bound  at  his  peril  to  see  the 
autliorit7  of  the  agent  before  be  purchases.    Peabody  v.  Hoard,  242. 
Power  to  sell  and  con\'et  land. 

3.  A  party  may  by  letter  authorize  another  to  make  a  contract  for 
the  sale  of  real  estate.     Ibid.  242. 

8.  A  power  to  convey  land  must  be  in  writing,  and  of  equal  dignity 
with  the  deed  to  be  executed.     Ibid.  243. 

4.  An  agent  is  not  authorized  by  a  letter  not  under  seal  to  make  a 
deed  for  his  principal.     Ibid.  243. 

Wife  as  agent  of  the  husband. 

5.  Of  her  authority.  Where  a  wife,  in  the  absence  of  her  husband, 
loaned  temporarily  to  a  neighbor,  certain  rails  belonging  to  a  fence  on 
the  farm  of  which  she  was  in  possession,  such  act  will  not  be  consid- 
ered as  the  exercise  of  an  unwarrantable  power.  McLaughlin  v.  John- 
son, 163. 

Agent  of  a  farmer. 

6.  Of  his  authority.  Nor  will  the  assent  by  the  agent  of  the  owner 
of  premises,  to  such  act,  be  regarded  as  a  violation  of  his  duty,  it 
involving  no  waste  or  destruction  of  the  premises.     Ibid.  163. 

ALIMONY.    See  DIVORCE  AND  ALIMONY,  5,  6. 

ALTERATIONS. 
Of  contracts. 

WMt  constitutes  8tu;h  alteration  as  to  invalidate  the  contract.  See 
CONTRACTS,  16, 17. 

AMENDMENTS. 
Amendment  of  record. 

1.  WJien  allowable.  During  the  term  of  court  at  which  a  judgment 
is  entered,  the  court,  of  its  own  motion,  may  afterwards,  make  such 
amendments  of  the  record  of  the  cause,  as  it  may  think  proper,  and 
the  justice  of  the  case  requires.    Smith  et  al.  v.  Vanderburg,  34. 
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AMERICAN  BOTTOM  BOARD  OF  IMPROVEMENT. 
Act  of  1867  in  aid  thereof. 

Whether  it  embraced,  the  two  miil  tax  and  the  school  tax.  See  TAXES 
AND  TAX  TITLES,  5. 

APPROPRIATION. 
Requisites  of  an  appropriation. 

1.  It  is  not  essential  to  an  appropriation  of  the  money  of  the  State 
by  the  legislature,  that  it  should  be  of  an  amount  certainly  ascertained 
prior  to  the  appropriation.     The  People  ex  rel.  v.  Miner,  385. 

Taxes  in  transitu. 

2.  Of  their  appropriation  before  they  are  received  in  the  State  treasury. 
When  the  money  collected  for  taxes  is  in  the  State  Treasury,  it  can  be 
drawn  therefrom  only  by  means  of  appropriations  made  by  law ;  but 
wliether  in  the  State  treasury,  or  in  the  hands  of  the  collector,  it  is 
alike  the  property  of  the  State,  and  may  be  drawn  from  the  hands  of 
the  collector  in  the  same  mode.     Ibid.  385. 

Diversion  of  the  school  fund. 

3.  Must  be  by  express  provision.  A  law  which,  in  general  terms, 
appropriates  the  State  taxes  of  a  certain  locality  to  a  specific  purpose, 
will  not  be  construed  as  embracing  the  school  tax,  already  appropri- 
ated by  a  previous  law,  to  a  specific  purpose.    Ibid.  385. 

APPURTENANCES. 
What  will  pass  as  such.    See  REAL  AND  PERSONAL  ESTATE,  1,  3. 

ASSESSMENTS. 
For  public  improvements.    See  SPECIAL  ASSESSMENTS. 

ASSESSMENT  OF  DAMAGES. 
On  dissolution  of  insunction. 

Under  act  of  1861.     See  INJUNCTI3N,_8. 
On  judgment  upon  demurrer. 

In  suit  upon  a  foreign  judgment.     See  JUDGMENTS,  3,  4. 

ASSIGNS. 
Who  are  assigns. 

Under  the  act  of  1865,  concerning  the  action  of  forcible  detainer.  Se« 
FORCIBLE  ENTRY  AND  DETAINER,  1. 

ASSIGNMENT. 
Assignee  of  an  equity. 

1.  Wficn  does  not  take  it  subject  to  the  equities  of  third  persons.  The 
assignee  of  an  equity,  for  a  valuable  consideration,  will  be  protected 
against  the  equities  of  third  persons,  of  whose  rights  he  had  no  notice 
Mansfield,  Adm'r  v.  Hoagland  et  al.,  359. 
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ASSIGNMENT.     Continued. 
Endorsement  IN  blank. 

2.  What  may  be  written  over  the  same.  The  holder  of  negotiable  paper, 
endorsed  in  blank,  may  fill  up  the  blank  with  such  undertaking  aa  ia 
consistent  with  the  nature  of  the  instrument  and  the  intention  of  the 
parties;  but  he  cannot  change  or  enlarge  the  liability  of  the  endorser. 
Maxwell  v.  Vansant.  58. 

3.  Presumption  as  to  place  of  endorsement.  In  an  action  by  the 
assignee  against  the  endorser,  where  the  endorsement  is  in  blank,  it  will 
be  presumed  that  the  notes  were  assigned  at  the  place  of  their  date,  iu 
the  absence  of  proof  to  the  contrary.     Ibid.  58. 

Assignment  of  tax  certificate. 

Effect  thereof  on  a  former  conveyance  by  tlie  tax  purchaser.  See  TAXES 
AND  TAX  TITLES.  13. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Effect  thereof  on  prior  liens. 

1.  The  rule  of  law  is  well  settledj  that  an  assignee,  to  whom  prop- 
erty is  transferred  for  the  payment  of  the  assignor's  debts,  takes  it  as  a 
volunteer,  and  subject  to  all  lieus  to  which  it  is  then  liable.  O'Hara  v. 
Jones,  288. 

2.  If  liens  exist  upon  the  property  when  the  assignment  is  made, 
they  must  be  first  discharged  in  the  order  of  their  priority,  and  the 
remainder,  thus  freed  from  the  liens,  must  then  be  applied  according  to 
the  trust  as  disclosed  in  the  deed  of  assignment.     Ibid.  288. 

ASSUMPSIT. 
Waiver  op  a  tort. 

1.  When  assumpsit  will  lie.  The  rule  is  well  settled,  that  a  party 
whose  property  has  been  taken  from  him  tortiously,  or  unlawfully 
detained  from  him,  whereby  an  action  of  trespass  or  trover  has  accrued, 
may,  if  the  wrong-doer  sell  the  property  and  receive  the  money,  waive 
the  tort,  affirm  the  sale  and  sue  in  assumpsit  for  the  price  actually 
received.     DeClerq  v.  Mungin,  112. 

2.  Of  proof  of  the  fact  that  the  money  teas  received.  In  an  action  of 
assumpsit  to  recover  the  proceeds  of  the  sale  of  property  tortiously 
taken  from  the  plaintiflf,  the  fact  whether  or  not  the  defendant  received 
the  money,  need  not  be  proved  beyond  all  doubt  ;  it  is  sufficient,  if  the 
testimony  creates  a  reasonable  presumption  that  the  defendant  did 
receive  the  proceeds,  and  like  all  other  facts,  must  be  determined  on  tha 
weight  of  evidence.     Ibid.  112. 

3.  Where  the  bringing  of  assumpsit  will  not  amount  to  such  waiver 
But  the  mere  bringing  of  an  action  of  assumpsit,  by  the  party  from 
whom  property  has  been  lortiously  taken,   where  lie  does    not   pro- 
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ceed  to  judgment,  but  takes  a  non-suit  therein,  will  not  preclude  him 
from  afterwards  suing  in  trover.     Oibhs  v.  Jones,  319. 

ATTACHMENTS  AGAINST  BOATS  AND  VESSELS. 
Under  the  act  of  1857. 

1.  Concerning  the  declaration.  Under  the  act  of  Feb.  16, 1857,  rela- 
tive to  the  liability  of  vessels,  for  debts  contracted  on  account  thereof, 
a  pleader,  in  order  to  avail  himself  of  the  statute,  must  show  himself 
clearly  within  its  terms  and  spirit,  as  nothing  will  be  presumed  in  that 
direction  in  his  favor.     Williamson  v.  Hogan,  504. 

Giving  bond — discharge  of  lien. 

2.  In  a  proceeding  against  a  vessel,  under  the  act  of  Feb.  17,  1857, 
the  giving  of  the  bond,  as  provided  for  by  section  five  of  that  act,  effects 
a  clear  discharge  of  the  lien  first  obtained  under  the  statute.  Ibid.  504. 

Jurisdiction  of  the  State  courts. 

3.  Over  contracts  not  maritime.  The  act  of  the  general  assembly  of 
Illinois,  passed  Feb.  16, 1857,  relative  to  the  liability  of  vessels  for  debts 
contracted  on  account  thereof,  is  not  repugnant  to  the  9th  section  of  the 
act  of  Congress  of  Sept.  24th,  1789,  conferring  exclusive  jurisdiction 
upon  the  district  courts  of  the  United  States,  in  all  admiralty  causes 
arising  on  the  navigable  waters  of  the  United  States.    Ibid.  504. 

Maritime  contracts. 

4.  What  not  considered  $uc7i,.  Contracts  made  with  the  proper  per- 
son for  furnishing  supplies  to  boats  and  vessels,  and  performed  at  the 
home  port,  are  not  maritime  contracts,  and  for  a  breach  of  such  contracts, 
actions  can  be  maintained  in  the  manner,  provided  by  the  act  of  1857. 
Ibid.  504. 

ATTORNEY'S  FEES. 
Whether  taxable  as  costs. 

In  suits  for  partition.    See  COSTS,  1. 

ATTORNEY'S  LIEN. 
For  his  fees.    See  LIEN,  1. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 5,  6. 

BILLS  OF  EXCHANGE. 
Presentation  and  notice  to  drawer. 

1.  Tlie  general  rule.  The  general  rule  is,  that  the  holder  must  pre- 
sent the  draft,  and  demand  payment,  in  a  reasonable  time  after  it  is 
drawn,  and  if  payment  is  refused,  due  notice  thereof  must  be  given  to 
the  drawer,  of  such  refusal.     Wood  ei  nl  v.  Price,  435. 

2.  Exception  to  the  rule.  An  exception  to  this  rule  is,  if  the  drawer  had 
no  funds  of  the  description  named  in  the  draft,  in  the  hands  of  his  drawee. 
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BILLS  OF  EXCHANGE.    Presentation  and  notice  to  drawer.    (Jotu 
tinued. 
at  the  time  the  draft  was  drawn,  or  at  the  maturity  of  the  draft,  if  a 
time  draft,  presentation  and  notice  are  not  ufcessary,  in  such  case,  to 
make  the  drawer  liable.     Ibid.  4oo. 

3.  Waiver  of  the  rule.  But  where  the  payee  of  a  draft,  drawn  by 
the  cashier  of  a  bank,  receives  the  same,  with  the  mutual  uuderHtand- 
ing,  that  if  he  could  not  use  it  in  dischargiug  a  certain  debt,  he  was  to 
return  it  and  receive  a  check  therefor,  and  the  payee  did  so  return  it, 
and  demand  a  check,  which  was  refused :  Held,  that  this  was  such  a 
waiver  of  presentation  as  would  make  the  drawer  liable,  without  notice 
of  demand  and  ref  usaTl.     Ibid.  435. 

r 

BILLS  OP  EEVIEW.    See  LIMITATIONS,  24. 

BLANK  ENDORSEMENT.    See  ASSIGNMENT,  3,  3. 

BRAKEMAN. 
Of  his  duties.     See  MASTER  AND  SERVANT,  2. 

BURDEN  OF  PROOF.    See  EVIDENCE,  U,  15, 16,  INSANITY,  2,  8, 4. 

CERTIFICATE    OF    ACKNOWLEDGMENT.        See    ACKNOWLEDO- 
MENTS  OF  DEEDS. 

CHANCERY. 

Jurisdiction. 

1.  Of  mere  legal  rigJits.  Where  a  person  has  no  title  or  interest  in 
law  except  a  mere  naked  possession,  he  will  be  left  to  defend  that  in  a 
court  of  law.  There  is  no  ground  in  such  case  to  invoke  the  aid  of  a 
court  of  chancery.     Smith  et  al.  v.  llolleuhack  et  uL,  252. 

2.  Where  there  is  a  defense  at  law.  A  mortgagor  of  land,  having  ob- 
tained a  release  of  the  mortgage,  sold  and  conveyed  the  premises,  by 
deed  with  covenant  of  warranty,  to  a  third  person.  The  mortgagee 
afterwards  filed  his  bill  against  the  grantee  of  his  mortgagor,  to  fore- 
close :  Eekl,  that  the  mortgagor  might  maintain  a  bill  in  equity  to  enjoin 
the  suit  for  foreclosure,  settle  the  question  of  payment  of  the  mortgage, 
and  have  it  canceled  upon  the  record,  and  need  not  postpone  the  asser- 
tion of  his  rights  in  that  regard,  until  he  should  be  sued  upon  his  cov- 
enant of  warranty  by  his  grantee,  when  he  might  set  up  his  payment 
of  the  mortgage  in  the  suit  at  law.     Hubbard  v.  Janinski,  160. 

3.  Where  the  holder  of  a  note,  executed  with  a  power  of  attorney 
to  confess  judgment,  procured  judgment  thereon,  in  a  foreign  country, 
without  notice  to  the  debtor,  the  latter  will  not  be  precluded  from 
resorting  to  a  court  of  chancery,  although  the  ground  of  relief  sought 
in  chancery  could  have  been  made  available  in  a  suit  at  law,  had  the 
debtor  had  notice  thereof.     Cooper  v.  Tyler,  403. 

OS  — 40tii  III. 
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CHANCERY.     Continued. 
Supplemental  bill — process. 

4.  Upon  the  filing  of  a  supplemental  bill  in  chancery,  it  is  not  nec- 
essary under  our  practice,  that  a  summons  should  issue,  nor  an  appear- 
ance be  entered  before  a  pro  confesso  order  can  be  entered.  Mix  v. 
Beach  ei  a'.  311. 

5.  A  supplemental  bill  is,  in  effect,  but  an  amendment  by  which 
new  matter,  which  has  transpired  since  the  filing  of  the  original  bill, 
is  brought  into  the  case,  aad  it  forms  a  part  of,  and  is  tried  with  the 
original  case.     Ibid.  311. 

6.  It  is  not  error  to  require  a  defendant  already  in  court  by  service, 
to  answer  a  supplemental  bill,  and  on  his  failing  to  do  so,  to  render  a 
decree  pro  confesso  to  such  supplement.     Ibid.  311. 

Bills  taken  pro  confesso. 

7.  What  is  admitted  thereby.  In  a  suit  in  chancery,  where  a  party 
voluntarily  submits  to  a  default,  he  thereby  admits  the  truthfulness  of 
the  allegations  in  the  bill  ;  and  until  the  decree  entered  therein  has 
been  set  aside,  or  opened,  it  stands  in  full  force  against  him.  Mans- 
field,  Adra'r,  v.  Hoagland  et  al,  359. 

8.  Where  a  bill  is  taken  pro  confesso,  which  merely  avers  the  exe- 
cution  of  the  mortgage  by  the  husband  and  wife,  making  no  allegation 
in  the  bill  that  the  wife  released  her  dower,  but  makes  the  mortgage  a 
part  of  the  bill,  in  which  her  acknowledgment  was  insufficient  under 
the  statute  to  operate  as  a  relinquishment  of  dower,  the  bill  thereby 
failing  to  show  a  release  of  dower,  although  taken  pro  confesso,  must 
be  reversed  as  to  her.     Martin  et  al.  v,  Ilargardine,  323. 

Creditors'  bills. 

9.  Of  priority  between  different  judgment  creditors.  Judgments  ren- 
dered against  a  party  after  a  fraudulent  conveyance  of  his  property, 
are  not  liens  upon  such  estate  in  tlie  order  of  their  rendition ;  and  the 
judgment  creditor  who  first  files  his  bill  in  chancery,  to  subject  such 
property  to  the  payment  of  his  judgment,  obtains  a  priority  over  all 
other  judgment  creditors  in  relation  to  such  estate,  which  cannot  be 
reached  by  execution  at  law.     Lyon  et  al.  v.  Bobbins,  277 

Bills  op  Review. 

10.  Within  what  time  may  be  filed,  upon  decree  rendered  vpon  con- 
structive  service.     See  LIMITATIONS,  18. 

Preventing  cloud  upon  title. 

11.  A  court  of  chancery  will  interpose  to  prevent  the  creation  of  a 
cloud  upon  title,  as  well  as  to  remove  a  cloud  already  created.  Christie 
et  al.  v.  flale,  117. 

13.  And,  for  that  purpose,  chancery  will  restrain  a  sale  of  land  on 
execution  where  it  appears  that  a  deed  acquired  at  such  a  sale  will 
only  be  a  cloud  upon  the  title  of  &  bona  fide  purchaser.     Ibid.  117. 
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CHANCERY.     Continued. 
Removing  cloud  upon  title. 

13.  Whither  a  tax  title  is  valid.  A  court  of  equity  will  not  inquire 
into  or  determine  whether  a  tax  sale  has  been  regular,  or  whether  the 
sale  is  valid,  merely  to  determine  whether  it  is  a  cloud  on  the  legal 
title,  and  to  enjoin  the  holder  from  asserting  it.  It  is  the  province  of 
a  court  of  law  to  try  its  validity.  If  valid,  it  constitutes  a  legal,  and 
not  an  equitable  right.     Hamilton  v.  Quimhy  ei  al.,  98. 

Rescission  op  contracts. 

14.  And  hereiay  what  constitutes  a  performance.  Where  a  party  con- 
veyed to  another  a  certain  parcel  of  laud,  under  au  agreement  that  a 
certain  portion  of  such  parcel  of  land  should  be  conveyed  by  the  gran- 
tee to  a  certain  railroad  company,  the  remainder  to  vest  in  the  grantee, 
upon  condition  that  such  grantee  should  procure  the  location  and  con- 
struction of  a  switch  or  side-track  thereon,  and  such  switch  or  side-track 
was  so  procured  to  be  located  and  constructed  by  such  grantee  :  Held, 
that  the  procuring  the  location  and  construction  of  such  switch  or 
side-track  was  a  performance  on  his  part  as  a  consideration  for  the  con- 
veyance so  made.     Wood  v.  tkward  et  al. ,  457. 

15.  The  grantor  having  received  the  benefits  for  which  the  grant 
was  given,  cannot  be  permitted  to  question  whether  or  not  there 
was  a  subsequent  conveyance  by  his  grantee  to  the  railroad  company. 
Ibid.  457. 

16.  For  non-performance.  Where  a  party  contracted  to  construct 
and  equip  a  railroad,  and  received,  on  the  hypothecated  bonds  of  the 
road,  as  much  money  as  he  had  expended  in  and  about  the  contract, 
and  afterward  abandoned  it,  the  court  may  decree  the  contract,  as  to 
such  party,  rescinded,  and  re-vest  the  original  stockholders  with  their 
stock  and  franchises  yielded  to  the  defaulting  contractor,  such  party, 
by  non-performance,  having  lost  his  rights  under  the  contract,  and 
having  received  all  the  money  he  had  expended  in  pursuance  of  his 
obligations  under  the  contract,  could  not  then  claim  to  be  placed  in 
statu  quo.     Grant  et  al.  v.  Green  et  al.,  469. 

Specific  performance. 

17.  Whether  a  purchaser  is  in  default.  As  a  general  rule,  there 
must  be  mutuality  in  agreements,  to  enable  the  parties  to  place  each 
other  in  default.     Mix  v.  Beach  et  rt^.,  311. 

18.  Where  a  vendor  gives  a  bond  for  a  deed  to  be  executed  upon 
the  payment  of  the  final  installment,  and  time  is  of  the  essence  of  the 
contract,  he  cannot  declare  a  forfeiture  for  the  non-payment  of  the  last 
installment,  unless  he  himself  has  a  title  and  is  in  a  condition  to  fulfill 
his  obligation  by  making  a  deed.     Ibid.  311. 

19.  Of  the  effect  of  laches  on  the  part  of  one  seeking  a  specific  perform- 
ance. Even  where  time  is  not  of  the  essence  of  the  contract,  equity 
will  not  decree  a  specific  performance,  if  the  purchaser  has  been 
guilty  of  gross  Inches  in  the  performance  of  his  agreement.  Thompson 
V.  Bruen  et  al.,  125. 
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20.  When  deemed  guilty  of  gross  laches.  Where  by  the  terms  of* 
contract  for  the  conveyance  of  land,  a  certain  snm  was  to  be  paid  down, 
and  the  balance  of  the  purchase  price  was  payable  in  two  equal  install- 
ments, the  last  one  falling  dae  two  years  from  the  date  of  the  contract, 
and  the  purchaser,  for  the  period  of  about  eight  years  thereafter,  failed 
to  make  any  further  payment,  and  the  premises  were  sold  to  another: 
Seld,  that  the  purchaser  could  not  compel  a  specific  performance  of 
the  contract,  being  guilty  of  such  gross  and  inexcusable  laches,  as  gave 
to  the  other  party  the  power  to  rescind  the  contract,  and  sell  to 
another.     Tlwmpson  v.  Bruen  et  al.,  125. 

21.  Of  subsequent  incumbrance  of  the  land  by  the  vendor.  If,  from 
the  negligence  or  default  of  the  vendor,  the  property  becomes  incum- 
bered by  judgments,  taxes,  forfeitures  or  otherwise,  before  the  time 
for  conveying  the  same,  or  before  he  offers  to  perform  his  contract,  he 
cannot  insist  upon  performance  by  the  other  party,  until  he  relieves 
the  title  from  such  subsequent  incumbrances.  Cooper  v.  Tyler,  463. 

23.     Uncertainty  in  description  of  premises  in  a  bond  for  conveyance 
of  land— how  dbmated.     See  CONVEYANCES,  5  to  8. 
Preserving  evidence  in  chancery. 

23.  Of  the  mode  thereof.  Where  oral  evidence  is  introduced  on  the 
hearing  of  a  suit  in  chancery,  if  the  facts  proved  are  recited  in  the 
decree,  it  is  sufficient  preservation  of  the  evidence.  Martin  et  al.  v. 
Hargardine,  322. 

Reforming  a  deed. 

24.  Cannot  affect  a  relinquishment  of  dower.    See  MISTAKE,  3 
Of  fratjdulent  judicial  sales. 

25.  When  they  will  be  set  aside  in  chancery.     See  SALES,  7,  8. 
Decree  upon  constructive  service. 

26.  When  it  becomes  final.     See  DECREE,  1  to  5. 

CHATTEL  MORTaAGES.  See  MORTGAGES,  10,  11. 

CLERKS. 
Clerks  of  circuit  and  county  court. 

Of  their  right  to  purchase  stationery  for  the  use  of  thier  office*.    See 
COUNTIES,  1. 

CLOUD  UPON  TITLE.     See  CHANCERY,  11,  12, 13. 

COLOR  OP  TITLE. 

What  constitutes.    See  LIMITATIONS,  1,  2,  3,  4. 

Of  holding  different  titles. 

Efeet  thereof  on  color  of  title.    See  LIMITATIONS,  19. 
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CONFLICT  OF  LAWS. 
Proceedings  in  rem  against  boats  and  vessels. 
Jurisdicton,    of  Federal   and    State    courts.      See    ATTACHMENTS 
AGAINST  BOATS  AND  VESSELS,  3. 

CONSIDERATION. 

CONSIDEIiATION  FOR  A  SUBSCRIPTION. 

What  is  sufficient.    See  SUBSCRIPTION,  1. 

CONSTITUTIONAL  LAW. 
The  rule  of  construction. 

1.  Unconstitulionality  must  he  clear.  The  opposition  between  the 
law  and  the  constitution  must  be  clear  and  strong,  otherwise,  the  law 
will  be  upheld.  The  presumption  that  the  legislature  have  committed 
an  unwarranted  act  will  not  be  indulged  ;  the  fact  must  be  clearly 
established.     Tlte  People  ex  rel.  v.  Salomon,  334. 

State  board  for  the  equalization  op  assessments. 

2.  Act  creating  it  constitutional.  The  act  of  1867,  entitled  "  An  act 
to  amend  the  Revenue  Laws,  and  to  establish  a  State  Board  for  the 
Equalization  of  Assessments,"  is  not  unconstitutional.     Ibid.  334. 

Sale  op  lands  without  judicial  sanction. 

3.  Of  the  power  of  the  legislature  to  autJiorize  an  administrator  to  sell 
lands  to  pay  debts,  without  judicial  sanction.  The  act  of  January  8, 
1823,  authorizing  the  administrator  of  Thomas  Brady,  deceased,  to  sell 
land  to  pay  debts,  without  providing  for  any  judicial  ascertainment 
that  the  debts  were  due,  is  clearly  unconstitutional.  The  legislature 
has  no  power  to  assume  that  debts  were  due  and  payable,  and  on  that 
assumption,  to  authorize  the  administrator  to  sell  land,  the  title  to 
which  was  vested  in  the  heirs,  and  apply  the  proceeds  to  the  payment 
of  the  debts  of  the  estate,  without  any  judicial  inquiry  as  to  the  exis- 
tence of  such  debts,  before  paying  them.  The  power  to  determine  tha 
existence  of  debts  is  judicial,  not  legislative.  Rozier  v.  Fagan  et  al.,  404. 

Op  special  assessments. 

4.  Of  the  poicer  to  authorize  them.  See  SPECIAL  ASSESSMENTS,  3. 

CONSTRUCTION. 
Construction  of  contracts.    See  CONTRACTS,  6  to  15. 
Construction  of  Statutes.    See  STATUTES,  1  to  14. 

CONTRACTS. 
Abandonment  of  contract. 

1.  Whe7i  justified.  Where  a  party  contracted  with  another  to  do  the 
carpenter  work  on  a  brick  building  then  in  the  course  of  erection,  to  b« 
paid  for  as  his  work  progressed,  on  estimates  to  be  furnished  by  the 
architect  of  the  building,  and  the  brick  wall  was  blown  down,  after  an 
estimate  had  been  made,  and  before  the  contract  was  completed,  and 


542  INDEX. 

CONTRACTS.    Abandonment  of  contract.     Continued. 

he  was  unable  to  proceed  by  reason  thereof,  and  the  owner  of  the  build- 
ing refused  to  pay  the  amount  of  the  estimate  according  to  the  con- 
tract: ^eM,  that  the  contractor,  under  such  circumstances,  was  justi- 
fied in  abandoning  the  contract,  and  was  entitled  to  enforce  a  mechanic's 
lien  for  the  work  done.    Schwartz  et  ux.  v.  Saunders,  18. 

2.  A  carpenter  made  a  contract  with  the  owner  of  a  building  then 
in  the  course  of  construction,  to  do  the  carpenter  work  and  furnish  the 
materials  therefor,  the  work  to  be  paid  for  as  it  progressed,  upon  esti- 
mates to  be  furnished  by  the  architect,  and  the  owner  refused  to  pay 
the  amount  of  the  estimate  according  to  contract :  Held,  that  this 
would  justify  the  carpenter  in  abandoning  the  contract.    Ibid.  18. 

Excuse  for  non-performancb. 

3.  Effect  of  accident  in  that  regard.  Where  a  party  undertakes, 
under  a  contract,  to  do  a  thing,  not  of  itself  impossible,  he  must  do  it, 
before  he  can  reap  any  advantage  from  the  contract.     Ibid.  18. 

4.  So  where  the  plaintiff,  in  an  action  for  work  and  labor,  had 
entered  into  a  contract  with  the  defendant,  to  do  the  carpenter  work 
and  furnish  the  materials  therefor,  upon  a  brick  building  ;  the  mason 
work  was  to  be  done  by  another  and  independent  contractor ;  after  the 
brick  work  was  nearly  completed,  and  a  part  of  the  carpenter  work 
done,  the  brick  walls  were  blown  down  :  Held,  that  the  loss  as  to  the 
carpenter  work  fell  upon  the  defendant.     Ibid.  18. 

5.  If,  however,  the  plaintiff  had  contracted  to  erect  an  entire  build- 
ing for  the  defendant,  and  before  it  was  completed,  it  was  destroyed, 
the  loss  would  fall  on  the  plaintiff.     Ibid.  18. 

Construction  op  contracts. 

6.  Where  one  instrument  refers  to  another.  Where  a  contract  is 
executed  which  refers  to  and  makes  the  conditions  of  another  instru- 
ment a  part  of  it,  the  two  will  be  construed  together  as  the  agreement 
of  the  parties.     Home  Ins.  Go.  of  New  York  v.  Favorite  et  al. 

7.  So  where  a  contract  of  insurance  refers  to  a  policy,  which  both 
parties  knew  had  no  existence,  to  define  the  conditions  of  the  contract, 
and  where  it  is  apparent  that  both  understood  that  the  agreement  was 
to  be  governed  by  the  same  terms  and  conditions  as  such  an  instru- 
ment would  contain  if  in  existence,  the  contract  will  be  governed  by 
the  uniform  and  settled  custom  of  the  company  with  reference  to  the 
conditions  contained  in  like  policies.     Ibid  263. 

8.  Surrounding  circumstances  in  aid  of  construction.  To  some 
extent,  at  least,  surrounding  circumstances  aid  in  the  interpretation  of 
agreements  and  written  contracts.  It  is  only  by  a  knowledge  of  such 
all  things,  that  the  full  force  of  the  language  used  can  be  apprehended. 
Ibid.  263. 

See  EVIDENCE. 
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9.  Proof  of  usage,  as  a  means  of  interpretation.  Where  a  contract 
is  entered  into,  the  parties  are  supposed  to  have  reference  to  the 
known  usages  and  customs  which  enter  into  and  govern  the  busineaa 
or  subject  matter  to  which  it  relates,  unless  such  presumption  ia 
rebutted  by  the  agreement  itself.     Ibid.  2G3. 

10.  One  party  may  icaive  his  oton,  and  adopt  the  version  of  the  other, 
of  its  terms.  In  a  contract  for  the  sale  of  a  quantity  of  coal  tar,  the 
parties,  in  a  subsequent  conversation,  admitted  that  a  contract  had  been 
made,  and  agreed  as  to  the  terms  and  price  to  be  paid,  but  disagreed  as 
to  the  quantity  ;  the  plaintiff  claiming  that  he  had  bouglit  2,500  bar- 
rels, and  the  defendant  insisting  that  he  had  only  sold  1,000.  Before 
the  time  for  the  performance  had  expired,  the  plaintiff  accepted  the 
defendant's  version  of  the  contract,  tendered  the  money,  and  demanded 
the  1,000  barrels:  Held,  that  the  plaintiff  had  the  right  to  waive  his 
claim  to  the  larger  quantity,  and  to  hold  the  defendant  to  his  own 
statement  of  the  contract.     Alexander  v.  Barret  et  al.,  236. 

11.  When  the  defendant's  own  views  of  his  rights  and  liabilitiea 
have  been  acceded  to,  he  should  not  be  allowed  to  give  the  different 
understanding  of  the  plaintiff  as  a  reason  for  being  excused  from  per- 
formance.    Ibid,  226. 

12.  When  the  plaintiff  comes  into  court  for  the  assertion  of  his  legal 
rights,  the  defendant  cannot  complain  because  those  rights  are  asked 
to  be  determined  according  to  his  own  views.     Ibid.  226. 

13.  Contract  to  buy  grain  for  another.  Where  one  party  agrees 
with  another  to  take  all  the  grain  the  latter  may  receive  at  a  certain 
place,  upon  rates  of  commission  agreed  between  the  jjarties,  and  agrees 
to  supply  and  keep  supplied  the  latter  with  money,  with  which  to  pay 
for  said  grain,  without  delay,  expense  or  inconvenience  to  him,  who 
shall  in  no  case  be  required  to  advance  the  money  himself — a  proper 
construction  of  such  contract  would  not  require  the  other  party  to 
keep  money  in  the  hands  of  the  latter  at  all  times,  but  would  be  suffi- 
cient if  he  supplied  the  money  as  it  was  needed  for  the  purchase  of 
the  grain  ;  but  such  party  would  not  be  in  default  upon  his  contract, 
until  he  had  been  specially  notified  that  money  was  needed,  or  that  he 
had  been  requested  to  send  it  and  had  failed  to  do  so.  Fitrh  v.  Priest,  441. 

14.  Contract  for  storage  of  grain  by  a  wareJiousenum,  construed  as  to 
its  duration.     See  WAREHOUSEMEN,  1  to  4. 

15.  Whether  a  contract  creates  a  lease,  or  whether  it  was  a  conditional 
sale.     See  SALES,  1. 

Alterations. 

16.  Wliether  material.  Where  a  promissory  note,  written  in  black 
ink,  and  payable  six  months  after  date,  without  interest,  had  written 
in  its  right  hand  corner,  in  red  ink,  the  words  :  "  ten  per  cent,  after  due; " 
Held,  that  there  being  no  proof  in  regard  to  these  words,  they  were 
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designed  to  be  a  mere  memorandum,  and  not  a  part  of  the  note,  and 
constituted  no  material  alteration  of  it.     (Jarr  v.  Welch,  Exr.,  88. 

17.  It  is  immaterial  whether  a  memorandum  is  placed  on  the  face 
or  back  of  a  note,  if  done  in  audi  mode  as  to  deceive  or  injure  no  one, 
and  which  shows  that  no  fraud  could  have  been  intended.     Ibid.     88 

Rescission  op  contbacts — by  the  parties. 

18.  What  will  authorize  a  party  to  treat  a  contract  as  rescinded. 
Where  a  vendor  of  lands  executes  to  his  vendee  a  bond  for  a  deed,  in 
which  he  agrees  to  execute  a  deed  to  his  vendee  in  sixty  days  from  the 
date  thereof,  without  condition,  and  receives  his  note  for  the  remainder  of 
the  purchase  money,  with  a  power  of  attorney  to  confess  judgment,  and 
at  the  expiration  of  sixty  days,  offers  to  make  a  deed,  if  he  will  execute 
a  mortgage  to  secure  the  unpaid  note,  which  the  vendee  refuses  to  do, 
and  the  vendor,  not  having  complied  with  the  conditions  of  his  bond, 
afterward  obtain  judgment  by  confession  on  the  note,  in  a  foreign 
county,  without  notice,  such  vendee  not  having  exercised  any  right  of 
ownership  over  the  laud,  nor  by  any  subsequent  act  committed  him- 
self to  a  performance  on  his  part :  Held,  that  the  vendee  had  a  right 
to  treat  the  contract  as  rescinded,  and  enjoin  the  collection  of  the 
judgment.     Cooper  v.  Tyler,  463. 

Rescission  op  contracts — in  chancery.     See  CHANCERY,  14, 15, 16. 
Maritime  contracts. 

What  so  regarded  and  what  not.     See  ATTACHMENTS  AGAINST 
BOATS  AND  VESSELS,  4. 
Of  implied  covenants. 

In  a  lease  by  a  guardian.    See  CONVEYANCES,  3,  4. 
Where  time  is  made  essential. 

Purchaser   not  in  default  unless  vendor  is  able  to  perform.     See 
CHANCERY,  18. 
Computation  op  time. 

Where  an  instrument  is  to  take  effect  from  a  particular  day.    See 
TIME  1. 
Description  of  premises. 

Uncertainty  in  contract  for  conveyance  of  land — effect  t?tereof—and 
how  obviated.    See  CONVEYANCES,  5  to  8. 
CONVEYANCES. 
Conveyances  by  married  women. 

1.  The  husband  must  join.  Under  the  act  of  1861,  a  married  woman 
cannot  convey  her  real  estate,  without  joinder  by  her  husband  in  the 
deed.    Seovil  v.  Kelsey,  344. 

2.  So,  where  K,  a  purchaser  at  a  tax  sale,  conveyed  the  lands  to  C, 
a  married  woman,  who,  without  her  husband  joining  in  the  deed,  con- 
veyed them  to  S,  and  the  premises  was  redeemed,  and  K  received  the 
redemption  money  :  Held,  that  S  took  nothing  by  such  conveyance, 
and  that  a  suit  to  recover  the  redemption  money  from  K,  should  be 
brought  by  C  and  her  husband.     Ibid.  -344. 
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Of  implied  covenants  in  a  deed. 

3.  When  made  by  a  guardian  or  other  agent  or  ojfiMr  of  the  law. 
Where  a  deed  is  made  by  uu  olficer  or  agent  of  the  law,  whicli  coutaius 
no  express  covenants,  and  ■which  simply  purports  to  he,  and  is,  hut  the 
mere  execution  of  a  power  conferred  by  statute,  and  in  which  thejjran- 
tor  does  not  assume  to  have,  or  convey  any  title  of  his  own,  no  implied 
covenant  arises  upon  which  auch  officer  or  agent  can  be  held  liable. 
Webster  v.  Gonley,  IG. 

4.  So,  where  A,  as  the  guardian  of  B,  oxocutcd  a  lease  of  certain 
premises  to  C,  and  afterwards  A  was  removed  and  one  D  apjjointed  in 
his  stead,  who  evicted  C  from  the  premises,  and  thereupon  C  brought 
an  action  of  covenant  against  A  on  the  wordti,  "  demiaud  and  leased," 
contained  in  the  lease  :  i/i^M,  that  in  such  a  lease  there  are  no  impiicil 
covenants  ;  and  there  being  no  express  covenants  contained  in  tholeane, 
A  could  not  be  held  liable.     Ibid,  13. 

Dksckiption  of  tub  pkemises. 

5.  Of  uncertainty  thereof— and  how  obviated.  Where  the  premises  in 
a  deed  are  so  described  that  they  cannot  be  identified,  the  conveyance 
is  void.    Purinton  et  al.  v.  Northern  Illinois  R.  li.  Co.,  297. 

6.  But  where  the  grantee  has  gone  into  possession,  and  the  parties 
have  given  a  construction  to  their  contract,  by  the  manner  in  which  they 
have  executed  it,  the  objection  of  uncertainty  would  be  removed.  Ibid. 
297. 

7.  Uncertainty  in  a  bond  for  a  deed — how  obviated.  If  a  vendor  gives  a 
bond  for  a  deed  for  ten  acres,  part  of  one  hundred  and  sixty  acres,  with- 
out any  other  designation  of  the  particular  portion,  such  a  contract 
would  be  inoperative  for  want  of  certainty,  nor  could  the  purchaser,  or 
a  stranger  to  the  contract,  do  any  act  by  which  the  uncertainty  could  be 
aided  or  removed.     Ibid.  307. 

8.  But  if  the  vendor  and  vendee  were  to  select  the  number  of  acres, 
and  separate  them  from  the  remainder,  and  the  purchaser  were  per- 
mitted to  enter  into  the  same,  make  improvements  thereon,  and  to  hold 
possession,  the  contract  would  thereby  be  so  far  executed  as  to  remove 
the  unceJtainty,  and  a  court  of  equity  would  compel  the  execution  of  a 
deed.     Ibid.  297, 

What  will  pass  by  deed. 

Cf  rails  on  the  land,  not  in  a  fence.    See  REAL  AND  PERSONAL 
ESTATE,  1,  2. 
Power  op  attorney  to  sell  and  convey. 

What  is  sufficient.     See  AGENCY,  2,  3,  4. 
Acknowledgments  op  deeds.    See  that  title. 

CORPORATIONS. 
Sending  process  to  foreign  county. 

1.    Not  allowable  against  corporations.     See  PRACTICE,  3,  8. 
69-46TI1  III. 
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Town  of  Minonk. 

2.  Of  its  powers.  Under  the  charter  of  the  town  of  Minonk,  the 
power  is  conferred  upon  the  corporate  authorities  to  declare  by  ordinance 
that  making  loud  and  unusual  noises  to  the  disturbance  of  the  quiet  and 
peace  of  the  town,  and  threatening  or  traducing,  or  challenging  to  fight 
shall  constitute  an  oflFense,  punishable  bj  fine.  Tisdale  v.  Town  of 
Minonk,  9. 

Municipal  corporations. 

3.  Their  organization  cannot  be  questioned  collaterally.    See  EVI- 

DENCE, 23. 

4.  Power  to  regulate  markets.     See  MARKETS. 

COSTS. 

Attornet's  fees  as  costs. 

1,  ] n  suit  for  partition.  In  a  suit  for  partition  and  the  assignment 
of  dower,  which  was  not  of  an  amicable  character,  but  was  litigated 
between  the  parties,  the  attorney's  fee  paid  by  the  parties  prosecuting 
cannot  be  taxed  as  costs  in  the  proceeding.*  Strawn  et  al.  v.  Strawn  et  al., 

413. 
Costs  in  Chancery. 

2.  When  in  the  discretion  of  the  court.  The  15th  section  of  the  chap- 
ter entitled  Costs,  declares  that  when  the  complainant  shall  dismiss  his 
bill,  or  the  defendant  shall  dismiss  it  for  want  of  prosecution,  the 
defendant  shall  recover  full  costs  against  the  complainant :  but  in  all 
other  cases  in  chancery,  not  otherwise  directed  by  law,  it  shall  be  in  the 
discretion  of  the  court,  to  award  costs  or  not,  to  the  parties.  Ennor  v. 
Thompson,  215. 

8.  Where  the  complainant's  bill  is  not  dismissed,  the  court  has  the 
discretion  to  award  costs  as  it  shall  deem  proper,  and  when  this  discre- 
tion has  been  exercised,  it  will  not  be  reviewed  in  the  Supreme  Court, 
Ibid.  215. 

COUNTIES. 
Furnishing  stationery. 

1.  Of  the  mode  thereof.  Under  section  33  of  chap.  41,  of  the  Rev.  Stat., 
while  the  clerks  of  the  circuit  and  county  courts  cannot  claim  the  exclu- 
sive right  to  purchase  the  stationery  required  for  their  respective  offices, 
as  against  an  agent  appointed  for  such  purpose  by  the  board  of  supervis- 
ors ;  yet,  if  such  agent  fails  to  keep  their  offices  properly  supplied,  they 
may  make  the  necessary  purchases  of  such  articles,  and  if  the  prices  paid 


*  Since  this  case  was  decided,  the  act  of  April  19, 1869,  was  passed,  which 
provides,  "  that  in  proceedinars  In  any  of  the  courts  of  this  State,  for  the  par- 
tition of  real  estate,  or  for  the  assignment  of  dower,  or  for  either,  itsliall  be 
lawful  for  the  court  to  order  that  a  reasonable  fee  be  allowed  the  solicitor  or 
solicitors  prosecuting,  to  be  determined  by  the  court,  which  shall  be  taxed  aa 
costs,  and  divided  j»-o  rafa  between  the  parties  to  the  proceeding,  according 
to  their  respective  Interests." 
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are  reasonable,  the  county  must  pay  for  it.    McOlaughry  v.  Board  Cff 

Supervisors  of  Hancock  county,  356. 

CREDIT. 

To  WHOM  CREDIT  IS  GITEN. 

Of  evidence  thereof.    See  EVIDENCE,  28. 

DAMAGES. 
On  judgment  upon  demurrer. 

In  an  action  on  a  foreign  judgment — aasensment  of  damages.  See  JUDG- 
MENTS, 3,  4. 

On  DISSOLUTION  OF  INJUNCTION. 

Assessment  of  damages  under  act  of  18Q1.    See  INJUNCTIONS,  3. 

DEAF  AND  DUMB,  INSTITUTION  FOR  THE  EDUCATION  OP. 
Interest  on  the  college  and  seminary  funds. 

Of  the  distribution  thereof  between  the  Normal  University  and  the  Insti- 
tution for  the  education  of  the  Deaf  and  Dumb.  See  SCHOOL, 
COLLEGE  AND  SEMINARY  FUNDS. 

DEATH. 
When  presumed  from  absence. 

1.  After  seven  years.  Where  a  person  goes  abroad,  and  has  not 
been  heard  of  for  a  long  time,  the  presumption  of  the  continuance  of 
life  ceases  at  the  expiration  of  seven  years  from  the  period  when  he 
was  last  heard  of.      Whiting  v.  Nicholl,  230. 

2.  The  same  rule  holds  generally  with  respect  to  persons  away 
from  their  usual  places  of  resort,  and  of  whom  no  account  can  be  given. 
Ibid  230. 

3.  Our  courts  have  adopted  the  rule,  that  a  person  is  presumed  to  be 
dead  who  has  not  been  heard  of  for  seven  years,  leaving  it  incumbent 
on  the  party  who  claims  a  benefit  or  interest  in  his  being  alive  within 
that  period,  to  prove  it.  At  what  particular  time  a  party  died,  is  of  no 
importance  to  a  person  claiming  a  right  which  becomes  established  on 
a  death,  but  it  may  be  important  to  one  resisting  that  right,  and  so  it 
becomes  an  affirmative  fact,  which  the  party  alleging  must  prove. 
Ibid.  280. 

^.  A  less  period  than  seven  years  absence  will  not  suffice  to  raise 
the  presumption  of  death.     Ibid.  230. 

5.  A  party  whose  interest  it  is  to  show  that  a  person  was  living 
within  the  seven  years,  is  at  liberty  to  show  it  by  such  facts  and  cir- 
cumstances as  will  inspire  that  belief  in  the  minds  of  a  jury.    Ibid.  230. 

6.  Where  a  person  had  not  been  heard  of  from  the  21st  of  March, 
1852,  to  the  21st  of  March,  1859.  it  was  held,  that  the  presumption  of 
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law  is,  that  be  was  dead  on  the  21st  of  March,  1859,  being  seven  years 
from  the  time  he  was  last  heard  of.     Whiting  v.  Niclioll,  230. 

When  a  right  accrues. 

7.  When  arises  on  a  presumption  of  death.  Where  a  husband's 
death  is  claimed  by  reason  of  his  absence  for  seven  years  without  being 
heard  of,  the  right  of  the  wife  to  sue  for  dower  does  not  exist  until  the 
expiration  of  that  period.     Ibid.  230. 

Seven  tears  limitation. 

8.  When  it  begins  to  run.  When  the  death  of  the  husband  is  estab- 
lished by  the  presumption  of  his  death  after  seven  years  absence,  the 
limitation  of  the  right  to  recover  dower  commences  at  the  expiration  of 
seven  years  from  the  time  the  husband  was  last  heard  of.     Ibid.  231. 

9.  The  party  claiming  the  benefit  of  the  statute  of  limitations  may, 
however,  show  that  the  death  of  the  husband  actually  occurred  prior 
to  the  expiration  of  that  period.     Ibid.  231. 

DECEIT. 
When  not  a  ground  for  relief. 

1.  Where  a  conveyance  was  made  on  the  consideration  that  the 
grantee  should  perform  certain  conditions,  and  deposited  with  the 
grantor  certain  securities  as  a  pledge  of  performance,  and  performance 
was  made,  such  grantee  had  a  right  to  a  return  of  his  securities  as  a 
pledge  of  such  performance,  and  although  he  resorted  to  artifice  to 
obtain  them,  it  will  not  justify  the  taking  away  of  his  title,  honestly 
acquired,  as  punishment  therefor.     Wood  et  al.  v.  Seward  et  al.,  457. 

DECLARATIONS. 

As  evidence.    See  EVIDENCE,  19,  20. 

DECREE. 
Decree  upon  constructive  service. 

1.  When  parties  not  concluded  by — until  the  lapse  of  three  year$ 
after  rendition.  When  a  defendant  had  been  brought  into  court,  only 
by  constructive  service,  and  has  received  no  written  notice  of  the  ex- 
istence of  a  decree  against  him,  as  authorized  by  the  statute,  such 
decree  is,  for  the  period  of  three  years,  simply  provisional,  and  subject 
to  be  set  aside  on  petition  and  as  of  course.   Lyon  et  al.  v.  Rdbbins,  276. 

2.  Although  such  decree  is  final  in  form,  it  does  not  become  so  in 
fact,  and  conclude  the  parties,  until  the  lapse  of  three  years.   Ibid.  276. 

3.  Within  what  time  a  bill  of  review  may  be  filed,  or  a  writ  of  error 
prosecuted,  in  such  case.     See  LIMITATIONS,  18. 

4.  Opening  the  decree — and  setting  the  same  aside.  When  a  defendant 
in  chancery,  who  is  served  by  publication,  and  has  been  defaulted,  and  a 
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decree  rendered  against  Mm,  petitions  the  court  to  be  allowed  to  come 
in  and  answer,  it  is  erroneous  to  vacate  the  decree  on  such  application. 
The  statute  simply  requires  that,  notwithstanding  the  decree,  the 
defendant  thus  situated  shall  be  heard.  Mulford  et  al.  v,  Stalzenback, 
303. 

5.  Although  a  technical  error  may  have  been  committed,  by  vacat- 
ing a  decree  on  the  application  of  a  non-resident  defendant,  yet,  if  no 
injury  is  inflicted  upon  any  one,  the  proceedings  will  not  be  reversed 
and  set  aside  therefor.     Ibid.  303. 

DEEDS.     See  CONVEYANCES. 

DEFENCE  AT  LAW. 
RELEAeE  OP  SURETY. 

Whether  avuilable  as  a  defence  at  law.     See  SURETY,  8. 
Jurisdiction  in  chancery.    See  CHANCERY,  1,  2,  3. 

DELIVERY. 
Op  the  place  of  delivery. 

Under  contract  to  deliver  personal  property,  where  no  place  of  delivery 
is  specified. 
See  TENDER,  1,  3. 

DEMAND. 
Bills  of  Exchange. 

When  demand  of  payment  necessary  and  when  not.    See  BILLS  OP 
EXCHANGE,  1,  3,  3. 
In  forcible  detainer. 
By  ichom  the  demand  must  be  made.    See  FORCIBLE  ENTRY  AND 
DETAINER,  3. 
Demand  in  trover. 

Whether  necessary.     See  TROVER,  3. 

DEMURRER. 
What  is  admitted  thereby, 

1.    The  rule  is  a  familiar  one.  that  a  demurrer  admits  the  truth  of 
the  averments  of  the  pleading  to  which  it  is  interposed.      Deem  ▼. 
Grume,  70. 
When  necessary. 

3.     Where  a  pleading  is  insufficient — and  of  the  effect  of  pleading 
thereto.    See  PLEADING,  15,  16, 17. 
Judgment  on  demurrer. 

3.     On  demurrer  to  a  declaration,  overruled,  and  herein  of  the  ataeu- 
ment  of  damages  thereon.    See  JUDGMENTS,  3,  4. 

DESCRIPTION. 
Of  premises  in  a  deed.     See  CONVEYANCES,  5  to  8. 
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DISCRETIOjSTART. 
What  matters  are  discketionart. 

Of  awarding  costs  m  cJiancery.     See  COSTS  2,  3. 

DIVORCE  AND  ALIMONY. 

Of  grounds  of  divorce. 

1.  Physical  comfort  of  wife.  The  right  of  the  wife  to  a  divorce, 
canuot  be  made  to  rest  uj^on  her  mere  physical  comfort.  Von  Glahn 
V.  Von  Glnhn,  Vdo, 

2.  Of  violence  hy  the  husband — and  of  the  motive  therefor.  On  an 
application  by  the  wife  for  a  divorce,  where  it  is  shown  that  the  hus- 
band has  used  violence  towards  the  complainant,  the  motive  which 
induced  such  violence  is  a  most  material  subject  of  examination.  No 
court  will  dissolve  the  marriage  tie  at  the  prayer  of  the  wife  because 
of  violence  provoked  by  her  own  misconduct,  even  though  such  vio- 
lence should  proceed  to  blows.     Ibid.  135. 

3.  But  where  a  blow  is  given  in  a  mode  to  endanger  life,  or  cause  a 
serious  bodily  injury,  unless  given  in  strict  defense  of  life  or  limb,  no 
degree  of  provocation  can  excuse  the  act.     Ibid.  135. 

Op  grounds  of  defense. 

4.  Whether  the  failure  to  sustain  shall  operate  against  th£  defendant. 
Where  a  defendant  in  a  suit  for  divorce,  charges  the  complainant  with 
having  conspired  with  other  members  of  her  family  to  procure  the 
divorce,  as  a  means  of  obtaining  money  from  him  by  way  of  alimony, 
the  failure  to  sustain  such  charge  of  conspiracy  constitutes  no  additional 
act  of  indignity,  to  be  taken  into  account  by  a  jury  in  rendering  their 
verdict.     Ibid.  135. 

Alimony. 

5.  Of  the  mode  of  allowance.  Where  the  property  of  the  husband 
was  accumulated  by  him  before  marriage,  and  the  wife  brought  no 
property  to  him  upon  the  marriage,  it  would  be  unjust  to  decree  to  her 
as  alimony,  after  decree  of  divorce  pronounced,  a  large  amount  of  the 
husband's  property,  absolutely.     Ibid.  135. 

6.  Wliai  considered  the  better  practice  in  such  case.  In  such  case, 
the  alimony  should  be  left  in  such  shape  that  it  can  be  reduced,  or 
withdrawn,  in  case  the  wife  should  misconduct  herself,  and  the  statute 
evidently  contemplated  an  allowance  to  be  paid  at  stated  intervals  for 
the  wife's  support,  which,  in  the  present  case,  is  regarded  as  the  better 
practice ;  there  being  no  difficulty  in  making  the  payment  of  such 
allowance  secure.    Ibid.  135. 

DOCKETING  A  CAUSE. 
Its  form — kot  material.     See  LUNATIC,  2. 
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POWER.  ~~ 

What  necessary  to  the  right. 

1.     To  entitle  a  wife  to  recover  dower,  she  must  prove  seizin  in  the 
husband,  marriage  and  the  death  of  the  husband.  Whiting  v.  Nicholl,  330. 
When  right  of  action  accrues. 

3.     On  presumption  of  death  of  husband.    Where  a  husband's  death 
is  claimed  by  reason  of  his  absence  for  seven  years  without   being 
heard  of,  the  right  of  the  wife  to  sue  for  dower,  docs  not  exist  until  the 
expiration  of  that  period.    Ibid.  230. 
Out  op  what  character  op  estate  it  arises. 

3.  Of  a  mere  naked  possession.  A  right  of  dower  does  not  attach 
where  the  Jiusband  had  a  mere  naked  possession  of  laud,  without  any 
ownership  therein.     McClurkeu  v.  McCiurken,  327. 

Of  lands  purchased  by  the  husband. 

4.  But  paid  for  after  his  death.  Where  the  administrator  of  an 
estate  pays  the  purchase  money  for  certain  lands  out  of  the  money 
of  the  estate,  and  receives  the  deed  therefor,  executed  prior  to  the 
deatli  of  his  intestate,  and  in  pursuance  of  a  contract  entered  into 
before  his  death,  such  contract  being  a  valid  claim  against  the  e.-tate 
for  such  purchase  money,  the  widow  cannot  elect  to  claim  her  dower 
in  this  land,  or  in  lieu  thereof ,  one-third  of  the  purchase  money  so  paid 
out  of  the  personal  estate  of  her  husband.  The  money  has  gone  in 
payment  of  the  lands,  and  the  widow  must  be  content  to  take  her 
dDwer.     Straion  et  al.  v.  Strawn  et  al.,  413. 

Correcting  a  deed. 

5.  For  mis-description  of  premises — will  not  affect  the  relinquishment 
of  dower.     See  MISTAKE.  2. 

Limitation  act  op  1839. 

6.  As  applied  to  the  right  of  dower.    See  LIMITATIONS,  15. 

ELECTIONS. 
Election  upon  a  special  proposition. 

1.     What  is  an  expression  of  the  will  of  the  people.    Where  it  is 
required  by  an  act  of  the  legislature,  that,  before  it  shall  become  opera- 
tive, it  shall  be  submitted  to  a  vote  of  the  legal  voters  of  a  designated 
district  to  be  affected  thereby,  if  the  election  which  is  attempted  to  be 
held  in  pursuance  of  such  requirement,  proves  to  have  been  illegally 
held  in  certain  precincts  within  such  district,  those  precincts  containing 
a  majority  of  the  voters  of  such  district,  then  the  act  will  not  be 
deemed   to  have   been    submitted   to  such   a   vote  as    its  provisions 
required,  and  the  reeult  will  not  be  declared  upon  the  votes  legally 
cast,  adverse  to  what  it  would  have  been  if  no  illegality  had  inter- 
vened.    The  People  ex  rel.  Wallace  v.  Salomon,  415. 
ERROR. 
Error   will    not    always    reverse.       See    PRACTICE    IN    THE 
SUPREME  COURT,  3  ;  DECREE.  5. 
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ESTOPPEL. 

When  an  estoppel  arises. 

1.  Rights  of  married  women.  If  a  contract  for  the  erection  of  a 
building  is  made  by  the  husband,  and  the  same  is  erected  on  the  real 
estate  belonging  to  the  wife,  in  her  separate  right,  with  her  full  knowl- 
edge, approbation  and  consent,  and  she  does  not  disclose  her  interest, 
and  knowing  what  is  being  done,  takes  no  steps  to  prevent  it,  she  will 
be  estopped  from  setting  up  her  rights  as  a  defense  to  a  mechanic's 
lien.     Schioartz  et  nx.  v.  Saunders,  18. 

3.  Recognizing  title  in  another.  Where  it  appears  that  the  plaintiflF, 
in  an  action  of  ejectment,  acted  in  the  capacity  of  an  administrator  of 
an  estate  occupied  by  the  decendent  at  the  time  of  his  death,  and 
applied  to  the  court  for  an  order  to  sell  lands  to  pay  debts  of  the  dece- 
dent, and  in  his  application  stated  that  deceased  had  some  interest  in 
the  premises  at  the  time  of  his  decease,  but  that  he  was  uninformed 
as  to  the  exact  kind  and  nature  of  such  interest,  such  statement  will 
not  operate  to  estop  the  plaintiff  from  asserting  his  right  to  the  prem- 
ises under  a  paramount  title,  in  an  action  of  ejectment  to  recover  pos- 
session.    McClurken  v.  McGlurJcen,  337. 

EVIDENCE. 
Parol  evidence. 

1.  To  change  the  character  of  a  contract.  The  negotiations  and  con- 
versations had  between  parties  to  a  contract,  prior  to  its  execution, 
cannot  be  heard  to  change  its  character.      Wood  et  al  v.  Price,  439. 

8,  In  an  action  on  a  promissory  note,  where  the  defendant  pleaded 
a  verbal  agreement  made  with  the  payee,  the  plaintiff,  at  the  time  of 
making  the  note,  that  the  payee  would  himself  pay  it  at  maturity . 
Held,  that  such  an  agreement  constituted  no  defense  to  the  action,  for 
if  allowed  to  be  proved,  it  would  contradict  the  terms  of  the  instrument. 
MUler  v.  Welh  et  al.,  46. 

3.  In  an  action  on  a  promissory  note,  proof  that  some  person,  other 
than  the  maker,  was  in  fact  the  payor,  or  of  an  agreement  that  the 
payee  would  never  collect  the  note,  or  that  he  would  pay  it  himself,  is 
inadmissible,  as  contradictory  of  the  terms  of  the  instrument.    Ibid.  47. 

4.  It  is  a  well  established  rule,  that  a  written  instrument  cannot  be 
altered,  changed,  or  varied  in  its  terms,  by  parol  evidence.     Ibid.  47. 

5.  A  written  contract  between  parties  must  speak  for  itself.  It 
cannot  be  enlarged  or  diminished  in  its  terms,  by  parol  evidence.  A 
contract  cannot  rest  partly  in  writing  and  partly  in  parol.  Purinton  et 
al.  V.  Northern  Illinois  U.  R.  Co.,  397. 

6.  In  explanation  of  written  contracts.  Parol  evidence  is  not  admiss- 
ible to  vary,  contradict,  strike  out,  add  to  or  explain  a  written  con- 
tract. An  agreement  cannot  rest  partly  in  writing  and  partly  in  parol. 
Marshall  v.  Oridley,  847. 

7.  But  parol  or  other  extrinsic  evidence,  may  le  resoited  to  fot  the 
purpose  of  identifying  the  property  sold.      This  evidence   does    lot 
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EVIDENCE.     Parol  evidence.     Continued. 

iufringe  upon  the  rule  that  a  written  ngreement  cannot  be  contradicted, 
enlarged  or  varied  by  parol.     Marshall  v.  Gridley,  2-17. 

8.  And  when  a  contract  on  its  face  seems  to  be  explicit  and  certain, 
but  is  rendered  uncertain  by  extrinsic  evidence,  then  it  may  be  ex- 
plained by  the  same  character  of  testimony  by  which  the  uncertainty 
was  created.     Ibid.  247. 

9.  Where  the  uncertainty  appears  from  the  instrument  itself,  it 
cannot  be  explained  by  parol  evidence.     I'jid.  347. 

10.  Proof  of  surroundiny  circumstances  and  vsage,  in  aid  of  the  con- 
struction of  written  instruments — hoio  far  allowable,  ^ee  CONTRACTS, 
8,  9. 

11.  To  explain  what  passes  by  n  deed.  Parol  proof,  to  show  what 
fixtures  on  the  estatt-'  at  the  time  of  its  conveyance,  passfd  by  the  deed, 
is  inadmissible.  Tlie  deed  must  settle  that  question.  McLaughlin  v. 
Johnson,  IGo. 

12.  To  correct  acknowledgments  of  deeds.  Par<)l  evidence  is  not  ad- 
missible to  cure  a  defect  in  a  certificate  of  acknowledgment  of  a  deed. 
Lindley  v.  Smith,  524;  Ennor  v.  lliompson,  214. 

13.  In  an  action  to  recover  upon  a  subscription,  it  is  competent  to 
prove  by  parol,  that  au  instrument  executed  in  furtherance  of  the 
purpose  for  which  the  subscription  was  made,  was  accepted,  and  was 
satisfactory.     Miller  et  al.  v.  Ballard,  877. 

Burden  of  proof. 

14.  Upon  question  of  payment.  In  a  suit  to  remove  a  cloud  from 
the  title  to  certain  real  estate,  occasioned  by  a  trust  deed  given  to  secure 
a  note  for  $800.00,  the  defendant  filed  a  cross-bill  and  produced  the 
trust  deed  and  note,  alleging  that  the  same  had  never  been  paid,  and 
praying  the  trustee  be  decreed  to  sell  the  premises  to  satisfy  the  same. 
Upon  the  single  question  presented,  whether  the  said  note  had  been  paid , 
the  proof  being  conflicting:  Held,  that  the  complainant  in  the  cross-bill 
made  out  a  prima  facie  case,  by  the  production  of  the  trust  deed  and 
note,  and  that  the  burden  of  overcoming  the  same  by  proof  of  payment, 
devolved  on  the  defendants  in  the  cross-bill,  which  proof  must  prepon- 
derate to  establish  this  defence  of  payment.  Douglas  et  al.  v.  Pfeiffer 
et  al,  103. 

15.  In  a  suit  against  a  sheriff  for  failure  to  make  a  levy.  Where  a 
sheriflF  fails  to  make  a  levy  on  the  personal  property  in  the  possession 
of  the  defendant,  he  can  only  discharge  himself  from  liability  by  show- 
ing the  property  was  not  subject  to  levy.  The  onus  probandi  is  upon 
the  officer      TAe  People,  for  use,  etc.,  v.  Palmer  et  al.,  399. 

1(5.  Affirmative  allegations,  by  tJie  defendant  in  chancery.  Where 
the  answer  to  a  bill  in  chancery  sets  up  new  matter,  not  respon.sive  to 
t,he  bill,  the  owMS  is  upon  the  defendant  to  prove  the  allegations  aa 
charged.     Cooper  v.  Tyler,  4G3. 

17.     Burden  of  proof  on  the  question  of  insanity.     See  INS.WITY. 

TU — 40111  111. 
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EVIDENCE.     Continued. 
Kefreshing  a  witness'  recollection. 

18.  A  witness  can  testify  only  to  such  facts  as  are  witTiin  his  own 
knowledge  and  recollection,  though  he  is  allowed  to  refresh  and  assist 
his  memory  by  the  use  of  a  written  instrument,  memorandum  or  entry 
in  a  book ;  but  after  inspecting  the  writing,  he  must  be  able  to  speak  to 
the  facts  from  his  own  recollection.     Elston  et  al.  v.  Kennicott  ei  al.,  187, 

Declarations. 

19.  Whetlier  admissible.  As  to  strangers,  if  not  as  to  privies,  the 
declarations  of  a  husband,  that  money  paid  on  the  purchase  of  land 
belonged  to  his  wife,  and  he  wished  the  contract  to  inure  to  her  benefit, 
are  admissible.     Grain,  Adm'r,  v.  Wright,  107. 

20.  How  far  conclusive.  But,  like  all  such  declarations,  they  are  not 
conclusive,  but  may  be  proved  to  be  untrue,  either  by  positive  or  cir- 
cumstantial evidence.     Ibid.  107. 

Attacking  judicial  proceedings  collaterally. 

21.  Wlien  not  allowable.  Where  a  court  has  jurisdiction,  no  matter 
how  erroneously  it  may  have  decided  on  the  facts,  its  action  cannot  be 
drawn  in  question  in  any  collateral  proceeding.  Mulford  et  al.  v.  Stal- 
zenback,  303. 

22.  Certificate  of  publication.  An  objection  to  a  printer's  certificate 
of  publication  of  a  notice  for  an  application  by  an  administrator  for  an 
virder  to  sell  real  estate  to  pay  debta,  cannot  be  raised  in  a  collateral 
proceeding.     Finch  v.  Sink,  169. 

Organization  of  municipal  corporations. 

23.  Cannot  be  qnestioned  colli  tier  ally.  The  doctrine  is  well  estab- 
lished that  a  municipal  corporation  cannot  be  questioned  collaterally 
concerning  its  legal  organization.     lYsdale  v.  Town  of  Minonk,  9. 

Admissibility  generally. 

24.  In  reference  to  negligence  by  railroads  on  failing  to  give  signals  at 
street  crossings.  In  an  action  for  negligence  against  a  railroad  com- 
pany, the  plaintiff  introduced  in  evidence  certain  rules  of  the  company, 
for  running  its  trains,  among  whicli  Avas  the  following :  "  A  red  flag  by 
day,  or  a  red  light  by  night,  waved  upon  the  track,  signifies  that  the 
train  must  come  to  a  full  stop,"  whereupon  the  defendant  offered  to 
prove  that  such  rule  did  not  apply  as  to  the  signals  used  within  the 
corporate  limits  of  the  city,  where  the  injury  happened  to  plaintiff,  but 
that  other  and  different  signals  were  employed,  which  proofs  the  court 
excluded:  Held,  that  such  evidence  was  proper,  and  should  have  been 
admitted,  for  the  purpose  of  determining  the  question  as  to  whether 
the  defendant  was  chargeable  with  negligence,  by  reason  of  the  disobe- 
dience by  its  employees  of  the  proper  signals.  Chicago  &  Alton  li.  R. 
Co.  V.  Gretzner,  76. 

Of  the  sufficiency  of  proof. 

35.  That  a  tract  of  land,  wa^  scliool  land.  Where,  in  an  action  of 
ejectment,  the  defendant  proved  color  of  title,  and  payment  of  taxes 
for    seven    successive    years,    and    the    plaintiff    claimed    that    the 
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EVIDENCE.    Of  the  sufficiency  of  proof.     Continued. 

premises  tvere  school  lands,  and,  therefore,  not  taxable,  but,  in  proof  of 
•which,  the  record  simply  discloses  the  fact  that  the  plaintiU',  with  others, 
received  a  deed  of  the  property,  as  "  Trustees  of  the  Carlinville  School 
Union,"  and  that  thirty-five  years  ago,  it  had  a  log  school  house  upnu 
it,  and  was  then  know  as  the  school  lot :  Held,  that  this  was  not  suffici- 
ent evidence  to  show  that  it  was  school  property,  to  take  the  case  nut 
of  the  statute  of  limitations.     Lair  v.  Mayjield,  oUO. 

26.  As  to  whom  a  credit  was  given.  In  an  action  brought  by  A  against 
B  and  C,  partners  to  recover  for  certain  goods  alleged  to  have  been 
Bold  to  them,  and  the  proof  was  coiitiictiug,  as  to  whether  the  credit  for 
the  same  had  been  given  to  them,  or  to  one  D:  Z/t^t/,  that  liie  mero 
fact  that  the  goods  were  delivered  to  D,  and  the  bills  for  the  same 
made  out  iu  his  name,  was  not  conclusive  evidence  that  the  credit  was 
given  to  him.  That  question  was  for  the  jury  to  determine,  upon  the 
whole  of  the  evidence.      VoUz  et  at.  v.  titcphani  et  at.,  54. 

27.  Safficieiicy  of  proof  of  sanity  of  testator,  on,  adinittiny  a  will  to 
probate.     See  WILLS,  5. 

Weighing  testimony. 

28.  By  what  rule  to  be  governed.  In  determining  the  weight  of  tes- 
timony between  two  witnesses,  the  preponderance  should  be  given  to 
the  one  whose  advantages  for  being  correctly  informed  as  to  the  matters 
in  controversy  are  the  best.     Chicago  cfi  Alton  R.  R.  Co.  v.  Gretzner, 7i. 

Of  affirmative  and  negative  testimony. 

29.  Which  entitled  to  the  greater  weight.  It  is  an  established  rule,  that 
positive  evidence  as  to  any  fact  not  improbable  in  itself,  ia  entitled  to 
more  weight  than  negative  evidence  in  relation  to  such  fact.    Ibid.  74. 

30.  Which  entitled  to  the  greater  weight  on  the  question  of  insanity 
See  INSANITY,  1. 

Waiver  op  tort,  and  suing  in  assumpsit. 

31.  What  is  sufficient  proof  of  the  sale  of  the  property  and  receipt  of  tht 
money  therefor.    See  ASSUMPSIT,  2. 

Evidence  under  the  general  issue.    See  PLEADING  AND  EVI- 
DENCE, 3 ;  PAYMENT,  1. 
Preserving  evidence  in  chancery.    See  CHANCERY,  23. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  The  correctness  of  a  decision  of  the  circuit  coort 
upon  a  question  of  admissibility  of  evidence,  not  preserved  by  an  excep. 
tion  taken  in  that  court,  will  not  be  inquired  into  in  the  appellate  court 
Nathans.  The  City  of  Bloomington.  ?A1. 

2.  Where  it  appears  from  the  record,  that  no  exception  was  taken  to 
the  admission  of  tlie  evidence  complained  of,  such  evidence  will  be 
regarded  as  legitimate  and  proper.     Ibid,  347. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.  Exceptions.  Continued. 
3.  Where  a  motioa  is  made  for  an  order  to  stay  execution  on  a  judg- 
ment by  confession,  and  for  leave  to  plead  to  the  merits,  and  both  par- 
ties are  present  in  the  court  when  the  motion  is  sustained,  and  no  objec- 
tion is  made  as  to  the  time  when  the  motion  was  interposed,  and  no 
exceptions  taken,  the  objection  cannot  be  raised  in  the  supreme  court. 
Boynton  v.  Beiiwiok,  380. 

.4.     If  no  exceptions  are  taken  to  the  action  of  the  court  below  in 
staying  execution,  and  letting  the  defendant  in  to  plead  to  the  merits, 
this  court  will  presume  that  sufficient  grounds  appeared  for  the  action 
of  that  court.     Ibid.  280. 
Bills  of  exceptions. 

5.  When  necessary.  When  a  party  assigns  for  error  certain  instruc- 
tions given  on  behalf  of  the  appellee,  and  the  record  fails  to  disclose 
those  given  for  the  appellant,  such  assignment  of  error  will  not  be  con- 
sidered, as  tins  court  cannot  determine  the  true  situation  of  the  case  as 
presented  on  the  instructions  given.     DeClerq  v.  Mungin,  113. 

6.  If  a  party  desires  to  raise  the  question  of  the  admissibility  of  a 
foreign  judgment  in  evidence,  he  must  make  it  a  part  of  the  record  hj 
a  bill  of  exceptions ;  otherwise,  it  will  be  presumed  to  have  been  prop- 
erly admitted.    Deem  v.  Grume,  70. 

EXECUTION. 
Upon  Judgment  on  recognizance. 

1.  When  it  may  issue.  Where  a  judgment  has  been  recovered  by 
the  people  on  a  recognizance,  it  is  not  essential  that  execution  should 
issue  within  a  year  and  a  day  from  the  time  of  rendition  of  judgment, 
in  order  to  authorize  the  issuance  of  execution  after  that  time.  AUnn 
V.  The  People,  372. 

Sai*:  op  property  exempt  from  execution.  ' 

2.  Liability  of  the  officer.  Where  an  officer  levies  upon  and  sells 
the  property  of  another,  by  the  statute  exempt  from  execution,  with 
the  full  consent  of  such  party,  he,  at  the  time,  making  no  claim  of 
exemption,  although  fully  apprized  of  his  rights,  such  officer  does  not 
subject  himself  to  the  penalty  prescribed  by  the  statute,  of  three  times 
the  value  of  the  property  so  levied  on  and  sold.  Churchman  v.  Stock- 
ton, 410. 

Failure  to  lett  execution.  ■ 

3.  Liability  of  officer  therefor.  Where  a  sherifiF  receives  an  execu- 
tion from  a  foreign  county,  against  a  party  defendant,  residing  in  his 
county,  who  is  in  possession  of  land,  of  sufficient  value  in  excess  of  the 
incumbrance  upon  it  to  make  the  debt,  the  reasonable  diligence  which 
the  law  requires,  will  not  excuse  such  officer  from  making  a  levy,  and 
filing  a  certificate  of  the  same  in  the  recorder's  office  of  hia  county. 
The  People,  for  use  fitc.  v.  Palmer  et  al.,  398. 
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EXECUTION.    Failuke  to  levy  execution.    Continued. 

4.  So  in  regard  to  personal  property  found  iu  the  defeudaut'e  pos- 
session ;  the  fact  tliat  he  is  informed  that  such  property,  then  in  the 
defendant's  possession,  is  not  the  property  of  defendant,  will  not  exempt 
him  from  liability  for  not  levying,  if  it  afterward  appear  that  the 
property  at  the  time  was  the  property  of  defendant.  2'he  People,  for 
use,  etc.  V.  Palmer  et  al.,  398. 

Of  notice  to  the  execution  debtor. 

5.  But//  of  the  officer  and  rights  of  the  debtor.  It  is  the  duty  of  the 
officer  having  an  execution  in  his  hands,  before  he  proceeds  to  take  or 
seize  any  of  the  personal  property  of  the  defendant  in  the  execution, 
by  a  levy  thereon,  to  notify  such  defendant,  if  practicable,  of  his  hav- 
ing such  execution  iu  his  hands,  and  on  so  doing,  the  right  arises  to 
the  defendant  to  select  such  property  as  he  desires  to  retain  under  the 
statute,  surrendering  to  the  officer  all  his  other  property  not  thus 
selected  or  specifically  exempt,  for  the  satisfaction  of  the  execution  ; 
and  if  the  defendant  so  neglects  or  refuses  to  make  a  selection  of 
property,  the  officer  may  proceed  to  levy  upon  any  of  liis  property  not 
specifically  exempt,  and  sell  it,  regardless  of  any  claim  the  defend- 
ant may  subsequently  set  up  to  such  property  as  having  been  selected 
by  him.  But  in  case  of  the  absence  of  the  defendant  from  the  county, 
while  the  sheriff  had  the  execution,  and  could  not  therefore  be  noti- 
fied, it  is  the  duty  of  the  sheriff  to  make  a  levy  on  all  property  not 
specifically  exempt,  and  thereafter  the  defendant  may  make  his  selec- 
tion of  the  property  so  levied  on,  of  the  same  quality  and  value  aa 
before  the  levy.  But  in  such  case,  the  defendant  should  surrender,  or 
offer  to  surrender  an  amount  of  other  property  sufficient  to  satisfy  the 
execution,  and  failing  to  do  this,  the  officer  may  proceed  with  the  sale, 
unless  the  aggregate  value  of  the  property  selected  did  not  exceed  the 
value  of  the  property  exempted  under  the  statute.     Ibid.  398. 

EXECUTION  SALES.     See  JUDICIAL  SALES,  7  to  10. 

EXEMPTION. 

Op  the  levy  op  an  execution. 

Notice  to  tTie  debtor,  and  his  duty  in  regard  to  claiming  property  exemp': 
from  execution.    See  EXECUTION,  5. 
Sale  of  property  exempt  fi'.om:  execution. 

Whether  the  officer  liaUe.    See  EXECUTION,  2. 

FIXTURES.     See  REAL  AND  PERSONAL  ESTATE,  3  to  6. 

FORCIBLE  ENTRY  AND  DETAINER. 
Forcible  detainer. 

1.  Who  may  bring  the  action.  Under  the  act  of  1865,  entitled, "  An 
act  to  amend  Chap.  43  of  the  Rev.  Stat,  entitled  '  Forcible  Entry  and 
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FORCIBLE  ENTRY  AND  DETAINER.  Fokcible  detainer.  Cmtimied. 
Detainer,' "  tenants  for  a  term  of  years,  are  assigns.  Ball  v.  Chadioiek 
etal.,  28. 

3.  So  wliere  A  executed  a  lease  for  certain  premises  to  B,  to  take 
eflFect  after  a  former  tenancy  for  the  same  liad  expired  :  Held,  that  B 
was  entitled  to  the  possession  of  the  premises  upon  the  expiration  of 
the  former  lease,  and  might  maintain  forcible  detainer  against  the  ten- 
ant holding  over.    Ibid.  28. 

3.  The  right  of  action  vests  alone  in  the  party  entitled  to  the  pos- 
session, and  if  the  landlord  has  aliened  the  reversion  during  the  con- 
tinuance of  the  lease,  then  his  alienee  is  entitled  to  the  possession,  at 
its  termination,  and  should  make  the  demand  for,  and  bring  the  action 
to  recover  the  possession.     Ibid,  28. 

4.  Of  what  defenses  allowed  the  tenant.  A  tenant  is  estopped  to 
deny  his  landlord's  title.  And  when  a  deed  or  lease  made  by  the  land- 
lord is  produced  for  the  land  occupied  by  the  tenant,  he  is  equally 
estopped  to  deny  the  power  of  his  landlord  to  convey  or  demise  the 
same.  He  can  only  make  such  defense  in  a  suit  brought  by  the  gran 
tee  or  lessee  to  recover  possession,  as  he  could  interpose  had  the  suit 
been  brought  by  the  landlord.     Ibid.  28. 

FORMER  ADJUDICATION. 

How  FAR  FINAL. 

1.  A  former  adjudication  of  the  matter  in  controversy,  is  conclusive 
between  the  same  parties  in  a  subsequent  proceeding  upon  the  same 
matter,  not  only  as  to  the  matters  actually  determined,  but  as  to  every 
other  thing,  then  within  the  knowledge  of  the  complainant  which 
might  have  been  then  set  up  as  ground  for  relief  and  litigated  in  the 
first  suit.    Hamilton  v.  Quimby  et  al.,  90.* 

2.  Parties  to  a  suit,  in  a  court  of  competent  jurisdiction,  where  they 
labor  under  no  disability,  are  bound  by  the  determination  of  their 
rights,  if  fairly  before  the  tribunal.     Wright  et  al.  v.  Dunning,  271. 

3.  Where  the  rights  of  parties  have  been  once  adjudicated  in  a 
court  having  jurisdiction,  they  cannot  be  again  litigated  in  the  same 
or  other  courts.     Ibid.  271. 

4.  The  object  in  making  a  person  a  party  to  a  suit,  is  to  enable  liim 
to  be  heard,  and  to  assert  his  rights,  and  if  he  fails  to  set  them  up, 
that  he  may  be  concluded  from  again  litigating  them.     Ibid.  271. 

5.  These  rules  applied  to  the  case  of  a  homestead  right,  which  teas 
not  asserted  wJien  an  opportunity  was  presented.  See  HOMESTEAD 
2  to  6. 

•  See  Dickson  v.  Todd  et  al.,  43  111.  504. 
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FORMER  DECISIONS. 
Tenant  holding  ovek. 

1.  The  case  of  Budding  v.  Ilill,  15  111.  61,  and  McNair  v.  Schwartz, 

16  ib,  24,  are  not  in  conflict  with  the  rule,  that  a  tenant  holding  over 
after  notice  that  the  rent  will  be  increased,  will  be  liable  to  an  action 
for  USB  and  occupation  for  the  rent  at  the  increased  rate,  as  held  in 
Higgins  v.  Halligan,  173. 

Limitation  acts  of  1835  and  1839. 

2.  The  case  of  Irving  v.  Brownell,  11  111.  402,  giving  a  construction 
to  the  limitation  acts  of  1835  and  1839,  was  overruled  by  the  case  of 
Woodward  v.  Blanchard,  16  ib.  425,  not  only  upon  the  construction 
given  to  the  act  of  1839,  but  also  upon  that  given  to  the  act  of  1835. 
Elston  et  ul.  v.  Kennicott  et  al.,  189.     See  LIMITATIONS,  34. 

Negligence  —  railroads. 

3.  The  cases  of  The  Central  Military  Tract  R.  R.  Co.  v.  RockafeUow, 

17  111.  541,  and  The  Great  Western  R.  R.  Co.  v.  Thompson,  ib.  131.  and 
111.  Cent.  R.  R.  Co.  v.  Reedy,  ib.  580,  and  The  Chicago  &  Miss.  R.  R.  Co. 
V.  Patchin,  16  ib.  198,  announcing  the  doctrine  that  a  railroad  company 
is  not  liable  for  the  want  of  ordinary  care  and  diligence  in  running  its 
train,  whereby  stock  upon  the  road  is  killed,  but  only  for  wanton,  will- 
ful or  gross  negligence  and  that  the  doctrine  in  regard  to  carriers  of 
persons,  has  no  ai)plication,  are  overruled  in  Illinois  Central  Railroad 
Co.  V.  Middlesworth,  495.     See  NEGLIGENCE,  4. 

CtoMPARATlVE  NEGLIGENCE. 

4.  The  rule  in  regard  to  comparative  negligence,  as  laid  down  in 
Aurora  Branch  R.  R.  Co.  v.  Grimes,  13  111.  585 ;  Dyer  v.  Takott,  16  ib. 
800 ;  Galena  &  C.  U.  R.  R.  Co.  v.  Fay,  16  ib.  558,  and  C.  B.  c6  Q.  R.  R. 
Co.  V.  George,  19  ib.  510,  is  somwhat  modified  in  the  cases  of  (7.,  B.  <t 
Q.  R.  R.  Co.  V.  Dewey.  26  111.  255 ;  Same  v.  Hazzard,  ib.  373 ;  Galena  <t 
C.  U.  R.  R.  Co.  V.  Jacobs,  20  ib.  478 ;  Chicago  &  Alton  R.  R.  Co.  v 
Oretzner,  75.     See  NEGLIGENCE,  8. 

FRAUD. 

In  judicial  sales. 

What  constitutes  fraud.    See  SALES,  7,  8. 

FRAUDULENT  CONVEYANCES. 

What  constitutes. 

1.  Of  a  deed,  absolute  in  form,  given  to  secure  a  debt.  Where  a 
debtor  executes  to  his  creditor  a  deed,  absolute  in  form,  to  secure  a 
debt,  the  mere  fact  that  the  deed  pnrports  to  convey  a  fee,  is  not  proof 
that  it  was  designed  for  a  fraudulent  purpose,  as  against  a  subsequent 
judgment  creditor  of  the  grantor;  and  the  transaction  being  in  good 
faith,  and  no  person  sustaining  any  injury  thereby,  the  grantee  will 
hold  the  title,  subject  to  the  equities  of  the  grantor.  Christie  et  al.  v. 
Hale  A20. 
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FRAUDULENT  CONVEYANCES.     Continued. 

SxmSEQUENT  PURCHASER. 

2.    How  far  protected.     See  PUECHASERS,  3. 

GARNISHMENT. 
Who  subject  thereto. 

1.  It  would  be  a  fraud  upon  creditors  to  permit  a  debtor  to  place  his 
property  beyond  their  reacli,  by  depositing  it  with  an  attorney  to  be 
held  nominally  for  future  services,  to  be  rendered  in  whatever  litiga- 
tion the  debtor  might  be  engaged.     Vrain  v.  Gould,  293. 

Answer  op  garnishee. 

2.  Its  requisites.  Where  a  garnishee  charges  himself  with  a  sum 
of  money,  against  which  he  claims  a  set-ofiF,  he  must  show  to  what 
extent,  or  state  the  facts  from  wliicli  the  court  can  determine  the 
amount.     Ibid.  293. 

3.  Hoio  construed.  Where  the  answer  of  a  garnishee  is  vague  and 
evasive,  the  court  will  construe  it  most  strongly  against  him.  Ibid.  293. 

GUARDIAN. 

Liability  on  implied  covenants.     See  CONVEYANCES,  3,  4. 

GUARDIAN  AND  WARD. 
Application  by  guardian  to  sell  ward's  land. 

1.  What  is  required  to  give  jurisdiction.  In  an  application  by  a 
guardian  to  the  court  for  leave  to  sell  his  ward's  real  estate,  enough 
must  appear  either  in  the  application  or  the  order,  or  somewhere  upon 
the  face  of  the  proceedings,  to  call  upon  the  court  to  proceed  to  act, 
and  where  that  does  appear,  then  the  court  has  properly  acquired 
jurisdiction.    Mulford  et  al.  v.  Stalzenback,  303. 

2.  It  is  not  necessary  that  it  should  appear  that  the  court  of  pro- 
bate had,  prior  to  the  application  to  sell  the  land,  ordered  and  directed 
the  guardian  to  provide  for  the  support  and  education  of  his  ward, 
before  the  circuit  court  could  act  upon  an  application  for  the  sale  of 
real  estate.     Ibid  303. 

8.     The  circuit  court,  on  an  application  to  sell  the  real  estate  of  a 
minor,  is  only  required  to  ascertain  that  the  personal  estate  has  been 
faithfully  applied  and  exhausted.     Ibid.  303. 
Mis-appropriation  op  funds  by  guardian. 

4.  Uffect  thereof  on  purchaser  at  guardian's  sale.  Although  a  guar- 
dian may  have  mis-appropriated  the  funds  derived  from  the  sale  of 
his  ward's  lands,  and  been  faithless  to  his  trust,  yet  an  innocent  pur- 
chaser, at  a  sale  by  him  under  a  competent  order  of  a  court  having 
jurisdiction  of  the  subject  matter  and  of  the  persons,  cannot  be  preju- 
diced thereby.  The  order  of  the  court,  not  being  void,  the  purchaser 
under  it  cannot  be  disturbed  in  the  title  he  has  acquired.     Ibid.  808. 


INDEX.  661 

HOMESTEAD. 

To  WHAT  CHARACTER  OF  ESTATE  IT  "Wnx  ATTACH. 

1.  Of  a  tnere  naked  possession.  A  claim  of  homestead  under  mere 
naked  possessiou,  without  auy  ownership  in  the  land  as  a  basis  for  such 
claim,  cannoi  be  set  up  to  defeat  a  recovery  in  ejectment,  under  a  para- 
mount legal  title.    McGlurken  v.  McClurken,  327. 

When  the  right  must  be  asserted. 

2.  Effect  of  failure  to  do  so.  In  a  proceeding  for  partition  by  heire, 
the  widow  was  made  a  party,  the  petition  alleged  that  she  was  entitled 
to  dower,  and  the  court  adjudged  it  to  her.  Commissioners  were 
appointed  to  assign  dower  ;  they  reported  that  it  could  not  be  done,  and 
the  court  therefore  decreed  her  a  yearly  allowance  in  lieu  of  dower, 
and  made  it  a  lien  upon  the  lands.  The  lands  were  sold  under  the 
partition  proceedings,  subject  to  the  payment  of  the  annuity.  The 
widow  made  no  claim  of  homestead.  It  was  held  that  she  could  not 
afterward  set  up  the  homestead  right  against  the  purchaser  under  the 
partition  sale.     Wnght  et  al.  v.  Dunning,  271. 

3.  Where  an  unmarried  woman,  the  head  of  a  family  capable  of 
releasing  the  homestead,  and  occupying  it,  fails  to  assert  the  right, 
when  a  court  is  called  upon  to  pass  upon  it,  in  a  suit  in  which  she  is  a 
party,  she  will  be  concluded.     Ibid.  271. 

4.  When  a  person,  not  under  disability,  is  sued,  and  the  homestead 
is  involved,  it  will  be  afl'ected  by  any  neglect  to  assert  it,  precisely  as 
any  other  right.     Ibid.  271. 

5.  Where  a  husband  and  wife  are  made  parties  to  a  suit,  and  they  are 
entitled  to  homestead  rights,  and  they  are  not  relied  upon,  the  wife  is 
not  concluded  from  asserting  the  right.  And  inasmuch  as  she  cannot 
sue  alone  for  the  right,  it  may  be  asserted  by  the  husband  and  wife 
notwithstanding  the  decree  of  judgment.     Idid.  271. 

6.  This  exception  grows  out  of  the  statute  conferring  the  right 
which  declares  that  the  husband  alone  cannot  release  the  right,  but  that 
he  must  be  joined  by  the  wife.     Ibid.  271. 

Occupancy  and  abandonment. 

7.  By  the  widow.  After  the  death  of  the  husband,  the  widow  being 
under  no  disability,  may  abandon  the  homestead  precisely  as  could  the 
husband.     Wright  et  al.  v.  Dunning,  273. 

8.  If  from  sickness,  or  other  necessary  cause,  the  widow  leaves  the 
homestead  temporarily,  with  the  intention  of  again  returning,  the  right 
would  not  thereby  be  effected.     Ibid.  272. 

There  can  be  but  one  homestead. 

9.  A  person  cannot  have  two  homesteads  at  the  same  time,  both 
exempt,  nor  can  he  have  two,  either  of  which,  at  his  election,  would  be 
exempt.  Ibid.  273. 

Tl — 40tii  Ir,L. 
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HUSBAND  AND  WIFE. 
Liability  of  husband  for  wife's  debts. 

1,  Contracted  before  marriage.  The  husband,  is  liable  for  the  debts 
of  the  wife  contracted  before  marriage,  although  the  marriage  may- 
have  taken  place  since  the  passage  of  the  act  of  1861,  for  the  protec- 
tion of  married  women  in  their  separate  property.  Connor  et  iix.T 
Berry,  et  al.  370. 
Of  the  wife  as  an  agent. 
Her  authority.    See  AGENCY,  5. 

IMPLIED  COVENANTS. 
In  a  lease  by  a  guardian.    See  CONVEYANCES,  3, 4. 

INJUNCTIONS. 
To  prevent  cloud  upon  title. 

1.  Wlien  an  injunction  will  he  granted  for  that  purpose.    See  CHAN- 
CERY, 11, 13. 

Upon  release  of  a  mortgage. 

2.  Where  the  mortgagor  has  conveyed  to  another  with  warranty,  may 
enjoin  his  mortgagee  from  foreclosure.    See  CHANCERY,  2. 

Damages  on  dissolution. 

3.  Assessment  of  damages  under  the  law  of  1861.  Where,  upon  bill 
filed  for  an  injunction,  a  temporary  restraining  order  is  granted  until  a 
formal  application  for  an  injunction  can  be  made,  and  on  such  formal 
application  being  made  the  injunction  is  denied,  there  can  be  no  assess- 
ment of  damages  under  the  law  of  1861,  the  restraining  order  not 
requiring  the  action  of  a  court  to  dissolve  it  Palmer  et  al.  v.  Super- 
visors of  Vermilion  county  et  al.,  447. 

INSANE  PERSONS.     See  LUNATICS. 

INSANITY. 
Of  affirmative  and  negative  testimony. 

1.  Which  entitled  to  the  greater  weight — on  the  question  of  insanity. 
In  cases  of  insanity,  where  much  evidence  is  heard  on  both  sides,  the 
affirmative  testimony  of  those  best  acquainted  with  the  person  alleged 
to  be  insane,  the  testimony  of  experts  not  being  in  the  case,  should 
outweigh  the  testimony  of  those,  who,  at  or  about  the  time  of  the  act 
sought  to  be  avoided  on  the  plea  of  insanity,  had  interviews  with  him, 
and  testify  they  saw  nothing  indicating  an  insane  mind.  Emery  V. 
Jloyt,  258. 

Burden  op  proof. 

2.  Where  a  party  is  insane,  except  at  intervals,  the  rule  is,  when 
insanity  is  alleged  as  a  defense  to  a  contract  made  by  him,  he  who  claima 
the  performance  of  the  contract  must  prove  it  was  entered  into  while 
the  party  had  a  lucid  interval.     Ibid.  258. 
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INSANITY.    Burden  of  fkoof.     Continued. 

3.  The  verdict  of  a  jury  in  a  county  court,  tliat  a  person  cliarged 
with  insanity,  was  sane  on  a  particular  day,  is  not  prima  facie  evidence 
that  the  same  party  waa  sane  at  a  subsequent  or  prior  date.  Emery  v. 
Hoyt,  258. 

4.  Where  a  contract  is  sought  to  be  avoided  on  the  ground  of  insan- 
ity, the  only  inquiry  is,  whether  the  party  was  sane  when  the  contract 
was  made.    Ibid.  358. 

INSTRUCTIONS. 

OP  THEIR  QUALITIEa. 

1.  Should  not  he  based  on  a  single  fact.  An  instruction  which  seeks 
to  direct  the  minds  of  a  jury  to  a  single  fact  in  the  case,  and  which 
has  no  real  bearing  upon  the  merits,  and  is  calculated  to  mislead, 
should  be  refused.    Enery  v.  Hoyt,  258. 

2.  Need  not  be  repeated.  An  instruction  should  not  be  given  which 
is  a  repetition  of  one  already  given.     Ibid.  258. 

3.  SJunild  be  applicable  to  the  case.  An  instruction  having  no  bearing 
on  the  rights  of  the  parties,  and  no  effect  upon  the  merits  of  the  case, 
should  be  refused.     Ibid.  258. 

4.  Should  be  relevant.  An  instruction  which  is  irrelevant,  and  cal- 
culated to  mislead  the  jury,  should  not  be  given.  Ear  nit  v.  Tlwmp- 
son,  460. 

5.  Must  not  exclude  the  consideration  of  proper  facts.  An  instruc- 
tion which  will  operate  to  exclude  from  the  consideration  of  the  jury 
facts  which  are  proper  to  be  considered,  and  which,  if  considered,  may 
affect  the  result,  is  erroneous.      Volts  et  al  v.  Stephani  et  al.,  54. 

6.  Must  embrace  the  issues  presented  by  the  proofs.  In  a  suit  for  a 
divorce,  upon  the  ground  of  extreme  and  repeated  cruelty,  where  the 
main  issue  presented  by  the  proof  was,  whether  the  complain>»nt  had 
been  guilty  of  like  conduct,  or  of  conduct  which  provoked  the  acts 
charged,  it  was  error  for  the  court  to  instruct  the  jury,  "  that  if  they 
find  that  the  defendant  has  been  guilty  of  extreme  and  repeated 
cruelty,  they  should  find  for  complainant,"  as  such  an  instruction  pre- 
sents only  a  partial  view  of  the  case,  and  in  the  absence  of  any 
explanatory  clause,  wholly  ignores  the  question  presented  by  the 
evidence.     Von  Glahn  v.  Von  Olahn,  134. 

7.  Should  not  contain  mere  abstract  legal  propositions.  Instructions 
containing  mere  abstract  legal  propositions,  without  any  evidence  to 
support  them,  are  calculated  to  mislead  the  jury,  and  should  not  be 
given.    McLair  et  al.  v.  Piatt,  211. 

INSURANCE. 
Construction  op  a  contract. 

1.  Reference  to  a  blank  policy.  Where  a  contract  of  insurance  refers 
to  a  policy,  which  both  parties  knew  had  no  existence,  to  define  th« 
conditions  of  the  contract,  and  where  it  is  apparent  that  both  under- 
stood that  the  agreement  was  to  be  governed  by  the  same  terms  «nd 
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conditions  as  such  an  instrument  would  contain  if  in  existence,  the  con- 
tract will  be  governed  by  the  uniform  and  settled  custom  of  the  com- 
pany  with  reference  to  the  conditions  contained  in  the  policies.    Homa 
Ins.  Co  of  New  York  v.  Favorite  et  al.,  363. 
Inckeasing  the  risk. 

2.  Canceling  policy  therefor.  Where  a  policy  of  Insurance  contains 
an  express  provision  that,  if  during  the  term  of  the  policy  the  risk  is 
increased  in  the  manner  named  in  such  provision,  the  company  may 
elect  to  terminate  the  policy,  upon  notice  of  their  intention  to  do  so, 
and  the  company  should  elect  to  give  notice  of  such  intention,  their 
risk  having  been  increased  in  the  manner  named  in  such  provision,  the 
liability  of  the  company  would  terminate  upon  giving  such  notice. 
Albany  City  Ins.  Co.  v.  Keating,  394. 

INTEREST. 
In  a  suit  upon  a  foreign  judgment. 

As  to  what  averments  are  required  in  the  declaration,  respecting 
interest.    See  PLEADING,  4, 5. 

JUDGMENTS. 

FOBM  OF  A  JUDGMENT. 

1.  Where  a  judgment  hy  confession  is  reduced  in  amount.  Where  a 
defendant  has  been  let  in  to  plead  to  the  merits  in  a  judgment  by  con- 
fession, and  the  original  judgment  remained  in  force  as  security  for 
the  amount  really  due,  and  the  amount  was  reduced,  it  is  proper  for 
the  court  to  direct  that  only  the  amount  the  jury  found  due  should  be 
collected  on  any  execution  which  might  be  issued  on  that  judgment. 
Boynton  v.  Benwick,  280. 

Whether  judgment  void. 

2.  Of  error,  and  want  of  jurisdiction.  If  a  court  has  j-urisdiction 
of  the  parties  and  subject  matter  of  the  controversy,  no  error  can  ren- 
der the  judgment  void.  When  the  jurisdiction  over  the  person  o» 
subject  matter  does  not  exist,  the  judgment  is  a  nullity.  Mulford 
et  al.  V.  Stalzenhack,  803. 

Judgment  on  demurrer. 

8.  And  assessment  of  damages  therein.  Where  in  an  action  of  debt,  on 
a  foreign  judgment,  a  demurrer  was  interposed  to  the  declaration,  and 
the  defendant  refused  to  answer  over,  it  was  proper  for  the  court  upon 
overruling  the  same,  to  render  judgment  for  the  amount  of  the  debt 
averred  to  be  due,  and  admitted  by  the  demurrer.  Judgment  should 
have  been  rendered  for  the  damage  sustained  by  reason  of  the  deten- 
tion of  the  debt ;  and  in  assessing  the  damages,  the  court  should  heai 
evidence  to  ascertain  the  amount.    Deem  v.  Crume,  70. 

4.  The  practice  is,  when  the  action  is  in  debt  on  a  bond,  or  other 
instrument,  in  which  the  sum  is  specified,  to  render  judgment  for  the 
amouut  averred  to  be  due,  but  when  the  amount  in  such  action  ia  not 
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liquidated  a  demurrer  to  the  declaration  would  admit  the  debt,  but  the 

amount  would  have  to  be  ascertained  by  proof  of  the  sum  due.    Deem 

V.  Grume,  70. 
Confession  op  judgment. 

Under  warrant  of  attorney — effect  of  a  want  of  notice  tJiereofby  the 
■  debtor.    See  CHANCERY,  3 ;  CONTRACTS,  18. 
Judgment  of  forfeiture  of  recognizance. 

Wliat  is  mfHeient.     See  RECOGNIZANCE,  2. 
Judgments  for  taxes. 

Their  requisites.     See  TAXES  AND  TAX  TITLES,  14. 
Revivor  by  scire  facias. 

When  it  may  be  done.    See  SCIRE  FACIAS,  2. 

JUDGMENT  LIENS.     See  LIENS,  2,  3. 

JUDICIAL  SALES.     See  SALES,  4  to  10. 

JURISDICTION. 
When  and  where  to  be  questioned. 

1.  Of  a  justice's  jurisdiction.  In  a  proceeding  commenced  before  a 
justice  of  the  peace,  for  a  violation  of  a  town  ordinance,  if  it  be  sought 
to  question  the  justice's  jurisdiction  because  there  was  no  complaint 
in  writing,  signed  and  sworn  to,  and  no  warrant  issued  thereunder,  the 
objection  should  be  made  at  the  earliest  moment  in  the  justice's  court — 
it  comes  too  late  if  made  for  the  first  time  in  the  circuit  court,  on  ap- 
peal. Tisdale  v.  Town  of  Minonk,  9. 
Jurisdiction  in  chancery.  See  CHANCERY,  1,  2,  3. 
Sale  op  ward's  land  by  guardian. 

What  is  necessary  to  give  the  circuit  courts  jurisdiction  in  that  regard. 
See  GUARDIAN  AND  WARD,  1,  2,  3. 
Sending  process  to  a   foreign  county.    See  PROCESS,  4 ;  PRAC- 
TICE, 2, 3. 
State  and  federal  courts. 
Jurisdiction  in  proceedings  in  rem  against  boats  and  vessels,  under  act  oj 
1857.     See   ATTACHMENTS   AGAINST   BOATS   AND   VES- 
SELS,  3. 

JUSTICES  OP  THE  PEACE. 
Of  the  summons. 

1.  When  and  where  objection  thereto  must  he  taken.  Where,  in  an 
action  brought  before  a  justice  of  the  peace,  the  defendant  appeared 
and  defended  the  suit,  and  took  an  appeal :  Held,  that  an  objection  for 
the  first  time,  made  in  the  appellate  court,  that  the  summons  was  void, 
for  any  reason  whatever,  come  too  late.     Roberts  v.  Foi-mhalls,  66. 

2.  In  an  action  before  a  justice  of  the  peace,  it  is  immaterial 
whether  a  summons  has  been  issued  by  him  or  not,  if  the  party  defen- 
dant appears  and  defends  and  takes  an  appeal,  as  he  can  never  after- 
wards question  the  mode  by  which  he  was  brought  into  court.    Ibid.  68. 
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Op  questioning  their  jurisdiction. 

When  and  wliere  it  must  be  done.    See  JURISDICTION,  1. 

LACHES.     See  LIMITATIONS,  25, 26 ;  CHANCERY,  19,  20. 

LANDLORD  AND  TENANT. 
"When  the  relation  exists. 

1.  And  where  an  action  for  use  and  occupation  will  lie.  Where  a 
tenant,  from  year  to  year,  continues  in  possession  after  notice  imposing 
new  terms,  such,  act  of  holding  over  after  the  expiration  of  his  term, 
paying  rent,  in  no  wise  changes  the  relation  between  the  parties  of 
landlord  and  tenant,  and  an  action  for  use  and  occupation  upon  the 
new  terms,  will  lie.     Higgins  v,  Halligan,  173. 

2.  Former  decisions.  The  cases  of  Budding  y.  IEU,  15  111.  61,  and 
McNair  v.  Schicarts,  16  id.  24,  are  not  in  coutiict  with  this  rule.    Ibid,  173. 

Landlords'  Lien. 

3.  And  right  of  distre.HS.  Under  our  law,  the  landlord  has  a  lien  and 
a  right  to  distrain  in  all  cases  Where  the  rent  is  certain,  whether  the 
right  to  distrain  is  reserved  or  not  in  the  lease.     O'Hara  v.  Jones,  288. 

4.  This  statutory  lien  in  favor  of  the  landlord  is  superior  to  other 
junior  liens,  and  may  be  enforced  against  all  but  prior  liens  and  bona 
^Repurchasers,  without  notice.     Ibid.  288. 

5.  If  the  goods  of  a  tenant  are  seized  under  execution  or  attach- 
ment, the  landlord's  lien  for  rent  is  superior,  and  will  hold  the  property. 
Ibid.  288. 

Holding  over  by  tenant. 

6.  After  notice  that  the  rent  will  be  increased.  Where  a  tenant  un. 
der  lease  from  year  to  year,  is  notified  by  his  landlord  before  the  expi- 
ration of  his  term,  that  if  he  occupies  the  premises  another  year,  he 
must  pay  a  certain  increased  rent,  and  the  tenant  holds  over,  such  act 
■will  be  construed  as  an  implied  agreement  that  he  shall  hold  the  premi- 
ses upon  the  new  terms  imposed.    Higgins  v.  Ealligan,  173. 

Lessee  from  mortgagee. 

7.  Terminaton  thereof  by  redemption,  A  lease  made  by  a  mortgagee 
in  possession  is  necessarily  terminated  by  a  redemption  of  the  mort- 
gage, unless  there  has  been  some  express  or  implied  authority  from 
the  mortgagor  to  lease  for  a  given  time.     Holt  et  al.  v.  Rees  et  al.,  181. 

8.  Lessee's  interest  protected.  If  the  mortgagee  has  been  let  into 
possession,  and  makes  a  lease,  and  at  a  subsequent  period  all  the  parties 
are  before  the  court  of  chancery,  the  court  would  not  direct  the  deliv- 
ery of  possession  at  a  time  that  would  work  great  hardship  to  the 
lessee.     Ibid.  181. 

■    Of  improvements  by  the  tenant. 

9.  What  character  of  impovements  may  be  removed  by  the  tenant. 
See  REAL  AND  PERSONAL  ESTATE,  6. 
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DfiFKNCES  BY  THE  TENANT. 

10.  As  against  a  subsequent  lessee  of  tlie  landlord.     See  FORCIBLE 
ENTRY  AND  DETAINER,  4 

Forcible  entry. 

11.  Who  may  hnngthe  action.    Same  title,  1,  2,  3. 
Supersedeas — in  fokcible  detainer. 

12.  Effect  iTiereof  on  right  of  landlord  'to  make  a  lease  pending  the 
suit.    See  SUPERSEDEAS,  1. 

LEASE. 
What  constitutes  a  lease  op  chattels. 

Whether  a  ccntract  is  a  lease  or  a  conditional  sale.    See  SALES,  1. 

LESSEE. 
Subsequent  lessee. 
Mag  bringforcible  detainer.    See  FORCIBLE  ENTRY  AND  DETAIN- 
ER, 1,  2.  3. 

LICENSE. 
To  WHOM  considered  AS  Gi:  anted. 

1.  When  is'iUed  to  a  person  other  than  the  one  making  the  application 
— executes  tlie  bond  in  the  name  of  such  other  party — without  disclosing 
the  f(ict — wlio  effect  of.  Whereaperson  named  M.  Nathan,  applied  fora 
license  to  keep  a  saloon,  and  had  the  same  issued  to  N.  Nathan,  liig 
wife,  and  signed  the  bond  in  her  name,  without  disclosing  the  fact  that 
the  license  was  not  for  himself,  or  that  the  name  so  signed  by  liim  waa 
not  his  own,  and  it  appeared  from  the  testimony  of  the  clerk  who  issued 
the  same,  that  he  believed  at  the  time  he  granted  it,  that  it  was  for  tlie 
husband;  and  the  personal  pi'onouns  used  in  the  bond  and  license,  indi- 
cating the  masculine  gender :  Held,  that  the  license  must  be  regarded 
as  having  been  granted  to  the  husband,  and  that  he  was  bound  thereby 
the  same  as  if  he  had  given  his  note,  or  other  obligation  by  sucli  name. 
l^atJuin  V.  The  City  of  Bloomington,  347. 

License  in  East  St.  Louis. 

2.  Of  the  medium  of  pay-ment  therefor.  Where  an  ordinance  of  a  city 
requires  a  merchaut's  license  to  sell  goods,  and  imposes  a  penalty  for  ita 
violation,  and  provides  that  only  the  currency  of  the  United  States  or 
city  orders  shall  be  a  tender  therefor — and  a  tender  is  made  of  the  cer- 
tificates of  indebtedness.of  the  police  commissioners,  in  payment  of  such 
license  :  Held,  that  the  certificates  of  indebtedness  of  the  police  com- 
missioners were  not  city  orders,  in  contemplation  of  the  ordinance,  and 
were  properly  refused;  and  that  the  ordinance  which  made  the  certili- 
cates  of  indectedness  of  the  police  commissioners  a  tender  in  payment 
of  citj  taxes  did  not  make  them  a  tender  in  payment  of  license.  City 
qf  East  St.  Louis  v.  Wider,  351. 

8.  A  tender  of  the  certificates  of   the   police  commissionera,  whose 
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office  is  created  by  law,  and  which  provides  that  their  certificates  of 
indebtedness  shall  be  receivable  in  payment  of  all  city  taxes,  in  pay- 
ment of  license  is  not  a  sufficient  tender,  a  license  not  being  a  tax. 
City  of  East  St.  Louis  v.  Wehrung,  392. 
License  is  not  a  tax.     See  TAXES  AND  TAX  TITLES.  1,  2. 

LIEN. 
Attorney's  xien. 

1.  An  attorney  has  no  lien  for  Ms  compensation  upon  the  real  estate 
recovered.  The  claim  of  an  attorney  at  law,  to  compensation,  is  no  lien 
upon  the  real  estate  recovered  in  an  action  of  ejectment,  prosecuted  by 
him.    Humphrey  et  al.  v.  Browning  et  al.,  478. 

Judgment  liens. 

2.  Of  priority  between  different  judgment  creditors,  where  the  debtor 
has  conveyed  away  his  property  in  fraud  of  creditors.  See  CHAN- 
CERY, 9. 

When  a  judgment  lien  will  attach. 

3.  Upon  a  change  in  the  form  of  a  prior  lien.  Where  a  debtor  has 
made  a  deed,  absolute  in  form,  to  his  creditor,  as  security  for  a  debt, 
and  afterwards  another  creditor  of  such  debtor  obtains  a  judgment 
against  him,  the  mere  change  in  the  form  of  the  security,  as  the  recon- 
veyance by  the  grantee  to  the  grantor,  and  taking  a  mortgage,  the  acts 
being  simultaneous,  will  not  let  in  the  judgment  lien  as  prior  io  the 
mortgage.     Christie,  et  al  v.  Uale,  121. 

Landlord's  lien  for  rent.     See  LANDLORD  AND  TENANT,  3,  4,  5. 
Of  an  Assignment  for  the  benefit  op  creditors. 
Its  effect  on  prior  liens.     See  ASSIGNMENT  FOR  THE  BENEFIT  OP 
CREDITORS.  1,  2. 
Attach  MET  lien  against  boats  and  vessels. 
Discliarge  thereof  hy  giving  bond,  under  act  of  1857.    See  ATTACH- 
MENTS AGAINST  BOATS  AND  VESSELS,  2. 
In  case  of  a  conditional  sale  of  chattels. 
And  delivery  of  possession  to  the  purchaser — of  the  vendor's  lien.    See 
SALES,  1. 

LIMITATIONS. 
Limitation  act  op  1839. 

1.  Color  of  title — what  constitutes.  All  that  is  necessary  under  the 
act  of  1839  is,  that  the  instrument  relied  on  as  color  of  title,  shall  pur- 
port on  its  lace  to  convey  title  to  the  grantee.  Elston  et  al.  v.  Kennicott 
ft  al.,  188. 

2.  So  that  a  party  who  is  defending  his  possession  under  claim  and 
color  of  title,  need  not  resort  to  the  most  remote  link  in  the  chain  of  title 
under  which  he  claims,  but  it  is  enough  if  he  commences  to  deduce  his 
color  of   title  from  any  intervening  deed,  which  was  executed  priorto 
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the  commencement  of  the  eeyen  years,  during  which  he  expects  to 
show  possession  and  payment  of  taxes.  Elutoa  et  at.  v.  Ktnnicolt  et  cu-, 
188. 

3.  Where  a  party  holding  color  of  title  to  land,  sells  the  same  and 
receives  the  purchase  money,  and  executes  the  deed  to  the  purchaser 
by  a  wrong  name,  the  deed  being  intended  for  the  purchaser,  and  he 
receiving  it  as  his  deed,  and  entering  into  possession  under  it,  Buch 
deed  will  be  color  of  title  to  the  purchaser,  though  in  a  wrong  name. 
Ibid.  188. 

4.  But  if  there  is  no  such  person  as  the  one  named  as  grjintee  in  the 
deed,  then  the  legal  title  will  not  pass  out  of  the  vendor,  but  will  bo 
held  by  him  as  trustee  for  his  vendee,  and  a  payment  of  taxes  by  the 
latter,  as  the  cestui  que  trust  will  be  regarded  as  a  payniont  under  that 
title  and  in  protection  thereof.     Ibid.  188. 

5.  Of  the  faymcnt  of  taxes  -and  the  evidence  thereof.  Under  the 
act  of  1839,  the  important  question  is,  were  tlie  taxes  duly  paid,  and 
by  the  person  claiming  title,  or  by  some  person  for  him,  it  being  suffi- 
cient to  show  the  fact  by  such  evidence  as  will  satisfy  a  jury  trying 
the  case.    Ibid.  188. 

6.  A  receipt,  unless  coupled  with  a  contract,  is  only  prima  facie  evi- 
dence, and  may  be  rebutted  or  explained  by  parol.     Ibid.  188. 

7.  So  where  a  tax  receipt  is  alleged  to  be  signed  by  a  person  not 
having  an  official  character,  it  is  proper  to  show  by  parol,  that  the 
receipt  was  given  in  good  faith  on  the  payment  of  the  taxes,  and  by  a 
person  connected  with  the  collection  of  the  revenue,  and  duly  credited 
on  the  collector's  books.     Ibid.  188. 

8.  And  if  the  receipt  mis-describe  the  premises  upon  which  the 
taxes  were  intended  to  be  paid,  such  mis-description  may  be  bo 
explained  by  parol,  as  to  show  what  premises  were  intended  to  be 
embraced  in  the  receipt.     Ibid.  188. 

9.  And  erasures  and  alterations  appearing  on  the  face  of  the  receipt, 
may  be  shown  to  have  been  made  by  the  person  giving  it,  and  under 
circumstances  which  rebut  any  allegations  of  fraud  on  the  part  of  the 
holder.     Ibid.  188. 

10.  Soo,  too,  if  the  receipt  does  not  specify  the  year  for  which  the 
taxes  were  paid,  such  omission  may  be  supplied  by  parol  evidence. 
Ibid.  188. 

11.  Where  a  party  claims  under  color  of  title,  the  statute  requires 
the  payment  of  all  taxes  "  legally  assessed  "  upou  the  premises,  for 
seven  successive  years,  and  the  omission  to  pay  them  for  any  one  year 
will  not  be  excused  because  of  some  technical  detect  in  the  assess- 
ment for  that  year,  which  would  have  vitiated  it  if  the  question  had 
been  made.     Ibid.  188. 

12.  The  proper  construction  of  the  statute  in  that  regard  is,  that 
there  must  be,  in  all  cases,  an  actual  payment  of  taxes  for  seven  suc- 
cessive years,  and  when  this  is  shown,  the  purpose  of  the  statute  is 
answered,  even  though  it  may  appear,  that  for  some  of  those  years,  oi 
for  all  of  them,  the  assessment  was  illegal.     Ibid.  188. 

72  — 4(hn  Ii.r.. 
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13.  Thougli  in  a  case  where  a  party  shows  an  actual  payment  of 
tases  for  seven  successive  years,  but  duriug  one  or  more  of  the  years 
he  had  left  a  part  of  the  tax,  as  for  example,  the  road  tax,  unpaid,  on 
the  ground  it  was  illegally  assessed,  perhaps  he  might  claim  the  bene- 
fit of  the  phrase  "  legally  assessed,"  and  that  by  paying  all  other  taxes, 
he  is  within  both  the  letter  and  the  spirit  of  the  statute  ;  but  when  he 
shows  that  he  has  paid  none  of  them,  on  the  plea  that  they  were  illeg- 
ally assessed,  he  cannot  claim  to  be  within  its  spirit.  Elston  et  al.  v. 
Kennicott  et  al.,  188. 

14.  Of  the  payment  of  taxes— for  what  length  of  time.  The  settled 
construction  of  the  limitation  law  of  1839  is,  not  that  seven  years  must 
elapse  between  the  date  of  the  first  payment  of  taxes  and  the  date  of 
the  last  payment,  but  that  all  taxes  must  be  paid  for  seven  successive 
years,  and  that  seven  years  must  elapse  from  the  date  of  the  first  pay- 
ment, when  the  statute  begins  to  run,  before  the  commencement  of 
Buit,  or  possession  taken  of  the  land,  when  the  bar  is  claimed  under 
the  9th  section.     McConnelY.  Konepel,  519. 

15.  Application  to  the  right  of  dower.  An  action  to  recover  dower 
is  embraced  within  the  provisions  of  the  first  section  of  the  limitation 
act  of  1839,  so  that  a  widow  must  pursue  her  remedy,  as  against  a  party 
whose  possession  comes  within  the  provisions  of  that  act,  within  seven 
years,  or  her  claim  will  be  barred.      Whiting  v.  Nicholl,  230. 

When  the  statute  begins  to  run. 

16.  Where  a  right  accrues  on  the  presumption  of  death.  When  the 
death  of  the  husband  is  established,  by  the  presumption  of  his  death 
after  seven  years'  absence,  the  limitation  of  the  right  to  recover  dower 
commences  at  the  expiration  of  seven  years  from  the  time  the  hus- 
band was  last  heard  of.     Wldting  v.  Nicholl,  231. 

17.  The  party  claiming  the  benefit  of  the  limitation  act  of  1839, 
may,  however,  show  that  the  death  ot  the  husband  actually  occurred 
prior  to  the  expiration  of  that  period.     Ibid.  231. 

18.  Effect  of  jxirty  holding  diff'erent  titles.  Where  in  an  action  of 
ejectment,  the  defendant  proved  possession  of  the  premises,  under 
color  of  title  and  payment  of  taxes  for  seven  successive  years,  it  is  no 
objection,  that,  before  the  expiration  of  the  limitation,  he  acquired  the 
title  of  another  to  the  premises,  no  connection  by  the  plaintiff'  with 
such  subsequent  title  being  shown.  Nor,  as  to  the  payments  of  taxes, 
made  by  him  after  the  acquisition  of  such  title,  will  he  be  held  to 
have  made  such  payments  under  the  subsequently  acquired  title.  Clark 
V.  Peckenpaugh,  13. 

19.  Of  persons  under  disability.  Under  the  act  of  March  2,  1839, 
entitled,  "  An  act  to  quiet  possession  and  confirm  title  to  land,"  but 
three  years  are  allowed  within  which  to  bring  suit,  after  the  several 
disabilities  enumerated  in  the  third  section  of  that  act  have  beec 
removed.     McConnel  v.  Konepel,  520. 
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20.  The  seven  years  limitation  act  of  1839,  does  not  apply  to  titlea 
held  by  feme  covert,  provided  they  commence  au  action  for  the  recov- 
ery of  the  premises  within  three  years  after  the  disability  shall  have 
ceased  to  exist.    Lindley  v.  Smith,  5^4. 

Limitation  act  op  1835. 

21.  Of  its  construction.  The  act  of  1839  was  designated  to  protect 
a  different  grade  of  title  from  that  embraced  in  the  act  of  18oo;  and 
while  mere  color  of  title  would  be  sufficient  under  the  former,  some- 
thing more  would  be  required  under  the  latter";  the  act  of  1835 
requires  a  prima  fa<;ie  title.    Elston  et  al.  v.  Kennicott  et  nl.,  189. 

22.  So  where  a  defendant  in  ejectment  deduces  title  from  a  tax 
deed,  but  failed  to  produce  the  judgment  and  precept  upon  which  it 
was  based,  while  the  tax  deed  is  color  of  title,  and  as  such  sufficient 
under  the  act  of  1839,  it  is  not,  without  the  judgment  and  precept,  a 
prima  facie  title,  such  as  is  required  by  the  act  of  1835.     Ibid.  189. 

23.  Former  deciaions.  The  case  of  Irving  v.  BrownelL,  11  III.  402, 
giving  a  different  construction  to  both  those  acts,  was  overruled  by  the 
case  of  Woodward  v.  Blanchard,  16  ib.  425,  not  only  upon  the  construc- 
tion given  to  the  act  of  1839,  but  also  upon  that  given  to  the  act  of 
1835.     Ibid.  189. 

Bill  of  review — writ  op  error. 

24.  Where  a  decree  is  rendered  upon  constructive  service.  Where,  in 
a  suit  in  chancery,  a  decree  is  rendered  upon  constructive  service,  a 
defendant  who  has  received  no  actual  notice  of  tixe  pendency  of  the 
suit,  or  of  the  existence  of  such  decree  against  him,  has,  from  the 
time  it  thus  becomes  final,  five  years  within  which  to  prosecute  his  writ 
of  error,  or  file  his  bill  of  review.     Li/on  et  al.  v.  liobbins,  276. 

Lapse  op  time,  aside  from  the  statute. 

25.  When  it  will  bar  relief.  Where  an  execution  creditor  levies 
upon  property  in  a  foreign  county,  where  the  debtor  does  not  reside, 
for  the  purpose  of  obtaining  an  unfair  advantage,  and  the  debtor  has 
no  notice  of  the  proceeding,  he  will  not  lose  his  remedy,  even  after  the 
lapse  of  several  years.     Hamilton  v.  Quimby  et  al.,  90. 

26.  But  if  he  is  cognizant  of  the  levy  of  the  writ,  and  of  the  sale 
under  it,  and  fails  to  pay  it,  or  redeem  from  the  sale,  such  laches  will 
ratify  the  sale.     Ibid.  90. 

27.  Wliat  laches  will  deprive  a  party  of  a  right  to  a  specific  perform' 
ance.     See  CHANCERY,  19,  20. 

LUNATICS. 
Op  petition  to  restore  properiy. 

1.  And  of  the  proceedings  thereunder.  Where  a  party,  who  has  been 
duly  declared  a  lunatic,  files  his  petition  in  the  Circuit  Court  in  which 
the  original  proceedings  were  had  and  continued,  alleging  his  sanity 
and  asks  that  his  pro[)eriy  be  restored  to  him  :    llcld,  that  the  continu- 


572  INDEX. 

LUNATICS.    Of  petition  to  restore  property.    Continued. 

ance  in  the  former  case  and  the  petition,  being  between  the  same   par 
ties,  and  relating  to  the  same  subject  matter,  the  proceeding  unde:f  the 
petition  was,  in  substance,  further  proceedings  in  the  original  cause. 
Ayres  v.  Mussetter,  473. 
Docketing  suit  in  such  case. 

2.  Its  form.  The  mere  form  of  docketing  a  suit  cannot  prej  udice 
the  merits  in  such  a  case.  The  appointment  of  a  conservator  is  in  the 
nature  of  an  information,  and  is  not  technically  a  suit,  involving 
adverse  rights,  or  the  recovery  of  property.    Ibid.  472. 

Of  the  hearing. 

3.  And  herein  of  the  rights  of  parties.  On  the  filing  of  the  petition, 
the  court  below  may  require  the  original  case  to  be  re-docketed  —  an 
issue  formed  and  trial  of  the  merits — and  if  found  that  the  petitioner 
has  regained  his  reason,  order  the  conservator  to  return  his  property 
to  him,  otherwise  to  refuse  the  relief.    Ibid.  472. 

MANDAMUS. 
When  the  proper  remedy. 

1.  The  writ  of  mandamus  can  only  be  employed  where  the  party 
injured  has  a  legal  right,  clearly  established,  but  has  no  other  remedy. 
If  he  has  an  action  at  law,  or  a  remedy  in  equity,  or  there  is  doubt  as 
to  the  relator's  right  to  the  relief  sought,  then  this  writ  will  not  be 
granted.  So,  where  the  proper  ofBcer,  whose  duty  it  is  to  announce 
the  result  of  an  election,  refuses  so  to  do,  a  writ  of  mandamus,  to  com- 
pel him  to  perform  his  duty  in  that  regard,  will  issue,  upon  the  rela- 
tion of  any  voter  and  tax  payer  of  the  locality,  whose  interests  are 
aflfected  by  his  refusal.     The  People  ex  rel.  Wallace  v.  Salomon,  415. 

Of  the  pleadings  therein. 

2.  An  alternative  mandamus  is  in  the  nature  of  a  declaration,  and 
is  open  to  all  the  modes  of  pleading  applicable  to  a  declaration,  the  alle- 
gations of  which  may  be  traversed,  confessed  and  avoided,  by  setting 
up  facts  which  go  to  avoid  its  effect,  or  a  question  of  law  upon  the 
facts  stated,  may  be  raised  by  demurrer.  The  People  ex  rel.  v.  Salomon, 
333. 

Of  the  return. 

3.  And  the  questions  arising  thereon.  Where  the  return  to  an  alterna- 
tive mandamus  against  an  ofBcer,  to  compel  him  to  perform  a  certain 
official  duty  required  by  law,  traverses  no  fact  alleged  in  the  writ,  and 
confesses  none,  except  the  defendant's  refusal  to  perform  the  duty 
required,  alleging  the  act  of  the  legislature  requiring  such  perform- 
ance to  be  unconstitutional  and  void  :  Held,  that  the  whole  question 
involved,  that  is,  the  validity  of  such  act,  was  fully  presented  by  the 
return,  with  or  icithout  a  demurrer  by  the  relator.     Ibid.  333, 

4.  Where  a  return  to  an  alternative  writ  of  mandamus  controverts 
no  fact  alleged  in  the  writ,  it  is  nothing  more  than  a  demurrer  to  the 
writ,  and  a  demurrer  to  the  return  is  not  necessary.  The  People  ex  rel. 
V.  Miner,  385. 
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MARITIME  CONTRACTS. 
What  ajie  such,  mid  what  ark  not.    See  ATTACHMENTS  AGAINST 
BOATS  AND  VESSELS,  4. 

MARKETS. 
Power  to  REotrLATE. 

1.  Its  extent — restraint  of  trade.  Under  the  authority  couferred 
upon  municipal  corporations  to  erect,  establish  and  regulate  markets 
and  market  places,  whenever  the  power  is  exercised,  it  must  be  reason- 
able and  uniform  in  its  operation,  and  be  calculated  to  promote  the 
general  welfare  of  the  inhabitants,  and  must  not  create  monopolies  or 
restrain  trade.     City  of  Bloominfjton  v.  Wuhl,  489. 

2.  The  charter  of  the  city  of  Blooniington  empowered  the  common 
council  "to  erect  market  houses,  establish  markets  and  market  places, 
and  provide  for  the  government  and  regulation  thereof,"  under  which 
an  ordinance  was  passed,  designating  two  certain  lots,  and  the  ground 
floor  of  the  building  thereon,  as  a  market  place,  and  prohibited  any  and 
all  persons,  at  all  hours  of  the  day,  from  keeping  a  private  market, 
outside  of  the  designated  market  place,  for  the  sale  of  fresh  meats  in 
any  quantity,  excepting  a  few  certain  kinds,  under  a  penalty  of  $30.00 
for  each  effense :  Held,  that  the  ordinance  was  unreasonable  ;  that  it 
was  in  restraint  of  trade,  and  tended  to  create  a  monopoly,    Ibid.  489. 

3.  Had  the  ordinance  fixed  a  reasonable  number  of  hours  of  each 
day  within  which  such  article  should  ue  sold  in  the  market  limits,  and 
under  the  regulations  thereof,  and  left  all  otliers  outside  of  these  lim- 
its free  to  sell  the  same  in  the  due  course  of  trade,  it  might  then  be 
unobjectionable.    Ibid.  490. 

MARRIED  WOMEN. 

Of  their  EARNINGS. 

1.  Belong  to  the  husband.  The  earnings  of  a  married  woman  during 
coverture  belong  to  the  husband;  and  any  property  purchased  there- 
with is  subject  to  the  husband's  contracts  and  debts.  Schwartz  et  tix. 
T.  Saunders,  18*. 

Of  injuries  to  the  wipe's  land. 

2.  When  the  husband  and  wife  must  or  may  join  in  an  action  there- 
f<yr.    See  PARTIES,  3,  4. 

Conveyance  by  married  women. 

3.  The  husband  must  join.    See  CONVEYANCES,  1,  3. 
TFife's  debts  contracted  before  marriage. 

4.  Liability  of  the  husband  therefor.   See  HUSBAND  AND  WIFE,  1, 
Estoppel. 

5.  When  a  married  woman  is  estopped  to  set  up  her  claim  to  her 
sepa/r ate  property.    See  ESTOPPEL,  1. 

*  The  act  of  March  24, 1869,  entitled  "  An  act  in  relation  to  the  earningt 
of  married  women,"  secures  to  married  women  their  own  earnings. 
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MASTER  AND  SERVANT. 
Of  injuries  reckived  by  the  servant. 

1.  Whether  the  master  is  liable  for  injuries  sustained  by  his  servant, 
caused  by  his  own  neglige'*  te.  A  railroad  company  will  not  be  held 
liable  for  injuries  sustained  by  one  of  its  servants,  in  the  course  of  his 
employment,  when  such  injuries  resulted  from  his  own  neglect  to  per- 
form a  duty,  the  performance  of  which  might  have  avoided  the  acci- 
dent.    Illinois  Central  B.  R.  Co.  v.  Jewell,  Adm'x,  99. 

2.  So  where  a  brakeman  was  thrown  from  a  car  and  killed,  it  being 
alleged  the  accident  was  caused  by  a  defect  in  the  brake,  the  nut  which 
kept  the  wheel  in  its  place  on  the  upright  shaft  having  become  loose, 
and  in  the  effort  to  work  the  brake  the  wheel  came  oif,  and  the  deceased 
was  thrown  to  the  ground :  Held,  it  was  the  duty  of  the  brakeman  to 
see  that  the  brake  was  in  fit  condition  for  use,  and  the  company  was 
not  to  suflfer  for  his  neglect  of  duty.     Ibid.  99. 

3.  Liability  for  injury  to  one  employee  from  the  incompetency  of  ai^ 
other.  But  if  it  appear  that  the  brakeman  was  thrown  from  the  train, 
by  reason  of  the  great  oscillation  produced  by  the  sudden  application  of 
the  break,  while  the  train  was  running  at  a  high  rate  of  speed,  on  a 
down  grade,  on  approaching  a  station — the  wheel  giving  way  in  his 
attempt  to  apply  thd  brake,  and  he  was  precipitated  to  the  ground,  and 
killed, — the  incompetency  of  the  engine-driver,  as  a  wild,  reckless 
runner,  being  known  to  the  company,  it  is  held,  the  company  would  be 
liable  for  the  injury  resulting  therefrom.     Ibid.  99. 

MEASURE  OF  DAMAGES. 
Upon  waiver  op  tort. 

1.  And  suing  in  assumpsit.  Where  property  is  taken  tortiously,  and 
sold  and  converted  into  money,  the  owner  may  waive  the  tort  and  bring 
assumpsit  for  the  money,  and  the  measure  of  damages  will  be  the 
amount  actually  received.     Cushman  et  al.  v.  Hayes,  145. 

On  breach  op  contract  of  bailment. 

2.  Where  there  is  no  tort  in  taking,  but  a  breach  of  a  contract  of 
bailment  for  which  assumpsit  lies,  the  value  of  the  property  at  the 
time  of  the  demand  is  the  proper  measure  of  damages.     Ibid.  145. 

In  suit  upon  a  subscription.    See  SUBSCRIPTION,  3. 

MINONK,  TOWN  OP. 
Op  its  powers.     See  CORPORATIONS,  2. 

MISTAKE. 
Correction  op  mistake  in  chancery. 

1.  What  character  of  mistake  will  be  corrected.  A  court  of  chancery 
will  not  interpose  to  reform  an  instrument  upon  the  simple  fact  that 
there  was  an  understanding  between  the  parties  of  a  character  materially 
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different  from  that  deliberately  and  knowingly  expressed  in  the  terms 
of  the  instrument  itself,  under  a  mis-apprehension  of  its  legal  effect, 
where  it  does  not  appear  that  the  mistalie  occurred  in  the  use  of  terms 
which  the  parties  did  not  intend  to  employ  in  expressing  their  contract. 
Wood  ei  al.  v.  Price,  439. 
Delinquishment  of  dower. 

2.  Reforming  a  deed  cannot  affect  dower.  Where  the  husband  and 
wife  joined  in  the  execution  of  a  mortgage,  which,  by  mistake,  de- 
scribed the  wrong  tract  of  land,  a  court  of  chancery  has  no  power  to 
correct  the  mistake,  so  that  the  relinquishment  of  dower  shall  apply 
to  land  not  described  in  the  mortgage,  although  such  land  was  intended 
by  all  the  parties  to  be  described  therein.  Martin  et  al.  v,  Uargadine, 
332. 

MORTGAGES. 
What  constitutes  a  mortgage.  ' 

1.  On  a  redemption  hy  a  judgment  creditor.  Where  the  land  of  a 
debtor  has  been  sold  under  execution,  and  he  is  unable  to  redeem  from 
the  sale,  and  he  confesses  judgment  in  favor  of  another  creditor,  upon 
a  prior  existing  indebtedness,  and  afterward  executes  a  mortgage  upon 
the  same  premises  to  such  judgment  creditor,  with  the  express  under- 
standing that  the  latter  should  redeem  from  such  sale,  and  give  the 
debtor  one  year  to  pay  the  original  debt,  redemption  money,  interest, 
and  all  costs,  whereupon  he  was  to  surrender  to  him  the  premises  so 
mortgaged  and  sold,  free  from  such  incumbrance,  and  such  judgment 
creditor  did  so  redeem  from  such  sale,  and  received  a  sheriff's  deed  to 
the  premises  ;  and  at  the  further  solicitation  of  the  judgment  creditor, 
such  debtor  did  afterward  execute  to  him  a  deed  to  these  premises,  in 
which  homestead  and  dower  are  relinquished,  to  further  secure  the 
loan,  as  the  debtor  understood  it :  He'd,  that  the  transaction  should  be 
treated  as  a  loan,  and  the  mortgage  and  deed  subsequently  given,  as  a 
security  for  the  money  so  advanced,  rather  than  a  sale,  and  that  the 
debtor  had  a  right  to  redeem,  although  he  had  yielded  peaceable  pos- 
session of  the  premises,  under  the  belief  that  he  had  no  legal  remedy. 
Smith  V.Doyle,  451. 

2.  Whether  a  deed,  absolute  on  its  face,  is  a  mortgage.  It  is  a  rule  ol 
equity,  that  once  a  mortgage,  always  a  mortgage,  until  the  equity  of 
redemption  is  foreclosed  or  barred.     Ennor  v.  Thompson,  215. 

3.  When  the  mortgagor  has  conveyed  the  mortgaged  premises  to  the 
mortgagee,  it  only  operates  as  a  bar  to  the  equity  of  redemption,  when 
it  clearly  and  unequivocally  appears  that  both  parties  so  intended  it 
should  ;  otherwise,  it  will  only  be  regarded  as  a  mere  change  in  the 
form  of  the  security.     Ibid.  215. 

4.  Where  the  mortgagee  retains  the  evidence  of  the  indebtedness 
after  receiving  a  deed,  absolute  in  terms,  of  the  mortgaged  premiaea, 
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and  gives  back  a  lease  to  tlie  grantor,  and  receives  rents,  equity  will 
regard  his  deed  as  a  mortgage.    Ennor  v.  Thompson,  215. 
Of  a  deed  absolute  in  forj*. 

5.  When  given  to  secure  a  debt — rights  of  the  grantee  as  against  a 
subsequent  judgment  creditor  of  the  grantor.  Where  a  debtor  has  con- 
veyed land  to  his  creditor  by  a  deed,  absolute  in  form,  as  security  for 
the  debt,  a  judgment  subsequently  obtained  by  another  creditor  against 
such  debtor,  will  become  a  lien  upon  the  equity  of  redemption  of  the 
latter  in  the  land,  and  not  beyond  that ;  and  if  the  transaction  was 
J<ma ^de,  and  no  person  is  injured  thereby,  the  grantee  will  hold  his 
lien,  subject  to  the  equities  of  the  grantor,  and  against  such  judgment 
creditor.     Ghirstie  et  al.  v.  Hale,  120. 

What  debts  embraced. 

6.  On  a  change  in  the  form  of  the  security.  The  appellee  was 
indebted  to  the  appellant  in  several  sums,  for  which  the  latter  held 
deeds  of  trust  on  real  estate.  On  the  22nd  of  February,  1864,  a  new 
arrangement  was  entered  into  between  the  parties  ;  appellee  conveyed 
the  land  by  a  deed,  absolute  in  terms,  to  the  appellant,  and  the  latter 
gave  back  an  obligation  to  re-convey,  upon  the  payment,  by  appellee, 
of  $850,  in  American  gold,  by  the  first  of  the  ensuing  November : 
Held,  that  this  sum  covered  all  indebtedness  at  that  time,  operating  as 
a  lien  on  the  premises.     Ennor  v.  Thompson,  215. 

Op  a  change  in  the  form  op  the  debt. 

7.  Its  effect  on  the  security.  Judgment  taken  upon  a  note  secured  by 
a  deed  of  trust,  does  not  operate  as  a  release  of  the  security,  so  as  to 
prevent  a  sale  of  the  premises  under  it.  The  form  of  the  debt  is 
simply  changed,  and  a  court  of  equity  will  decree  a  sale  of  the  premi- 
ses to  satisfy  the  judgment.    Hamilton  v.  Quimby  et  al.,  90. 

Lessee  of  mortgagee. 

8.  Lease  terminated  by  redemption — rights  of  lessee  after  redemption. 
See  LANDLORD  AND  TENANT,  7,  8, 

Of  improvements  by  mortgagor. 

9.  When  they  may  be  removed,  as  against  the  mortgagee.  See  REAL 
AND  PERSONAL  ESTATE,  8,  4,  5. 

Chattel  mortgages. 

10.  Mortgagee  in  possession — how  far  protected.  A  bona  fide  mort- 
gagee of  chattels,  in  possession,  and  so  entitled  by  the  terms  of  his 
mortgage,  cannot  be  deprived  of  his  property  thus  acquired,  under  any 
junior  lien.     Nelson  v.  Wheelock  et  al.,  25. 

11.  May  be  made  by  one  partner,  to  secure  a  firm  debt.  See  PART- 
NERSHIP, IL 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  2 ;  EVIDENCE, 
33 ;.  MARKETS,  1,  2,  3. 
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NAMES. 
Initial  letters. 

Of  the  uxe  of  the  initial  letters  of  the  defendant's  christian  name,  m  a 
sheriffs  return.     See  PROCESS,  3. 

NEGLIGENCE. 
Negliqence  in  railroads. 

1.  Injury  to  stock — what  constitutes  negligence.  It  is  the  duty  of 
corporations,  as  well  as  of  all  persons,  in  all  ihe  business  and  avocations 
of  life,  each  to  so  exercise  his  rights  as  to  cause  no  unnecessary  injury 
to  another,  each  one  using  ordinary  care  and  diligtuce  to  prevent 
injury  to  the  other.     Illinois  Central  Railroad  Co.  v.  Middlesicorth,  495. 

2.  In  an  action  against  a  railroad  company  for  killing  stock,  it 
appeared  that  the  animals  were  on  the  track  near  a  culvert,  and  were 
Been  by  the  engine  driver ;  that  he  sounded  the  whistle  to  frighten 
them  off,  but  that  they  ran  along  the  track  into  a  cut,  and  instead  of 
stopping  the  train,  as  he  might  have  done,  it  was  driven  among  them, 
and  two  of  the  animals  were  killed  before  reaching  the  cut,  and  the 
remaining  ones  killed  in  the  cut  and  along  the  track  to  the  fiist  cross- 
ing beyond  it :  Held,  that  this  was  culpable  negligence  on  the  part  of 
the  engine  driver,  for  which  the  company  was  liable.     Ibid.  \Mo. 

3.  When  plaintiff  not  considered  equally  in  fault.  And  in  such  case, 
where  the  proof  showed  that  the  plaintiff  had  made  use  of  oiio  side  of 
the  company's  fence  along  the  roadway,  for  an  inclosure,  in  which  the 
stock  was  penned,  and  through  which  they  had  bioken  and  got  upon 
the  track,  such  act  of  carelessness  on  the  part  of  the  plaintiff,  will  not 
lessen  the  defendant's  liability,  where  the  exercise  of  ordinary  care 
and  skill  upon  its  part  would  have  prevented  the  injury  sustained. 
Ibid.  495. 

4.  Former  decisions.  The  contrary  doctrine,  auuouuood  in  tlie  cases 
of  the  Central  Military  Tract  R.  R.  Co.  v.  Rockafdl/w.  IT  111.  541 ; 
Great  Wentern  R.  R.  Co.  v.  Thompnon,  ib.  131 ;  111.  Central  R.  R.  Co.  v. 
Reedy,  ib.  580,  and  Chi.  <&  Miss.  R.  R.  Co.  v.  Patchin,  16  lb.  198,  over- 
ruled.    Ibid.  495. 

Of  comparative  negligence. 

5.  Of  the  rule  determining  who  is  chargeable  with  the  greater  mgli- 
gencc.  The  doctrine  of  comparative  negligence  as  established  by  this 
court  is,  that  there  must  be  fault  on  the  part  of  the  defendant,  and  no 
want  of  ordinary  care  on  the  part  of  the  plaintiff;  and  when  both  par- 
ties are  at  fault,  the  plaintiff  may  in  some  cases  recover,  as,  wher-i  it 
appears  that  his  negligence  is  slight  and  that  of  defendant  gross, 
Chicago  &  Alton  R.  R.  Co.  v.  Gretzner,  75.  ^ 

6.  And  this  rule  holds,  even  where  the  slight  lu-gligence  of  the 
plaintiff  in  some  degree  contributed  to  the  injury.  If  the  defendant 
has  been  guilty  of  a  higher  degree  of  negligence,  slight  negligenc;  on 
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the  part  of  the  plaintiff  does  not  absolve  the  defendant  from  the  use  of 
all  reasonable  efforts  to  avoid  the  injury.  Chicago  &AUon  It.  B.  Co.  v. 
Gretzner,  75. 

7.  So  where  the  facts  proved  show  great  negligence  on  the  part  of 
,     the  plaintiff,  the  proper  question  to  be  submitted  to  the  jury  is,  did 

plaintiff's  negligence  materially  contribute  to  the  injury,  or  rather  was 
it  so  slight,  and  that  of  defendant  so  gross  in  comparison,  as  to  incline 
the  balance  in  plaintiffs  favor  and  entitle  him  to  a  verdict.     Ibid.  75. 

8.  Former  decisions.  In  the  case  of  C.  B.  &  Q.  E.  E.  Co.  v.  Dewey, 
26  III.  255  ;  Same  v.  Razzard,  26  ib.  373,  and  Galena  &  C.  U.  E.  E.  Co.  v. 
Jacobs,  20  ib.  478,  the  doctrine  of  comparative  negligence  is  somewhat 
modified,  from  that  announced  in  the  cases  of  Auroi'a  Branch  E.  E.  Co, 
V.  Grimes,  13  111.  585 ;  Dyer  v.  Talcott.  16  ib.  300  ;  Galena  &  C.  U.  E. 
B.  Co.  V.  Fay,  16  ib.  558,  and  C.  B.  &  Q,.  E.  E.  Co.  v.  George,  19  ib.  510. 
Ibid.  75. 

Kaujioads  crossing  highways. 

9.  Of  the  care  required  of  all  parties.  "Where  railways  cross  public 
streets  on  the  same  level,  greater  vigilance  is  demanded  by  persons 
attempting  to  cross  them,  than  will  be  required  where  the  crossing  ia 
over  a  country  road.  What  precautions  taken,  will  be  considered  suf- 
ficient— Quere.    Ibid.  75. 

10.  And  persons  attempting  to  cross  a  railroad  track,  as  well  as 
those  engaged  in  the  running  of  trains,  must  exercise  all  proper  care 
and  diligence,  and  use  every  reasonable  means  to  prevent  accidents  to 
life  and  property,  their  rights  as  well  as  their  obligations  to  each  other 
being  mutual.    Ibid.  75. 

11.  So  it  is  the  duty  of  every  person  about  to  cross  a  railroad  track, 
to  approach  it  cautiously  and  ascertain  if  there  is  danger  in  crossing, 
as  all  such  persons  are  bound  to  know  that  such  an  undertaking  is 
dangerous,  and  they  must  take  all  proper  precaution  to  avoid  accidents 
in  so  doing,  otherwise,  they  cannot  recover  for  an  injury  thereby 
received.     Both  parties  must  use  care.     Ibid.  75. 

Of  injuries  to  servants. 

12.  Eesulting  from  their  own  negligence  or  the  negligence  of  a  co-em- 
ployeer— whether  the  master  liable.  See  MASTER  AND  SERVANT,  1,9, 3. 

NEG0TIABLI5  INSTRUMENTS.     See  BILLS  OF  EXCHANGE. 
NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  Unless  the  verdict  of  the  jury  is  manifestly  against  the  weight 
of  evidence,  it  will  not  be  disturbed.     Carrigan  v.  Hardy,  502. 

2.  Even  if  the  finding  of  the  court  below,  on  the  facts  of  the  case 
tried  before  it,  should  be  against  the  evidence,  but  only  slightly  so,  tlio 
finding  of  the  court  will  not  be  disturbed.    Bagley  v.  McClure,  381. 
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8.  When  the  finding  of  the  court  below  does  not  appear  to  be 
clearly  against  the  weight  of  the  evidence  it  will  not  be  disturbed. 
Demoss  et  al.  v.  Haimaman,  185. 

4.  Where  a  cause  is  tried  before  the  court,  and  upon  the  issues  pre 
Banted,  there  is  a  conflict  of  testimony,  this  court  will  not  disturb  the 
judgment,  because  the  court  gave  credence  to  a  witness  having  uo 
interest  in  the  suit,  the  other  witnesses  being  the  parties  to  the  pro- 
ceedings.   Smith  V.  Brown,  et  al.,  186. 

5.  Where  the  evidence  is  conflicting  it  is  the  duty  of  the  jury  to 
reconcile  it  as  far  as  it  can  reasonably  be  done ;  and  so  far  as  it  is 
irreconcilable,  to  reject  such  as  they  may  believe,  from  all  the  circum- 
stances, was  the  result  of  mistake  or  misapprehension,  or  from  other 
causes,  is  not  reliable,  aud  to  give  credit  to  such  as  they  believe  to  be 
true.     Grain,  Adm'r,  v.  Wright,  107. 

6.  Unless  the  verdict  of  a  jury  is  manifestly  againt  the  evidence, 
it  will  not  be  disturbed.  This  is  epecially  so  where  two  juries  have 
found  the  same  way  upon  the  same  state  of  facts.     Ibid.  107. 

7.  Where  there  is  a  strong  preponderance  over  that  on  which  a  ver- 
dict is  based,  such  verdict  will  be  set  aside,  and  especially  so,  when  it 
appears  that  injustice  has  been  done.  Chicago  &  Alton  B.  R.  Go.  v. 
Chetzner,  75. 

8.  In  cases  where  the  testimony  is  conflicting,  the  verdict  of  a  jury 
will  not  be  disturbed,  unless  it  is  so  manifestly  against  the  weight  of 
evidence  as  to  compel  the  inference  that  they  were  influenced  by  pas- 
sion, prejudice  or  partiality,  or  did  not  comprehend  the  case.  In  trials 
by  jury,  the  weight  of  testimony  is  to  be  decided  by  them,  according 
as  it  preponderates.    DeClerq  v.  Mungin,  112. 

9.  Unless  the  verdict  of  the  jury  is  manifestly  against  the  weight 
of  evidence,  it  will  not  be  disturbed,  although  the  evidence  would  have 
justified  a  different  result.     U7iderhiU  v.  Fake,  50 ;  Hall  v.  Lincoln,  53. 

10.  It  is  not  error  for  a  court  to  refuse  to  set  aside  a  verdict,  when 
the  testimony  on  the  part  of  the  de'!endant  is  in  direct  conflict  with 
that  of  the  plaintiff;  the  credibility  of  tae  witnesses  b^ing,  in  such 
case,  the  point  on  which  the  finding  of  the  jury  must  turn.  And  in  such 
case  this  court  will  not  reverse  the  judgment,  even  though  it  would 
have  been  better  satiL'fied,  had  the  verdict  been  otherwise.  Voltz  et  al. 
V.  Stephani  et  al.,  54. 

11.  The  rule  is  well  established,  that  where  the  verdict  of  the  jury 
is  manifestly  against  the  evidence  considered  as  a  whole,  a  new  trial 
will  be  granted.     Rai/  v.  Bullock,  64.  * 

Op  a  finding  by  the  coukt. 

13.  Upon  the  facts.  In  a  cause  tried  by  the  court,  without  a  jury 
where  the  court  was  required  to  weigh  all  the  testimony,  which  was 
strongly  conflicting,  upon  the  material  points  at  issj.e,  f  s  much  force 
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and  effect  should  be  given  to  the  finding  of  a  court,  as  to  the  verdict 
of  a  jury.     Wood  et  al.  v.  Price,  436, 

NORMAL  UNIVERSITY. 

Interest  on  the  college  and  seminary  funds. 
Cf  the  relative  right  thereto  of  the  Normal  University  and  the  Institution 
for  the  education  of  the  Deaf  and  Dumb.    See  SCHOOL,  COI^ 
LEGE  AND  SEMINARY  FUNDS,  1. 

NOTICE. 
Purchasers  with  notice. 

Who  chargeable  with  notice.    See  PURCHASERS,  1. 
Confession  of  judgment. 

Under  warrant  of  attorney — effect  of  want  of  notice  thereof  to  the  debUfT» 
See  CHANCERY,  3 ;  CONTRACTS,  18. 
Notice  to  drawer  of  bill  ol  exchange. 

When  necessary  and  when  not.    See  BILLS  OP  EXCHANGE,  1, 3,  8. 
Administrator's  sale  op  land. 
Notice  of  the  application  for  an  order  of  sale — its  requisites.     See 
ADMINISTRATION  OF  ESTATES,  1,  3,  3,  4. 

Notice  to  an  execution  debtor. 
Duty  of  the  officer,  and  rights  of  the  debtor  as  to  property  exempt  from 
execution.    See  EXECUTION,  5. 

OFFICERS. 
Failure  to  levy  execution. 

Liability  of  the  officer.     See  EXECUTION,  3,  4. 
Notice  to  execution  debtor. 

Duty  of  the  officer.     Same  title,  5. 

uELLING  property  EXEMPT  PROM  EXECUTION. 

WhetJier  officer  liable.    Same  title,  2. 
ORDINANCES. 

Of  TOWN  ORDINANCES. 

1.  Their  publication.  It  is  no  objection,  that  the  paper  in  which  the 
ordinances  of  a  town  were  published,  was  printed  in  another  town,  the 
proof  showing  that  they  were  published  the  prescribed  number  ol 
weeks  required  by  law,  and  that  such  paper  was  the  one  of  general 
circulation  in  the  town  enacting  them.    Tisdale  v.  Town  of  Minonk,\(i 

PARTIES. 

In  chancery. 

1.  Real  parties  in  interest  only  should  he  parties  to  the  proceedings. 
In  chancery,  the  real  parties  in  interest  should  be  parties  to  the  pr<v 
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ceedings,  and  those  whose  rights  cauuot  be  affected  by  the  linal  decis- 
ion therein,  will  not  be  permitted  to  litigate  rights  in  such  suit,  uncon- 
nected with  the  subject  matter  in  controversy.  Mansfield,  adm'r.  v. 
Hoagland  et  aL,  859. 

2.  In  hill  for  specific  'performance,  where  the  vendor  is  dead.  In  a 
Buit  by  a  purchaser  of  land  for  specific  perfornaance,  the  administrator 
of  the  vendor  is  a  proper  party,  having  an  interest  in  holding  a  lieu 
upon  the  premises,  until  the  purchase  money  is  paid ;  so,  also,  are  the 
heirs  of  the  vendor,  for  they  may  have  been  bound  in  such  covenants 
by  the  agreement  of  sale  as  would  charge  their  inheritance.  Mix  v. 
Beach  etal.,  311. 

JOINDEK  OF  HUSB.i_ND  AND  WIFE. 

3.  In  an  action  for  an  injury  to  the  wife's  land.  Where  an  injury  ia 
done  to  the  freehold  of  a  married  woman,  as  in  the  erection  of  a  nuis- 
ance adjacent  thereto,  and  the  married  woman  acquired  the  title  to  the 
premises  prior  to  the  passage  of  the  act  of  February,  1861,  and  the 
land  was  in  the  joint  occupancy  of  the  husband  and  wife,  then,  in  aa 
action  on  the  case  for  such  injury,  the  husband  and  wife  must  join. 
Illinois  Central  R.  R.  Co.  v.  Orahle  et  al.,  445. 

4.  Or,  if  the  wife  acquired  the  title  to  the  premises  after  the  past<age 
of  the  law  of  February,  18G1,  and  such  premises  were  in  the  joint  oc- 
cupancy of  the  husband  and  wife,  and  their  joint  rights  were  invaded, 
then,  also,  they  may  join  in  an  action  on  the  case  for  such  injury. 
Ibid.  445. 

In  fokcible  detainek. 

Who  may  bring  the  action.    See  FORCIBLE  ENTRY  AND  DETAIN 
ER,  1,  3,  3. 

PARTITION. 
Okdek  of  sale. 

1.  When  allowable.  In  a  suit  for  partition,  an  order  of  sale  cannot 
be  made  until  a  decree  for  partition  shall  first  be  entered  of  record,  and 
the  preliminary  steps  provided  by  the  statute  taken  under  such  decree, 
and  the  commissioners  shall  report  that  partition  cannot  be  made 
without  prejudice  to  the  owners ;  whereupon  the  court  can  order  a  sale 
of  the  property  and  division  of  the  proceeds  equitably  among  the  sev- 
eral claimants — prescribing  such  terms  and  conditions  of  sale  as  in  the 
opinion  of  the  court  are  best  suited  to  the  circumutancos  of  the  case. 
McLain  et  al.  v.  Van  Winkle  et  al.,  406. 

SaIiE  from  the  judge's  minutes. 

2.  And  herein  of  the  effect  upon  a  sale  by  a  subsequent  entry  of  a  de- 
cree therefor.  A  sale  made  in  a  proceeding  for  partition,  simply  upon 
the  minutes  of  the  Judge,  would  not  be  authorized — nor  would  the  sale 
be  aided  by  a  subsequent  entry  of  a  decree  upon  record.     Ibid.  406. 
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PARTNERSHIP. 
"What  constitutes. 

1.  Interpretation  of  a  particular  agreement.  A  &  B,  of  the  one  part, 
aud  C,  D,  E  &  F,  of  the  other,  made  an  agreement  in  writing,  whereby 
A&B  sold  to  C  the  exclusive  right  to  manufacture  and  sell  a  certain 
article  secured  by  letters  patent,  together  with  all  the  stock  and  fix- 
tures then  on  hand,  pertaining  to  the  busuiess,  in  consideration  that 
thirty-seven  aud  one-half  per  cent,  of  the  net  profits  realized  should  be 
paid  to  them ;  and  in  order  that  profits  might  arise  out  of  it,  D,  E  &  P 
were  to  furnish  $15,000  as  capital  for  carrying  on  the  same ;  A  &  B 
agreeing  that  they  wouM  neither  mak^  nor  sell  the  said  article,  nor  in 
anywise  interfere  with  the  management  of  the  business,  which  was 
agreed  should  be  left  ezclusively  with  C,  as  superintendent,  who  was 
to  receive  a  certain  stipulated  compensation  for  his  services,  the  party 
of  the  second  part  guaranteeing  to  A  &  B  the  payment  of  said  per  cent, 
after  all  the  expenses  should  be  paid,  such  expenses  to  include  20  per 
cent,  on  the  capital  furnished  by  D,  E  &  F,  to  be  paid  to  them  for  the 
use  of  the  money,  and  which  capital  it  was  agreed  they  might  at  any 
time  withdraw,  with  the  consent  of  C.  Held,  that  this  agreement  did 
not  constitute  a  partnership  between  A&B  aud  the  other  parties. 
Smith  el  al.  v.  Vanderburgh,  34. 

Dissolution  of  partnekship. 

2.  Hovj  effccicd — andherein  of  dealing  with  onejiartner  after  dissolu- 
tion. Conceding  a  partnership  to  have  existed,  the  withdrawal  of  the 
capital  furnished,  with  the  consent  of  C,  effected  a  dissolution  of  the 
firm.  D,  E  &  F  could  not  be  held  liable  on  a  note  executed  by  C  as 
superintendent  of  the  concern,  ten  days  after  they  had,  with  C's  con- 
sent, withdrawn  the  capital  paid  in  by  them  ;  under  the  agreement,  the 
giving  of  a  note  was  not  within  the  scope  of  his  authority.     Ibid.  34. 

3.  The  person  receiving  such  note,  having  inspected  this  agreement 
prior  to  taking  it,  was  chargeable  with  notice  that  C  was  thereby  acting 
■without  authority,  and  also,  of  the  dissolution  of  the  firm,  by  putting 
him  on  inquiry  as  to  it.     Ibid.  34. 

.  4.  To  charge  the  parties  so  withdrawing  from  the  concern,  with  the 
payment  of  the  note,  it  must  be  shown,  that  the  funds  received,  for 
which  the  note  was  given,  were  used  in  payment  of  the  firm  debts,  in- 
curred prior  to  their  iciirem>..nt.     Ibid.  34. 

5.  If  the  partnership  were  not  dissolved  by  the  withdrawal  of  the 
capital,  the  fact  that  C,  at  the  time  of  the  execution  of  the  note,  also 
executed  to  the  same  party  a  bill  of  sale  of  all  the  property  belonging 
to  the  concern,  and  of  which  he  took  immediate  possession,  worked  a 
dissolution  of  the  firm.     Ibid.  34. 

6.  If  these  parties  were  to  be  held  liable  on  such  note,  they  would 
he  entitled  to  a  credit  thereon  to  the  amount  of  the  real  value  of  the 
asEets  conveyed  by  C.    Ibid.  34. 
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POWEK  OF  PARTNERS  TO  BIND  THE  FLRM. 

7.  Within  and  beyond  the  scope  of  the  business.  As  a  general  rule,  one 
partner  is  not  bound  by  the  unauthorized  acts  of  his  co-paitner.  But 
from  the  very  nature  of  a  partnership,  each  member  of  the  firm  is  pre- 
sumed, and  has  authority,  to  bind  the  firm  within  the  scope  of  the 
business  of  the  co-partnership.     McNair  etal.-'X.  Piatt,  211. 

8.  Eeyond  the  scope  of  the  partnership  business,  the  authority  of 
one  partner  to  act  must  be  shown,  precisely  as  if  any  other  person  had 
performed  the  act,  or  the  firm  will  not  be  bound.     Ibid.  311. 

Paying  individual  debts  with  firm:  funds. 

9.  The  application  of  partnership  funds  or  property,  to  the  pay- 
ment of  the  individual  debts  of  one  of  the  members  of  the  firm  is  out- 
side of  the  scope  of  its  business,  and  assent  or  ratification  of  the  other 
partner  must  be  shown,  or  the  firm  will  not  be  bound.     Ibid.  211, 

10.  So  where  a  member  of  a  co-partnership  is  indebted  to  a  persoa 
owing  the  firm,  he  cannot  apply  the  indebtedness  to  the  firm  for  the 
purpose  of  canceling  his  indebtedness,  nor  can  he  apply  the  fund  or  prop- 
erty of  the  firm  for  such  purpose  without  the  assent  of  his  co-partner, 
or  at  least  his  subsequent  ratification.     Ibid.  211. 

Mortgage  by  one  partner. 

11.  Is  valid.  One  of  the  partners  of  a  firm  may  mortgage  the  part, 
nership  stock  in  trade,  and  deliver  possession  thereof,  to  secure  a  firm 
creditor.    Nelson  v.  Wheelock  et  al. ,  35. 

PAYMENT. 
What  constitutes. 

1,  Where,  in  an  action  on  a  promissory  note,  the  defendant  pleaded 
that  when  the  note  was  given,  the  payee,  plaintiff,  had  claims  in  hia 
hands  for  collection,  for  defendant,  and  that  plaintiflF  agreed  that  when 
he  made  such  collections,  the  same  should  be  applied  in  payment  of  tlie 
note,  and  that  such  collections  had  been  made  in  amount  sufficient  to 
pay  it :  Tleld,  that  such  plea  was  good  as  constituting  a  defense  of 
payment,  and  that  such  facts  might  be  given  in  evidence,  either  under 
a  plea  of  payment,  or  perhaps  under  the  general  issue.  Miller  v  .  Wellt 
ei  al.,  47. 

PENALTY. 
Selling  property  exempt  prom  execution. 

Whether  the  offlcer  liable  therefor.    See  EXECUTION,  3, 

PLEADING. 
Of  the  declaration, 

1.  In  an  action  against  a  raihoay  company  in  reference  to  fencing 
In  an  action  against  a  railway  company  for  killing  stock,  the  declara- 
tion.in  stating  the  excepted  places  specified  in  the  statute,  which  a  rail- 
road company  is  not  required  to  fence,  used  the  word  "  unimproved," 


hS4 


INDEX. 


PLEADING.     Op  THE  DECLARATios^.     Continued. 

instead  of  '^uneiidosed,"  as  used  in  the  statute:  Held,  that  this  aver- 
ment was  sufficient.  The  exception  having  been  stated  larger,  and  the 
obligation  of  the  company  Jess  than  it  is,  the  defendant  could  not  com- 
plain.   Illinois  Central  Railroad  Co.  v.  Wade,  115. 

2.  Averment  of  indorsement  of  note.  Where  a  declaration  avers  that 
a  note  was  assigned  after  due,  the  court  will  presume  that  the  assign- 
ment was  on  the  note  and  not  on  a  separate  piece  of  paper.  Boynton  v. 
Benwick_  280. 

3.  Upon  official  bond.  In  an  action  of  debt,  the  first  count  was  upon 
an  obligation  alleged  to  have  been  made  payable  to  the  plaintiff,  "  late 
sheriff  of  Cumberland  county,  etc."  but  set  out  no  condition  ;  the  sec- 
ond count  was  upon  a  forthcoming  bond,  executed  to  the  plaintiff  as 
sheriff  of  Cumberland  county,  and  set  out  the  condition.  The  declara- 
tion was  held  bad  ou  demurrer.  If  the  first  count  was  to  be  regarded  as 
being  upon  the  forthcoming  bond,  it  was  bad  for  not  setting  out  the 
condition  ;  if  it  was  upon  an  obligation  taken  by  the  plaintiff  in  his 
individual  capacity  only,  then  it  was  improperly  joined  with  a  count  on 
an  obligation  given  to  him  in  an  official  capacity.  Albin  et  al.  v.  Tal- 
bott, i24:. 

4.  In  suit  upo?i  a  foreign  judgment.  When  the  rate  of  interest 
allowed  in  the  State  where  the  judgment  was  obtained  is  the  same  as 
that  allowed  by  the  law  of  the  forum,  an  averment  beyond  the  claim 
for  damages  is  unnecessary,  as  the  law,,  in  the  absence  of  proof  to  the 
contrary,  will  presume  that  the  legal  rate  of  intereet  is  the  same  in  both 
places.    Deem  v.  Crume,  70. 

5.  But  if  a  great«^r  rate  of  interest  is  claimed,  then  it  must  be 
pleaded  and  proven  like  any  other  fact,  to  authorize  a  recovery  of  such 
h'gher  rate.     Ibid.  70. 

6.  Of  the  capacity  in  which  one  sues.  Where  a  count  in  the  declara- 
tion described  the  plaintiff  as  an  executrix,  but  was  not  on  a  liability 
to  her  as  such,  the  action  being  brought  to  enforce  a  contract  made 
with  her  in  her  individual  capacity,  such  words  of  description  can  be 
rejected  as  surplusage.     Hiygins  v.  Halligan^  173. 

7.  Averment  of  jurisdictional  facts,  inproceeding  in  rem  against  boats 
and  vessels  under  act  of  18.57.  See  ATTACHMEXTS  AGAINST  BOATS 
AND  VESSELS,  1. 

PkOFERT — OYER. 

8.  Effect  of  profert.  The  mere  fact  that  the  declaration  makes  pro- 
fert  of  a  bond,  deed,  or  judgment  declared  upon,  does  not  make  the 
instrument  a  part  of  the  record  ;  nor  does  the  averment  that  the  recov- 
ery more  fully  appears  by  a  copy  of  the  judgment,  have  that  effect. 
Deem  v.  Crume.  G9. 

9.  When  oyer  neceesary — and  the  object  thereof.  When  a  defendant 
desires  to  make  the  instrument  declared  upon  a  part  of  the  record,  he 
can  only  d'  do,  by  obtaining  oyer  thereof ;  it  then  becomes  so  far  a  part 
of  the  declaration,  as  to  be  subject  to  a  demurier.     Ibid.  70. 
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10.  Oyer  is  ouly  granted  to  enable  a  defendant  to  determine  whether 
the  instrument  is  his,  and  whether  he  will  deny  its  execution  by  a  plea 
of  non  est  faetum.    Deem  v.  Crume,  70, 

11.  Oyer  cannot  be  demanded  of  a  record.     Ibid.  70. 
Joinder  of  counts. 

13.     In  an  action  by  a  sheriff  upon  a  bond  given  to  him  in  his  official 
capacity,  he  cannot  join  a  count  upon   an  obligation  taken  by  him  in 
his  individual  capacity.    Albin  et  al.  v.  Talbott,  434. 
Traverse  of  recitals. 

13.  Ifot  required.  It  is  not  necessary  that  a  traverse  should  be 
made  as  to  matter  set  up  in  a  plea  by  way  of  mere  recital.  Nelson  v. 
Wheelock  et  al.,  35. 

Pleas  amounting  to  general  issue. 

14.  How  objected  to.  The  objection  that  a  special  plea  ouly  amounts 
to  the  general  issue,  can  only  be  taken  advantage  of  by  a  special  demur- 
rer.    Cushman  et  al.  v.  Hayes,  145. 

Of  insufficient  pleadings. 

15.  How  to  be  questioned — and  herein  of  the  effect  of  pleadihy  thereto. 
If  a  suit  it  brought  upon  a  contract  which  recites  that  it  i.s  subject  to 
the  conditions  of  another  instrument,  the  failure  to  set  out  the  terms 
and  conditions  of  tlie  latter  in  the  declaration,  and  an  averment  of  cova.- 
pliance  therewith,  or  an  excuse  for  non-compliance,  should  be  taken 
advantage  of  by  demurrer,  and  not  by  plea.  Home  Ins.  Co.  of  New 
York  v.  Favorite  et  al.,  364. 

16.  If  a  defendant  sets  up  as  a  defense  in  his  pleas,  the  conditions  of 
an  instrument  referred  to  in  the  contract  sued  on,  and  avers  a  breach 
of  the  conditions,  the  plaintiff  should,  if  he  desires  to  raise  the  ques. 
tion  as  to  wliether  the  conditions  form  a  part  of  the  contract  sued  on, 
demur  to  the  pleas,  and  not  traverse  them.     Ibid.  264. 

17.  Where  a  defendant  sets  up  conditions  to,  and  a  bn-ach  thereof, 
as  a  defense  to  an  action  brouglit  upon  a  contract,  and  the  plaintiff 
replies  to  the  pleas,  traversing  the  same,  it  is  an  admission  that  the 
facts  set  forth  in  the  pleas  constitute  a  defense,  and  it  would  be  error 
to  refuse  the  defendant  permission  to  prove  the  truth  of  his  pleas. 
Ibid.  364. 

Pleadings  constkued  most  strongly  against  the  pleader. 

18.  The  court  recognize  the  doctrine  that  a  plea  must  be  taken 
most  strongly  against  the  pleader,  and  if  an  allegation  in  it  be  equivo- 
cal or  presents  two  meanings,  the  one  should  be  adopted  most  unfavor- 
able to  the  pleader.     Boynton  v.  Renwick,  2S0. 

Demurrer  carried  back  to  first  error. 

19.  The  principle  is  well  established,  that  judgment  will  be  ren- 
dered against  him  who  commits  the  first  error  in  pleading.  William- 
9on  V.  Hogan,  504. 

74 — 46th  III. 
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PLEADING.     Continued. 
On  application  for  mandamus. 

Of  the  pleadings  therein.     See  MANDAMUS,  2,  3,  4. 

PLEADING  AND  EVIDENCE. 
Allegations  and  pkoop, 

1.  In  an  action  against  an  officer  for  selling  property  exempt  from 
execution,  the  execution  was  described  in  the  declaration  as  in  favor  of 
John  H.  Clark,  for  the  use  of  Joseph  A.  J.  Hostetter  and  George  W. 
McMillon,  against  Ira  Stockton,  and  the  execution  offered  in  evidence 
was  in  favor  of  J.  A.  J.  Hostetter,  and  J.  H.  Clark,  for  the  use  of  G. 
W.  McMillon,  against  Stockton.  The  variance  was  fatal.  Churchman 
V.  Stockton,  410. 

2.  In  suit  upon  a  foreign  judgment,  whether  an  averment  in  respect 
to  interest  is  necessary.     See  PLEADING,  4,  5. 

Evidence  under  the  general  issue. 

3.  Presumption  as  to  whether  the  subject  matter  of  a  special  plea  was 
admitted  under  the  general  issue.  When  a  special  plea  has  been  held 
insuificient  by  the  j  udgment  of  the  court,  the  presumption  could  not 
be  indulged  that  the  defense  had  been  admitted  under  the  general 
issue,  although  the  subject  matter  of  the  special  plea  was  admissible 
under  the  general  issue.    KJbany  City  Ins.  Co.  ^.Keating,  .395. 

4.  As  to  matter  of  -payment.    See  PAYMENT,  1. 
Of  issues  upon  insufficient  pleadings, 

5.  When  evidence  admissible  thereunder.  See  PLEADING,  15, 16, 17. 

POWER  OF  ATTORNEY. 

To  SELL  and  convey  LAND, 

Of  its  requisites.    See  AGENCY,  2,  3,  4. 

PRACTICE. 
Postponement  of  trial. 

1.  W here  neio  parties  are  broright  in .  When,  during  the  pendency 
of  a  trial  in  an  action  of  ejectment,  the  defendant  dies,  and  a  scire 
facias  issues  to  the  widow  and  heirs,  and  they  appear  and  defend,  and 
after  the  death  of  the  defendant,  the  plaintiffs  file  a  new  declaration, a 
postponement,  granting  leave  to  the  defendants  to  plead  to  the  new 
declaration,  and  present  additional  testimony,  was  in  aid  of  justice  in 
the  new  aspect  of  the  case.    Elston  et  al.  v.  Kennicott  et  al. ,  187. 

Sending  process  to  foreign  county. 

2.  Not  allcj^able  against  a  corporation.  In  a  suit  against  a  corpora- 
tisn,  a  summons  cannot  be  sent  from  one  county  to  another  county  for 
service,  and  the  c^urt  from  which  the  summons  issued  can  acquire  no 
jurisdiction  ever  the  defendant  in  such  a  case,  so  residing  in  a  foreign 
county,  by  reason  of  such  service.  77ie  Winnesheik  Ins.  Co.  v  7/ofo. 
grafe,  422. 
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PRACTICE.     Sending  pkocess  to  fokeign  county.     Continued. 

3.  It  can  make  no  diflference  whether  it  be  a  suit  at  law  or  in  chan- 
cery ;  the  only  law  applicable  to  corporations  being  the  act  of  1853, 
the  terms  of  which  are  imperative,  and  include  all  cases.  The  WinnO' 
sheik  Ins.  Co.  v.  Holzgrafe,  433.     Also  see  PROCESS,  4. 

Time  op  taking  certain  objections. 

4.  Jtistices'  jimsdiction — when  and  where  it  mvst  be  questioned.  See 
JURISDICTION,  1. 

5.  When  to  object  to  insufficiency  of  summons  before  a  justice.  See 
JUSTICES  OF  THE  PEACE,  1.  3. 

Restoring  property  to  a  lunatic. 

6.  Of  the  proceedings  in  relation  t/iereto.    See  LUNATICS.  1,  2,  3. 

PRACTICE  IN  THE  SUPREME  COURT. 

Op  the  transcript. 

1.  In  making  up  a  transcript  of  a  record  for  the  supreme  court,  the 
manner  in  which  a  clerk  may  divide  the  record  and  certify  in  parts, 
can  not  deprive  parties  of  important  rights;  it  will  still  constitute  a 
transcript  of  but  one  case,    Ayres  v.  Mussetter,  473. 

Release  of  errors. 

2.  Acceptance  of  money  under  a  decree.  A  party  cannot  avail  him- 
self of  that  portion  of  a  decree  which  is  favorable  to  him,  and  secure 
its  fruits,  and  then  reverse  in  an  appellate  court  such  portions  as  mili- 
tate against  him.  If  a  decree  is  to  be  reversed,  the  parties  should  be 
placed  in  statu  quo.     Holt  et  al.  v.  Rees  et  al.,  181. 

Error  will  not  always  reverse. 

3.  Of  erroneous  instructions.  Although  there  may  be  some  techni- 
cal error  in  instructions  given  to  a  jury,  the  judgment  will  not  be 
reversed  for  that  cause,  if  from  the  whole  record  it  appears  that  sub- 
Btantial  justice  has  been  done,     DeClerq  v.  Mungin,  113. 

4  Of  setting  aside  a  decree  rendered  on  constructive  service,  on  an 
application  to  be  let  in  to  defend.     See  DECREE,  5. 

PRESUMPTIONS. 
Presumptions  op  law  and  fact. 

1.  Endorsement  in  blank — at  what  place  presumed  to  be  made.  See 
ASSIGNMENT,  3. 

3.  Presumption  as  to  whether  the  subject  matter  of  a  special  plea  wat 
admitted  under  the  general  issue.  See  PLEADING  A  ND  EVIDENCE,  3. 

3.  Presumption  as  to  rate  of  interest  upon  a  foreign  judgment.  See 
PLEADING,  4. 

4.  Presum/ption  of  death,  after  sevsn  years  absence.  See  DEATH,  1 
to  6. 

5.  Use  of  initial  letters  of  christian  name  of  a  defendant,  in  a 
theriff's  return.    See  PROCESS,  3. 
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PROBATE  OF  WILLS.     See  WILLS,  4,  5. 
PROCESS. 

Seevice  of  process. 

1.  After  change  of  venue.  In  a  suit  against  several  defendants,  a 
part  of  whom,  being  served  with  process,  obtained  a  change  of  venue 
of  the  cause,  a  subsequent  service  of  process  on  the  other  defendants, 
the  writ  having  issued  in  the  county  where  the  suit  originated,  but 
prior  to  such  change  of  venue,  will  not  avail  to  give  the  court  of  the 
county  to  which  the  venue  was  changed,  j  urisdiction  over  those  so  sub- 
sequently served  with  process.    Albin  et  al.  v.  Talbott,  424. 

Return  upon  process, 

2.  Whether  sufficient.  Where  it  is  alleged  that  the  three  defend* 
ant's,  in  a  proceeding  in  chancery,  had  service  of  summons  by  one  copy 
only,  and  the  sheriffs  return  shows  that  the  writ  was  served  by  read- 
ing and  delivering  a  true  copy  of  the  same  "  to  the  within  named" 
persons,  naming  the  three  defendants,  and  charges  upon  the  margin, 
fees  for  serving  three  copies — the  taxing  these  costs  is  a  part  of  his 
official  return,  and  removes  all  doubt  upon  the  point,  as  to  the  suffi- 
ciency of  such  service.     Martin  et  al.  v.  Hargardine,  322. 

3.  Use  of  initial  letters  of  christian  name  of  defendant.  In  a  bill  iu 
chancery  filed  against  several  defendants,  one  of  whom  was  named 
Butterfield,  the  Christian  name  of  Butterfield  was  spelled  as  "  Sylvius," 
and  "  Sylvanus,"  and  the  summons  was  against  "  Sylvanus  H.  Butter- 
field," and  was  returned  by  the  sheriff  as  served  on  "  S.  H.  Butterfield  :" 
Held,  that  it  must  be  presumed  that  the  writ  was  served  on  "  Sylvanus," 
as  the  defendant  named  therein,  and  not  on  "  Sylvius."  A  sheriff  cao 
only  know  who  the  defendants  are,  save  by  his  writ,  and  the  meaning 
of  his  return  thereon,  must  be  judged  by  an  inspection  of  the  writ  as 
it  stood  in  his  hands.    Butterfield  et  al.  v.  Johnson,  68. 

Sending  process  to  foreign  county. 

4.  When  alloioable.  At  the  date  of  the  assignment  of  certain  notes, 
which  were  endorsed  in  blank,  and  the  commencement  of  the  suit,  the 
assignor  lived  in  La  Salle  county,  where  the  notes  were  executed,  and 
the  assignee  lived  in  Marshall :  Held,  iu  a  suit  by  the  assignee  against 
the  assignor,  that  the  Circuit  Court  of  Marshall  county  could  not  send 
its  summons  into  La  Salle  county  for  service  on  the  defendant.  Maz- 
well  V.  Vansant,  58. 

5.  Not  allowable  against  a  corporation.    See  PRACTICE,  2,  3. 
Upon  supplemental  bill. 

G.     Process  not  necessary.    See  CHANCERY,  4. 
Process  in  justicb's  court. 

7.     Waiver  of  its  sufficiency.    See  JUSTICES  OF  THE  PEACE,  1,  & 

PROFERT.     See  PLEADING,  8  to  11. 
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PUBLICATION. 
In  newspapers. 

Where  the  paper  may  he  printed.    See  ORDINANCES,  1. 

PURCHASERS. 
Who  chargeable  with  notice. 

1.  At  a  judicial  sale.  A  purchaser  of  land,  sold  under  an  execa> 
tion,  was  informed  by  a  person,  of  the  rights  of  the  defendant  in  the 
premises,  prior  to  the  sale,  to  which  he  replied,  that  the  plaintiff  was 
good,  and  thereupon  bid  in  the  premises  at  a  grossly  inadequate  price  ; 
Held,  that  he  was  chargeable  with  notice  of  the  irregularities  of  such 
sale,  and  could  not  claim  as  an  innocent  purchaser,  and  assart  such 
acquired  title^  against  the  defendant.     HamUton  v.  Quimby  «t  al.,  91. 

Purchaser  with  notice  . 

2.  Where  the  prior  purchaser  Jiaa  lost  his  right  to  a  specific  perform- 
ance. Where  a  purchaser  has  lost  his  right  to  compel  a  specific  per- 
formance of  a  contract  for  the  conveyance  of  lands,  he  cannot  assert 
any  rights  or  equities  against  another,  who  may  purchase  the  premises, 
even  though  such  other  person  has  full  knowledge  of  the  contract  at 
the  time  of  liia  purchase.     Thompson  v.  Bruen  ct  al.,  135. 

PXJRCHASER  from  a  fraudulent  &RANTEE. 

3.  How  far  protected.  A  conveyance  made  to  defraud  creditors  is 
valid  inter  partes,  and  a  bona  fide  purchaser  from  the  grantee  for  a 
valuable  consideration  will  be  protected — though  the  title  in  the  party 
taking  the  fraudulent  conveyance  is  subject  to  be  divested  by  creditors, 
whose  demands  such  deed  was  intended  to  defeat.  Lyon  et  al.  v. 
Bobbins,  276. 

Purchasers  of  railroad  bonds. 

4.  Uotc  far  protected.  Where  a  party  contracted  to  construct  and 
equip  a  railroad,  and  received,  on  the  hypothecated  bonds  of  the  road, 
as  much  money  as  he  had  expended  in  and  about  the  contract,  and 
afterwards  abandoned  it,  the  contract  may  be  rescinded,  but  the 
default  of  the  contractor  to  construct  and  equip  the  road,  although  it 
would  justify  a  rescission  of  the  contract  as  to  him,  such  rescission  could 
not  operate  to  impair  or  affect  the  rights  of  an  innocent  holder  of  the 
bonds.     Grant  et  al.  v.  Green  et  al.,  469. 

Purchaser  of  tax  certificate. 

5.  Of  his  rights  in  regard  to  a  former  grantee  by  deed  of  tJie  tax  pur- 
chaser.    See  TAXES  AND  TAX  TITLES,  13. 

Misapplication  of  money  by  a  guardian. 

6.  Will  not  affect  a  bona  fide  purchaser  at  guardian's  sale  of  wvrdl 
land.     See  GUARDIAN  AND  WARD,  4. 

Purchasers  at  judicial  sales. 

7.  n^nc  far  protected.     See  SALES,  4,  5,  6. 
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RAILROADS. 

Negligence.    See  that  title. 

Injuries  beceived  by  employees.     Liability  of  tJie  company.     See 

MASTER  AND  SERVANT. 
Brakeman— HIS  DOTiES.    See  MASTER  AND  SERVANT,  1,  2,  3. 

RATIFICATION. 
Release  of  mortgage. 

1.  By  one  or  two  mortgagees.  Where  one  of  two  mortgagees  releases 
the  mortgage,  if  the  other  assents  thereto  verbally,  and  accepts  a  part 
of  the  money  paid  to  obtain  the  release,  with  full  knowledge  of  the 
circumstances,  he  will  be  bound  by  such  release.  Hubbard  v.  Jasinski, 
160. 
REAL  AND  PERSONAL  ESTATE. 
Of  which  chabacteb  fropebty  partakes. 

1.  As  between  vendor  and  purchaser.  Rails  belonging  to  a  fence,  or 
hauled  on  to  the  premises  with  the  intention  of.  erecting  a  fence,  or 
timber  for  a  building,  although  not  erected,  but  lying  loose  around  the 
lands,  and  in  no  wise  attached  to  the  freehold,  constitute  a  part  of  the 
realty,  and  will  pass  by  a  deed  of  the  same,  as  appurtenances. 
McLaughlin  v.  Johnson^  163. 

2.  And  wheu  the  removal  of  the  rails  formerly  in  fence  was  but  a 
temporary  severance  of  them  from  the  realty,  they  still  remaining 
upon  the  land,  a  sale  of  the  land  passes  the  title  to  the  rails  equally 
with  the  premises.    Ibid.  163. 

3.  As  between  mortgagor  and  mortgagee.  A  executed  a  mortgage 
upon  certain  premises  to  B,  and  afterwards,  together  with  his  partner 
in  trade,  erected  a  building  on  the  same,  for  trade  purposes.  The 
structure  was  built  with  the  means  of  the  firm,  and  in  no  manner  per- 
manently fixed  to  the  freehold :  Held,  that  the  building  being  merely 
a  temporary  one,  and  erected  for  trade  purposes,  the  mortgagee 
acquired  no  interest  therein,  and  could  not  inhabit  its  removal.  Kelly 
V.  Austin,  156. 

4.  But  where  a  fixture,  permanent  in  its  character,  is  erected  upoa 
mortgaged  premises,  with  the  intention  of  so  remaining,  it  cannot  be 
removed  without  the  mortgagee's  consent.     Ibid.  156. 

5.  How  far  the  intention  of  a  party  at  the  time  of  making  the  irrk- 
provement — fixes  its  character.  Although  the  question,  whether  struc- 
tures are  real  or  personal  estate,  cannot  always  be  determined  by  the 
known  intention  of  the  party*  erecting  the  building,  yet,  in  cases  of 
doubt,  it  will  have  a  controlling  influence  in.  fixing  its  character.  Ibid. 
158. 

6.  When  made  by  a  lessee — the  law  favors  those  made  for  trade  pur- 
poses— and  of  the  distinction  in  certain  cases.  Where  a  lessee  has  made 
improvements  upon  the  premises  for  trade  purposes,  the  intention  with 
which  such  improvements  were  made,  will  be  considered  in  determining 
the  question  whether  they  are  real  or  personal  estate,  and,  if  of  a  tem- 
porary character,  and  not  permanently  attached  to  the  soil,  he  may 
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Of  which  character  property  partakes. 

remove  them  at  auy  time  during  liis  term.  The  promotion  of  trade  is 
favored  in  the  law,  and  fixtures,  which  in  the  case  of  a  lessee  would  be 
deemed  personal  estate,  and,  allowed  to  be  removed,  might  as  between 
an  executor  and  heir,  vendor  and  vendee,  be  held  to  constitute  a  part 
of  the  freehold,    li^elly  v.  Austin,  156. 

RECOGNIZANCE. 
Scire  facias  on  recognizance. 

1.  Judgment  of  forfeiture.  It  has  been  held  that  a  judgment  of  for- 
feiture, upon  a  recognizance,  must  be  entered  before  a  writ  of  $cir6 
facias  can  issue  against  the  cognizors.    Cahle  v.  TJie  People,  467. 

Judgment  of  forfeiture. 

2.  What  is  sufficient.  Where  it  appears  that  the  cognizors  were 
duly  called  and  made  default,  "  whereupon  it  was  ordered  by  the  court 
that  judgment  of  forfeiture  be  taken  of  their  said  recognizance,  and 
that  a  scire  facias  issue,"  that  will  be  regarded  as  a  sufficient  judgment 
of  forfeiture.    Ibid.  467. 

RECORD. 
When  amendable.     See  AMENDMENTS,  1. 
Transcript  for  supreme  court. 

Of  the  manner  of  certifying  the  same.    See  PRACTICE  IN  THE 
SUPREME  COURT,  1. 

REFUNDING  TAXES. 
When  voluntarily  paid.    See  TAXES  AND  TITLES,  3,  4. 

RELEASE. 
Release  of  surety. 

1.  By  the  destruction  of  collateral  securities.  Where  the  holder  of  a 
note,  with  personal  security,  at  the  time  of  its  execution,  receives  other 
security  therefor,  as  a  mortgage  on  real  estate,  a  destruction  of  such 
collateral  security  by  the  payee  of  the  note,  without  consent  of  the 
sureties,  will  operate  to  release  such  sureties.  Rogers  v.  School  Trus- 
tees, 428. 

2.  And,  if  a  note  so  secured,  is  renewed  with  personal  security,  a 
part  of  the  sureties  upon  the  new  note  being  the  same  as  upon  the 
original  note,  and  a  part  not  the  same,  the  mortgage,  which  is  incident 
to  the  old  debt,  will  follow  it,  and  the  destruction  of  such  collateral 
security,  subsequent  to  the  execution  of  the  new  note,  will  operate  to 
release  the  sureties  upon  the  new  note.     Ibid.  428. 

Defense  at  law. 

3.  Whether  the  release  of  a  surety  is  availing  as  a  defense  at  law.  Se« 
SURETY,  3. 

RELEASE  OF  ERRORS.  See  PRACTICE  IN  THE  SUPREME  COURT,  8 
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REMEDIES. 
Election. 

To  compel  the  proper  officer  to  announce  the  result  of  an  election — by  man- 
damus.   See  MANDAMUS. 
Waiver  op  a  tort. 
And  suing  in  assumpnit.     See  ASSUMPSIT,  1,  2,  3. 

RES  ADJUDICATA.     See  FORMER  ADJUDICATION,   1  to  4;  HOME- 
STEAD,  3  to  6. 

RESCISSION  OF  CONTRACTS. 
In  chancery.     See  CHANCERY,  14, 15, 16. 
By  the  parties.     See  CONTRACTS,  18. 

RESTRAINT  OF  TRADE. 
Regulation  op  markets.    See  MARKETS,  1, 2, 8. 

RETURN  UPON  PROCESS.     See  PROCESS,  2,  3. 

SALES. 
What  constitutes  a  sale. 

1.  Whether  a  contract  is  a  sale  or  a  lease.  Where,  by  the  terms  of  a 
written  agreement  between  M  and  L,  the  latter  received  from  the  for- 
mer a  piano,  the  price  of  which  was  fixed  at  $700.00,  and  upon  taking 
it,  L  paid  $50.00,  which  was  called  the  rent  of  the  instrument  for  the 
first  month,  and  he  was  to  pay  $50.00  at  the  beginning  of  each  month 
thereafter,  for  13  months,  the  same  to  become  L's  property,  in  the  event 
of  his  paying  the  $700.00  within  the  13  months,  the  monthly  payments 
as  rent  to  count  as  a  part  of  the  $700.00.  Held,  that  this  transaction 
could  not  be  treated  as  a  lease,  but  was  a  conditional  sale  of  the  piano, 
with  a  right  of  rescission  on  the  part  of  M  in  event  L  should  fail  in 
paying  the  instalments ;  and  if  levied  upon  by  creditors  of  L,  wliile  in 
his  possession,  M's  lien  would  thereby  become  extinct.  Murch  r. 
Wright,  487. 
Where  the  vendor  has  NiOv^ight  to  sell. 

3.  I'ltle  of  the  vendee.  "Ihe  purchaser  of  propertj'  wrongfully  taken 
by  the  vendor,  can  obtain  no  more  perfect  title  to  the  property  pur- 
chased, than  the  vendor  himself  possessed.     Oihbs  v.  Jones,  319. 

3.  So,  where  property  was  sold  upon  credit,  the  condition  precedent 
to  the  delivery  of  the  property  being,  that  the  purchaser  should  exe- 
cute his  promissory  note,  running  for  a  period  of  twelve  months,  for 
the  purchase  money,  with  approved  security  ;  and  the  purchaser  takes 
the  property  without  core  plying  with  the  conditions  of  the  sale,  and 
without  the  consent  of  the  vendor,  and  sells  it  to  a  third  party,  such 
third  party,  although  an  innocent  purchaser,  and  without  notice  of  the 
wrongful  taking,  can  acquire  no  better  title  to  the  property  than  his 
vendor  possessed.     Ibid.  319. 
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JrOICIAIi  SALES. 

4.  PiircJiaser  not  bound  to  look  beyond  the  decree.  It  is  the  rule  in 
this  State,  that  a  purchaser  under  a  judicial  sale  is  nat  bound  to  look 
beyond  the  decree,  when  executed  by  a  conveyance,  :ior  go  further 
back  than  the  order  of  the  court,  wlien  the  facts  neceaairy  to  give  the 
court  jurisdiction  appear  on  the  face  of  the  record.  ^i\:,lj~;rd  et  al.  v. 
StcUzenbaek,  304. 

5.  Application  of  the  ride  to  guardian's  sale  of  ward's  land.  A  pur- 
chaser at  a  guardian's  sale^is  not  responsible  for  the  order  of  the  court 
in  appropriating  the  money  realized  from  the  sal').     Ibid.  304. 

6.  While  guardian's  sales  should  be  closely  scrutinized,  yet,  if  it 
should  be  made  to  appear  on  such  scrutiny  that  the  substantial  requirt^ 
ments  of  the  law  have  been  observed  and  pursued,  persons  claiming 
under  such  proceedings  have  a  right,  and  it  ia  the  policy  of  the  law, 
no  less  than  the  dictates  of  justice,  that  protection  should  be  afforded 
them.    Ibid.    304. 

7.  Of  fraud  therein.  The  fact  tliat  an  execution  is  levied  upon 
property  of  the  judgment  debtor,  in  a  county  different  from  that  in 
which  he  resides,  and  where  he  would  be  unlikely  to  hear  of  such  levy 
and  such  property  is  sold,  and  at  the  time  of  such  levy  and  sale  the 
judgment  debtor  had  property  in  the  county  where  he  resided,  subject 
to  the  lien  of  such  judgment,  implies  either,  that  the  plaintiff  knew 
that  he  could  not  enforce  the  j  udginent  at  home,  or  that  he  sought  to 
obtain  an  unfair  advantage  of  the  judgment  debtor;  which  conduct 
will  not  be  sanctioned.     Hamilton  v.  Quimby  etal.,  90. 

8.  And  in  such  case  where  it  appeared  that  the  judgment  had  been 
satisfied  before  the  execution  issued,  and  that  the  defendant  received  no 
notice  of  the  proceedings,  the  sale  will  be  set  aside,  unless  tlie  rights 
of  innocent  purchasers  have  intervened.     Ibid.  90. 

Inadequacy  of  price. 

9.  How  far  it  mil  affect  a  sale.  Where  i  sale  of  laci  aas  beor. 
effected  under  an  execution,  and  for  a  "-'ice  grossly  inadequate,  any  con- 
duct on  the  part  of  the  plaintiff  in  the  execution,,  indicating  unfairnAsg 
will  be  seized  upon  to  afford  relief.     Ibid.  90. 

10.  Sale  of  land  en  masse.  Lands  lying  contiguous,  if  offered  'n 
separate  parcels,  without  receiving  any  bids,  may  be  offered  and  sold  in 
a  body.     Martin  et  al.  v.  Hargardine,  323. 

SANITY  OF  TESTATOR. 
On  probate  of  will. 

8anity  must  be  proven.    See  "WILLS,  4. 

SCHOOL,  COLLEGE  AND  SEMINARY  FUNDS. 
Of  the  distribution  of  the  interest  thereon. 

1.  Construction  of  the  various  acts  on  that  subject.  The  8th  section  of 
the  act  of  1839,  bestowing  upon  tJi.i  Institution  for  thi-  education  of  the 
'  i    7o — ii'rni  III. 
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SCHOOL,  COLLEGE  AND  SEMINARY  FUNDS. 
Of  the  distribution  op  interest  thereon.    Continued. 

Deaf  and  Dumb,  a  certain  portion  of  the  interest  accruing  annually 
upon  the  school,  college  and  seminary  funds,  was  continued  by  the  act 
of  1849,  ic  reference  to  that  institution  ;  and  the  act  of  1857,  giving  to 
the  Normal  University  such  proportion  of  the  interest  upon  the  college 
and  seminary  funds  as  might  be  deemed  necessary,  did  not  operate  to 
deprive  the  Institution  for  the  Deaf  and  Dumb  of  any  part  of  the  inter- 
est upon  those  three  funds,  bestowed  by  the  former  acts  ;  and  the  rights 
of  that  Institution  in  that  regard,  as  declared  in  the  acts  of  1839  and 
1849,  are  recognized  by  the  act  af  1867,  on  that  subject.  The  People  ex 
rel.  V.  Miner,  367. 

SCIRE  FACIAS. 
Scire  facias  to  revive  a  judgment. 

1.  Avermetits  therein.  It  is  not  necessary  that  a  scire  facias,  to  revive 
a  judgment,  should  contain  an  averment  that  execution  had  not  been 
issued  within  a  year  and  a  day.    Albin  v.  The  People,  373. 

2.  When  it  will  lie.  Where  the  people  have  recovered  a  judgment 
upon  a  recognizance,  a  scire  facias  to  revive  the  same  will  lie,  notwith- 
standing an  execution  could  be  sued  out  upon  the  judgment  at  the  same 
time.     Ibid.  373. 

Scire  facias  upon  a  recognizance.    See  RECOGNIZANCE,  1. 

SEALS. 
Power  op  attorney. 

To  sell  land,  and  to  convey — whether  a  seal  necessa/ry.  See  AQENCTi 
3,3,4. 

SERVICE  OF  PROCESS.    See  PROCESS. 

SHERIFF. 
Failure  to  levt  execution. 

Liability  of  the  officer.    See  EXECUTION,  3,  4. 
On  notice  to  execution  debtor. 
Duty  of  the  officer  in  that  regard.    See  same  title,  5. 

i?ALE  OP  PROPERTY  EXEMPT  FROM  EXECUTION. 

Whether  officer  liable.    See  same  title,  3. 

SPECIAL  ASSESSMENTS. 
Assessment  of  benefits. 

1.  Requisites  of  the  order  in  reference  thereto.  An  order  for  an  assess- 
ment, which  requires  the  entire  estimated  cost  of  the  proposed  improve- 
ment to  be  assessed  on  the  real  estate  deemed  benefited  thereby,  abso- 
lutely, and  without  its  being  shown  that  there  was  any  real  estate 
which  would  be  specially  benefited  to  that  extent,  over  and  above  the 
city  at  large,  is  void.     Wright  v.  City  of  Chicago,  44, 
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SPECIAL  ASSESSMENTS.     Assessment  of  benefits.    Continued. 

2.  Under  eucb.  an  order,  property  benefited  in  any  degree^  would  be 
liable  to  be  taxed  much  beyond  the  extent  of  the  benefit  conferred, 
there  being  no  proof  that  any  property  would  be  epecially  benefited  to 
the  extent  of  the  entire  damages  and  costs.  Wright  v.  City  of  Chi- 
cago, 44. 

Their  constitutionality. 

3.  Former  decisions.  The  cases  of  The  City  of  Chicago  v.  Lamed, 
84  111.  203  ;  The  Canal  Trustees  v.  City  of  Chicago,  12  ib.  406 ;  and 
others,  decided  in  this  court,  must  be  regarded  as  having  settled  the 
question  affirmatively,  as  to  the  constitutionality  of  the  power  to  make 
these  special  assessments.     Ibid.  44. 

Equality  and  uniformity  required. 

4.  An  assessment  upon  the  size  or  width  of  the  front  of  a  lot,  wi'b.- 
out  reference  to  its  value,  is  invalid,  being  in  violation  of  the  principle 
of  equality  and  uniformity.     Holbrook  v.  Dickinson,  285. 

SPECIFIC  PERFORMANCE.    SEE  CHANCERY,  17  to  32. 
STATUTES. 
Rules  of  construction, 

1.  In  construing  statutes,  courts  will  look  to  the  intention  of  the 
law  maker,  and  in  ascertaining  that  intention,  they  will  consider  the 
mischief  existing  under  the  old  law,  as  well  as  the  provisions  adopted 
to  remedy  the  evil.    Ball  v.  Chadwick  et  al.,  28. 

Statutes  construed. 

2.  Act  of  1865,  amendatory  of  the  chapter  on  "  Forcible  Entry  and 
Detainer,"  construed  in  Ball  v.  Chadwick  et  al. ,  28,  in  reference  to  the 
meaning  of  the  term  "assigns."  See  FORCIBLE  ENTRY  AND 
DETAINER,  1. 

3.  Limitation  acts  of  1885  and  1839,  construed  in  Elston  et  al,  v. 
Kennicott  et  al. ,  188-9.     See  LIMITATIONS,  14.  22,  23,  24. 

4.  Limitation  act  of  1889,  construed  in  McConnel  v.  Konepel,  519. 
See  LIMITATIONS,  21. 

6.  Act  of  1858,  in  relation  to  defective  acknowledgments  of  deeds, 
construed  in  Lindley  v.  Smith,  524.  See  ACKNOWLEDGMENTS  OP 
DEEDS,  6. 

6.  Act  of  Jan.  8,  1823,  authorizing  the  administrator  of  Thomas 
Brady,  deceased,  to  sell  lands  to  pay  debts,  without  providing  for  any 
judicial  ascertainment  that  debts  were  due,  declared  unconstitutional, 
in  Rosier  v.  Fagan  et  al.,  404.     See  CONSTITUTIONAL  LAW,  3. 

7.  Act  of  1861,  authorizing  an  assessment  of  damages  on  the  disso- 
lution of  an  injunction,  construed  in  Palmer  et  al.  v.  Board  of  Super- 
visors  of  Vermilion  county  et  al.,  447.     See  INJUNCTIONS,  8. 

8.  Act  of  1867,  in  aid  of  the  "American  Bottom  Board  of  Improve- 
ment," construed  as  to  what  taxes  were  embraced  therein,  in  Tm  Peo 
pie  ex  rel.  v.  Miner,  385.     See  TAXES  AND  TAX  TITLES.  5. 
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S.  Act  of  1857,  providing  for  proceedings  in  rem  against  boats  and 
vessels,  not  repugnant  to  act  of  congress  conferring  maritime  jurisdic- 
tion upon  federal  courts.  Williartison  v.  Hogan,  504.  See  ATTACH- 
MENTS  AGAINST  BOATS  AND  VESSELS,  3. 

10.  Act  of  1861,  securing  to  married  women  their  separate  property, 
construed  as  to  its  effect  upon  tlie  liability  of  the  husband  for  the 
■wife's  debts,  contracted  before  marriage.  Connor  et  tix.  v.  Barry  et  al., 
370.     See  HUSBAND  AND  WIFE,  1. 

11.  The  32d  section  of  chapter  41,  of  Rev.  Stat.  1845,  in  regard  to 
the  right  of  clerks  of  the  circuit  and  county  courts  to  purchase  sta- 
tionery for  their  offices,  construed  in  McClaughry  v.  Board  of  Super- 
visors of  Hancock  County,  356.     See  COUNTIES,  1. 

12.  The  12th  section  of  the  chapter  entitled  "  Negotiable  Instru- 
ments," in  reference  to  the  place  of  delivery  under  a  contract  for  the 
delivery  of  personal  property,  where  no  place  is  specified,  construed  in 
Marshall  v.  Gridley,  247.     See  TENDER,  1,2. 

13.  Act  of  1867,  entitled,"  An  act  to  amend  the  Revenue  Laws  and 
to  etablish  a  State  Board  for  the  equalization  of  assessments,  declared 
to  be  constitutional.     The  People  ex  rel.  v.  Solomon,  334. 

14.  Act  of  1861,  securing  to  married  women  their  separate  property, 
construed  in  Scovil  v.  Kelsey,  344. 

15.  The  acts  of  1839, 1849  and  1857.  in  relation  to  the  distribution 
of  the  interest  on  the  school,  seminary  and  college  funds,  construed  in 
The  People  ex  rel,  v.  Miner,  367.  See  SCHOOL,  COLLEGE  AND 
SEMINARY  FUNDS,  1. 

SUBSCRIPTION. 
Of  the  consideration. 

1.  What  is  sufflcient,  Where  money  is  promised  to  be  paid  upon  a 
subscription,  and  the  promise  is  based  upon  the  fulfillment  of  certain 
conditions,  or  the  attainment  of  certain  objects  set  forth  in  the  iustra- 
ment  subscribed  to,  a  performance  is  a  sufficient  consideration  to  sup- 
port an  obligation  to  pay.    Miller  et  al.  v.  Ballard,  377. 

Performance  of  conditions. 

2.  What  is  necessary  to  a  recovery.  It  is  not  necessary  that  the 
payees  of  the  instrument  themselves  should  perform  the  work  and 
expend  the  money,  nor  does  it  vitiate  the  promise  that  the  performonce 
should  be  delegated  to  a  corporation.  It  is  sufficient,  that  upon  the 
faith  of  this  subscription,  the  conditions  of  the  instrument  were  per- 
formed.    Ibid.  377. 

Measure  of  damages. 

3.  In  such  a  case.  If  all  the  money  so  subscribed  was  necessarily 
used  in  securing  the  end  designed,  then  the  recovery  would  be  limited 
by  the  amount   subscribed];  but  if  an  amount  less  than  the  whole 
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amount  subscribed  was  necessarily  expended,  the  recovery  -would  be 
limited  to  llie  amount  so  expended,  and  would  be  divided  among  the 
subscribers,  pro  rata.    Miller  et  al.  v.  Ballard,  377. 

SUPERSEDEAS. 
Its  effect. 

1.  Where  a  plaintiff  obtained  a  judgment  in  an  action  of  forcible 
detainer,  and  the  defendant  obtained  a  supersedeas  to  prevent  the 
suing  out  of  a  writ  of  possession  :  Held,  that  the  supersedeas  did  not 
operate  to  prevent  the  plaintiff  from  leasing  the  premises  to  another, 
pending  the  suit.    Ball  v.  Chadwick  et  al.,  28. 

SURETY. 
Release  of  surety. 

1.  By  destruction  of  collateral  securities.    See  RELEASE. 
Joint  and  several  note. 

2.  Of  the  relation  of  the  makers  as  s^ir sties.  Where  a  joint  and  sev- 
eral note  is  executed  by  the  party  in  interest  as  principal,  with  one  or 
more,  not  in  interest  as  sureties,  and  their  character  as  sureties  being 
so  understood  by  the  payee  of  the  note,  it  is  competent  for  them,  even 
in  an  action  at  law,  to  prove  thfeir  character  as  sureties  by  extrinsic 
evidence.  This  rule  applies  as  well  where  a  note  is  under  seal,  as 
where  it  is  not.     Rogers  v.  School  Trustees,  428. 

3.  So,  where  the  makers  of  a  note  are  released  by  the  subsequent 
destruction  of  collateral  securities,  they  may  make  t;heir  defense  avail- 
able in  an  action  at  law  upon  the  note.     Ibid.  428. 

TAXES  AND  TAX  TITLES. 

A  LICENSE  NOT  A  TAX. 

1.  And  need  not  he  uniform.  A  license  required  by  an  ordinance  of 
a  municipal  corporation,  of  all  persons  selling  intoxicating  liquors 
within  the  corporate  limits,  is  not  a  tax,  in  the  constitutional  sense  of 
that  term,  compelling  uniformity  in  that  regard,  but  may  be  differen- 
tial in  its  character,  based  upon  the  advantages  of  locality ;  but  the 
ordinance  must  not  discriminate  as  between  persons  having  equal  facili- 
ties.for  profit.     City  of  East  St.  Louis  v.  Wehrimg,  392. 

2.  A  license  required  by  the  ordinance  of  a  city,  is  not  a  city  tax 
City  of  East  St.  Louis  v.  Wider,  351. 

Of  refunding  taxes. 

3.  W/ien  voluntarily  paid,  hut  claimed  to  have  been  illegally  assessed. 
Id  no  case  can  the  State  be  compelled  to  refund  a  tax  voluntarily  paid, 
upon  a  claim  of  technical  illegality  in  the  assessment,  provided  the 
property  on  which  it  wa.«  paid  was  legally  taxable.  2'A€  People  ex  rel. 
V.  Miner,  374. 

4.  So  a  State  tax  assessed  against  the  shareholders  of  a  national 
bank  for  the  year  1865,  under  the  law  of  this  State  then  in  force,  and 
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voluntarily  paid,  cannot  be  recovered  back  merely  because  the  mode  of 
assessment  provided  by  that  law  may  have  been  illegal,  the  property 
upon  which  such  tax  was  paid  being  subject,  in  some  mode,  to  State 
taxation.     The  People  ex  rel.  v.  Miner,  374. 
Of  the  two  mill  tax. 

0.  Whether  the  two  mill  tax  and  the  school  tax  were  embraced  in  the 
act  0/1867,  in  aid  of  the  "  American  Bottom  Board  of  Improvement." 
The  act  of  1807,  which  provides  that  the  State  tax,  raised  in  certain 
townships  in  St.  Clair  county,  shall  be  appropriated  for  a  term  of 
years,  to  assist  in  the  construction  of  certain  improvements  in  the 
American  Bottom,  did  not  embrace  tlie  two  mill  tax  provided  by  the 
constitution,  nor  the  tax  assessed  for  the  maintenance  of  public 
schools.     The  People  ex  rel.  v.  Miner,  385. 

6.  To  what  purpo&e  it  may  he  applied.  The  constitutional  provision 
levying  the  two  mill  tax  to  be  devoted  to  the  payment  of  the  State 
debt,  secures  the  fund  arising  therefrom  from  legislative  innovation,  and 
the  Legislature  has  no  power  to  divert  it  to  other  purposes.    Ibid.  385 

Diversion  of  school  tax. 

7.  Must  be  by  express  provision.  A  law  which  in  general  terms 
appropriates  the  State  taxes  of  a  certain  locality  to  a  specific  purpose, 
will  not  be  construed  as  embracing  the  school  tax,  already  appropria 
ted  by  a  previous  law,  to  a  specific  purpose.     Ibid.  385. 

Prerequisites  op  a  vaijd  tax  title. 

8.  To  recover  under  a  tax  title,  the  plaintiff  must  show  a  valid 
judgment,  a  valid  precept  authorizing  the  sale,  and  a  sufficient  deed 
from  the  proper  officer.  These  requirements  are  indispensable,  and 
none  of  them  can  be  dispensed  with  or  omitted  on  the  trial.  Holbrook 
V.  Dickinson,  285. 

Tax  title  from  city  of  Joliet. 

9.  The  14th  section  of  the  city  charter  of  Joliet  (private  laws  of 
1857,  p.  215)  declares  that  a  deed  on  a  sale  for  city  taxes  and  special 
assessments,  shall  be  prima  facie  evidence  of  certain  facts,  and  conclu- 
sive of  others.  Among  the  latter  is  one,  that  the  sale  was  conducted 
in  the  manner  required  by  law.  The  charter  prescribes  no  mode  of 
selling  except  under  the  order  of  the  council,  having  left  all  other 
things  to  be  regulated  by  the  city  ordinances,  the  same  as  to  the  mode 
of  ajccs'Sir.ent  advertisement  and  other  necessary  steps.  In  all  these 
matters,  the  person  claiming  under  the  deed  must  prove  that  by-lawa 
vrero  adop*.ed  foi  the  purpose  by  the  city,  and  had  been  pursued  in 
making  the  sale.     Ibid.  28£. 

Unconstitutionality  op  assessment. 

10.  In  what  manner  tax  title  defeased  thereby.  The  party  resisting 
a  tax  title  can  show  by  rebutting  evidence,  and  he  can  show  it  in  no 
other  way,  that  the  assessmenl  was  unconstitutional ;  and  if  he  should 
show  tnat  it  would,  in  eftect,  oe  to  show  that  no  assessment  was  made. 
Ibid.  285. 
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EquaijIty  and  uniforjiity. 

11.     In  taxation,  equality  and  uniformity  are   indispcnsablfl    o    .'.3 
constitutionality.    Holbrook  v.  Dickinson,  285. 
Qraktee  of  purchaser  at  tax  sale. 

13.  Holds  as  assignee.  A  purchaser  at  a  tax  sale,  acquires  an  equit- 
able interest  in  the  lands  sold,  and  if  conveyed  by  him  bef«;re  the  time 
for  redemption  expires,  his  grantee  acquires  such  equitable  int.'re.st, 
and  the  right  to  the  redemption  money,  if  redeemed,  as  completely,  as 
between  the  parties,  as  by  an  assignment  of  the  certificate  of  purchase. 
ScovU  V.  Kelsey,  344. 

Assignment  of  certificate. 

13.  Effect  thereof  on  a  former  conveyance.  But  if  such  purchaser 
should  convey  the  premises  to  one  person,  and  assign  the  certificate  to 
another,  both  being  innocent  purchasers,  the  as.signee  of  the  certificate 
might,  with  reason,  insist  upon  a  superior  right  to  the  redemption 
money.     Ibid.  344. 

Of  the  judgment. 

14.  And  proceedings  prior  thereto.  It  has  been  held,  and  is  the  set- 
tled rule  in  this  State,  that  a  judgment  for  taxes,  in  which  the  amount 
of  the  taxes  does  not  appear,  either  by  the  use  of  apt  words,  or  of  the 
recognized  dollar  mark,  cannot  be  sustained,  Elston  et  <:d.  v.  Kennicctt 
et  al,  189. 

15.  But  this  rule  does  not  apply  to  the  want  of  a  word  or  a  charac- 
ter to  the  numerals  to  indicate  the  amount  of  taxes  due,  as  a  defect  to 
anything  prior  to  the  application  of  the  collector  for  a  judgment  against 
delinquent  lands.     Ibid.  189. 

16.  So  the  want  of  the  dollar  mark  in  the  assessment  roll,  to  desig- 
nate the  amount  of  the  valuation  or  the  taxes,  will  not  render  the 
assessment,  or  the  collector's  warrant,  invalid  and  illegal.     Ibid.  189. 

Payment  by  one  tenant  in  common. 

17.  Is  payment  by  all.  This  court  has  before  decided,  that  the  pay- 
ment by  one  tenant  in  common,  on  the  joint  property,  will  be  considered 
as  a  payment  by  both.     McConnel  v.  Konepel,  520. 

State  board  for  equalizing  assessments. 

Act  of  1867  creating— constitutional.   See  CONSTITUTIONAL  LAW,  3. 
Limitation  act  of  1839. 

Of  the  payment  of  taxes,  and  the  evidence  thereof,  under  the  act  of  1839 
See  LIMITATIONS,  5  to  14. 
Appropriation  of  taxes  in  transitu.     See  APPROPRIATION,  2. 

TENDER. 
Qnder  contract  to  deliver  personal  property. 

1.  Wltere  no  particular  place  of  delivery  is  specified — construction  of 
tJia  statute.  The  12th  section  of  the  chapter  entitled  "  negotiable  in- 
Btraments,"  declares  that  where  the  maker  of  an  instrument  of  writing 
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for  the  delivery  of  articles  of  personal  property,  specifies  no  particular 
place  of  delivery,  it  shall  be  lawful  for  the  maker  to  tender  them  on 
the  day  mentioned  in  the  writing,  where  the  obligee  or  payee  resided 
when  the  agreement  was  entered  into  ;  but  if  the  articles  are  too  pon- 
derous to  be  easily  moved,  or  if  the  obligee  or  payee  had  not,  at  the 
time  of  executing  the  writing,  a  known  place  of  residence  in  the  county 
where  the  maker  resides,  then  the  maker  may  tender  them  at  the  place 
where  he  himself  resided  at  the  time  of  its  execution.  Marshall  v. 
Gridley,  247. 

3.  It  is  error  for  the  court  to  instruct  the  jury  that  the  purchaser 
should  neither  have  a  place  of  residence  or  business  in  the  county,  at 
the  time  of  making  the  agreement,  before  the  seller  could  tender  the 
articles  to  be  delivered  at  his  own  place  of  residence.  The  statute  re- 
ferred to  ha?  said  nothing  about  a  place  of  business,  it  only  speaks  of  a 
place  of  residence.     Ibid.  247. 

Acceptance  op  tender. 

Jd.  How  far  conclusive.  Where  a  party  accepts  of  a  tender,  if  it  be 
not  accepted  in  full  of  all  demands,  such  acceptance  will  not  conclude 
him  from  proceeding  for  more.     Iliggins  v.  IlaZligan,  173. 

For  license  in  East  St.  Louis. 

4.  I'ender  of  certifteates  of  folice  commissioners  therefor ,  not  suffi- 
cient.    See  LICENSE,  2,  3. 

TIME. 
Rule  for  computing  time. 

1.  Where  instruments  take  effect  from  a  specified  dai/  named  therein. 
The  rule  adopted  by  this  court  for  the  computation  of  time,  where  an 
instrument  is  to  take  effect  from  a  particular  day,  is  to  exclude  the  day 
named  therein,  and  include  the  day  assigned  for  its  termination.  And 
this  rule  applies  to  a  notice  given  to  terminate  a  tenancy.  Higgins  v. 
Halligan,  173. 

TITLE. 
On  sale  of  personal  property. 

When  the  purchaser  takes  no  better  title  than  the  vendor  had.     See 
SALES,  2,  3. 
Removing  cloud  upon  title.    See  CHANCERY,  18. 
Preveiitino  creation  op  such  cloud.     Same  title,  11,  12. 

TOWN  ORDINANCES. 
Op  their  publication.     Where  the  paper  may  be  printed.    See  ORDI- 
NANCES, 1. 
TRCVER. 
When  the  action  v  ill  lie. 

1.  Whether  the  tart  is  waived  by  suing  in  assumpsit.  Where  a  party 
from  whom  property  has  been  taken  tortiously,  sues  in  assumpsit  fof 
the  value,  and  then  takes  a  non-suit  in  such  action,  the  bringing  of  the 
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action  will  not  be  regarded  as  such  a  waiver  of  the  tort  as  will  pre- 
clude the  plaintiff  from  afterward  suing  in  trover,    Qibba  v.  Jones,  819. 
Demand. 

3.  Whether  necessaif/.  A  demand  for  the  delivery  of  possession  of 
property,  is  not  necessary  where  the  original  taking  was  tortious,  in 
order  that  an  action  of  trover  may  be  maintained.    Oibbs  v,  Jonei,  820. 

USAGE. 
Construction  op  contracts. 
Proof  of  usage  for  tluU  purpose— v)h.en  allowable.    See  CONTRACTS,  i). 

VENDOR  AND  PURCHASER. 
Must  be  mutuality. 

1.  Purchaser  not  in  default  unless  vendor  is  able  to  perform.  See 
CHANCERY,  17, 18. 

Sai,E  of  personalty — TITLE. 

3.     When  the  purchaser  takes  no  better  title  than  tTie  vendor  had.    See 
SALES,  3,  3. 
Op  specific  performance. 

3.  Whe^i  it  will,  and  when  it  will  not  be  decreed.  See  CHANCERy^ 
17  to  33. 

What  will  pass  by  deed. 

4.  Of  rails  lying  loose  upon  the  land.  See  REAL  AND  PERSONAL 
ESTATE,  1,  3. 

Description  op  premises. 

5.  Uncertainty  in  a  deed,  or  in  a  bond  for  a  deed — effeci  thereof— ^Iwvt 
obviated.    See  CONVEYANCES,  5  to  8. 

VENUE. 
Service  op  process. 
After  change  of  venue  by  those  wfio  were  served.    See  PROCESS,  1. 

VERDICT. 
In  a  suit  for  divorce. 

1.  Of  the  proper  form  qf  the  verdttt.  On  the  .rial  of  'ihe  issues  in  a 
suit  for  divorce,  by  a  jury,  although  the  practice  of  submitting  the 
case  to  the  jury  to  find  a  general  verdict,  is  common,  yet  it  would  tend 
to  promote  justice,  and  greatly  aid  the  court  in  its  decree,  if  the  jury 
were  instructed  to  find  upon  each  issue  raised  by  ihe  pleading  and 
proof.      VonOlahn  v.  VonGlahn^  136 

VOID  AND  VOIDABLE. 
Deed  of  a  married  woman. 

Is  void.     See  CONVEYANCES,  1,  3. 
Of  judgments. 

Whether  void  for  error,  or  want  of  jurisdiction.    See  JUDQMF?>rTS,  3 
76 — iOrii  III. 
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WAIVER. 
Waiver  of  a  tort. 

1.  And  suing  in  Assumpsit.    See  ASSUMPSIT,  1,  3,  8 ;  TROVER,  1. 
Notice  to  drawer  of  BiLii  of  exchange. 

2.  Waiver  of  notice  of  demand  and  refusal  to  pay.  See  BILLS  OP 
EXCHANGE,  1,  2,  3. 

WAREHOUSEMEN. 
Contracts  construed. 

1.  Of  a  contract  to  store  grain — its  duration.  The  plaintiflf"  stored 
corn  in  the  defendants'  warehouse,  and  took  from  them  an  agreement 
as  follows :  "  February  9, 1860 ;  we  hereby  agree  to  store  ear  corn  for 
Henry  Hayes  till  the  first  of  June  next,  for  three  cents  per  bushel ;  two 
cents  for  shelling;  and  receiving  75  pounds  and  deliver  58  pounds.  If 
Bold  before  the  first  of  June,  we  are  not  to  charge  for  shelling ;  if  not 
Bold  by  the  first  of  June,  we  are  to  charge  }4  per  cent,  per  month  till 
it  is  sold.     The  corn  to  be  good  and  merchantable. 

{Signed.)  CUSHMAN  &  VORCE." 

Held,  that  the  contract  contemplated  a  storage  beyond  June,  1860. 
CusTiman  et  al.  v.  Hayes,  145. 

2.  Such  a  contract  would  not  continue  for  an  indefinite  time 
wholly  on  the  will  of  the  plaintiff.     Ibid.  145 

3.  Although  the  contract  provides  the  corn  may  remain  in  store  by 
paying  one-half  per  cent,  per  month,  until  the  corn  is  sold,  there  is 
nothing  in  the  terms  to  prevent  a  termination  of  the  contract  by  the 
defendants,  on  notice,  where  a  necessity  for  so  doing  arises.     Ibid.  145. 

4.  If  it  becomes  Lecessary  for  the  defendants  to  bring  their  busi- 
nesL  to  a  close,  and  they  notified  the  plaintiff  to  come  and  settle,  and 
take  away  his  corn,  and  he  failed  to  comply  with  the  notice,  the  posi- 
tion of  the  parties  would  be  analogous  to  that  of  pledgor  and  pledgee, 
the  corn  being  the  pledge  or  security  for  the  charges  upon  it ;  and  the 
defendants  would  be  entitled  to  all  the  remedies  accorded  lo  that 
position.     Ibid.  145. 

WIDOW. 
Of  land  purc'haseo  by  the  husband. 
But  paid  for  by  Ms  adminisirator  after  Ms  death — wTietJier  the  widow 
is  eniitled  to  one-third  of  the  purchase  money  so  paid,  or  dower  in 
thf  land.     See  DOWER,  4. 

WILLS. 

ACKNOWLEDGMENl  THEREOF. 

1.  What  is  sufficient.  The  statute  does  not  require  that  the 
acknowledgment  of  a  vdll  by  the  testator,  shall  bo  in  language.  Any 
act,  which  indicates  the  same  thing  with  unmistakable  certainty,  is 
sufficient.    Allison  ct  al.  f.  Allison,  61. 
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2.  It  is  not  necessary,  that  the  attesting  witnesses  to  &  n\h  should 
actnally  see  the  testator  sign  it ;  it  is  a  sufficient  r.cknowledgment  of  it 
by  him,  where  in  the  hearing  of  the  testator  and  the  witnesses,  the 
attesting  clause  is  read,  reciting  that  he  had  executed  the  instrumen  > 
as  his  will,  and  the  testator  thereupon,  handed  the  snbs>arl\)lag  witnesses 
the  pen,  and  saw  them  sign  as  such,  although  the  testator  vtteied  not 
a  word  during  the  whole  time  the  witnesses  were  present.  AUiv>n  et 
aL  V.  Allison,  61. 

8.    In  matters  of  this  character,  clear  and  explicit  acts  are  to  be 
regarded,  rather  than  mere  form.    Ibid.  61. 
Pboof  op  sanity  op  testator. 

4.  On  admitting  wiU  to  probate.  Our  statute  requires,  that  before 
a  will  can  be  admitted  to  probate,  the  subscribing  witnesses  shall  swear 
they  believe  the  testator  to  have  been  of  sound  mind  and  memory^  t.t 
the  time  of  the  execution  thereof.    Ibid.  61. 

5.  When  a  witness  testified,  "  that  he  did  not  know  whether  th  i 
testator  was  of  sound  mind  or  not — that  he  might  have  been  or  might 
not:"  Se^d,  that  the  proof  was  defective.  That  although  a  witness 
might  not  be  able  to  swear  positively  and  as  a  matter  of  fact,  what  the 
condition  of  the  testator's  mind  was,  yet,  he  undoubtedly  had  an  opin- 
ion on  this  point,  and  this  opinion,  or  belief  of  the  witness,  the  law 
requires,  as  indispensable  to  probate.    Ibid.  61. 

WITNESSES. 
Impeaching  a  witness. 

1.  Of  the  mode  thereof.  Where  a  person,  on  her  examinatioD,  as  a 
witness,  swore  to  certain  facts,  and  to  impeach  her  testimony  an  affida- 
vit was  introduced,  made  by  her  previous  to  her  examination  on  the 
trial,  in  which  she  swore  to  a  state  of  facts  totally  opposed  to  her  testi- 
mony, it  was  error  for  the  court  to  instruct  the  jury,  evidence  having 
been  introduced  to  show  that  she  did  not  comprehend  the  statements 
of  the  affidavit,  that,  if  the  witness  did  not  understand  the  w1u>le  import 
of  the  facts  stated  in  the  affidavit,  they  were  to  give  it  no  effect; 
because  the  rule  is,  if  the  witness  swore  knowingly  to  any  one  state- 
ment in  the  affidavit,  and  testified  differently  concerning  the  same  mat- 
ter, to  such  extent  her  testimony  was  impeached.  Yon  Olahn  v.  V»n 
Qlahn,  135. 

CBEDIBIIjITY. 

3.  Em  determined.  If  there  is  no  evidence  in  a  case  rending  to 
corroborate  a  witness,  it  is  not  error  for  the  court  to  instruct  the  jury 
that,  if  they  believe  from  the  evidence  that  a  witness  has  willfully 
sworn  falsely  upon  any  material  point,  they  have  %  right  to  disregard 
his  entire  testimony.    Howard  v.  McDonald  et  aL.  123. 

8.  A  jury  cannot  willfully,  or  from  mere  caprioe,  disregard  the  tes- 
timony of  an  unimpeached  witness..    While  they  may  judge  of  tue 
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credibility  of  a  witness,  thej  must  exercise  thdr  judgment  while  ddng 
80,  and  not  their  will  merelj.    Chicago  db  Alton  S.  S.  Co.  ▼.  Oretaner,  94 

WORD& 
*'  Assigns."    See  FORCIBLE  ENTRT  AND  DETAINEB*  t 

WRIT  OP  ERROR. 
Statute  of  limitatioits. 
When  is  begins  to  run,iohere  a  decree  ha$  been  renddred  upon  eonstruethe 
service.    See  LIMITATIONS,  24. 
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